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In the case of Musayeva and Others v. Russia,
The European Court of Human Rights (First Sectimilting as a
Chamber composed of:
Mr  C.L. Rozakis, President
Mrs N. VAJIC,
Mr  A. KOVLER,
Mrs E. SEINER,
Mr K. HAJIYEV,
Mr  D. SPIELMANN,
Mr S.E. EBENS judges
and Mr S. NELSEN, Section Registrar
Having deliberated in private on 5 July 2007,
Delivers the following judgment, which was adoptesh the
last-mentioned date:

PROCEDURE

1. The case originated in an application (no. BA2B) against the
Russian Federation lodged with the Court under chti34 of the
Convention for the Protection of Human Rights anddamental Freedoms
(“the Convention”) by three Russian nationals, Mkminat Dautovna
Musayeva, Mr Alamat Reshetovich Musayev and MrsaBlivaysovna
Zurapova (“the applicants”), on 20 September 2001.

2. The applicants, who had been granted legalveede represented by
Mrs L. Khamzayeva, a lawyer practising in MoscowheT Russian
Government (“the Government”) were represented by BRI Laptev,
Representative of the Russian Federation at thepean Court of Human
Rights.

3. The applicants complained, in particular, of tbrture and death of
their relatives following their unlawful detentioof the absence of adequate
investigation into these events, and the lack f#fotive remedies in respect
of those violations. They relied on Articles 253nd 13 of the Convention.

4. On 29 August 2004 the President of the FirstiSe decided to grant
priority to the application under Rule 41 of thel&uof Court.

5. By a decision of 1 June 2006, the Court dedlare application
partly admissible.

6. The applicants and the Government each filedhdéu written
observations (Rule 59 § 1). The Chamber havingdeeciafter consulting
the parties, that no hearing on the merits wasired{Rule 59 § 3n fine),
the parties replied in writing to each other's obatons.
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THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

7. The applicants were born in 1954, 1946 and Ir@gpectively and
live in the village of Gekhi, Urus-Martan Distric€hechnya.

8. The facts of the case as submitted by thegsagre summarised in
section A below (paragraphs 9 - 55). A descriptblocuments submitted
by the Government is contained in section B belpargdgraphs 56 - 59).

A. The facts

9. The first two applicants are a married coupléey have four
children, two of whom — Ali Musayev, born in 197&hd Umar Musayev,
born in 1977 — lived together with their parentsailmousehold comprising
two houses in Gekhi. The third applicant was mdrteeAli Musayev.

1. Detention of Ali and Umar Musayev

10. On 8 August 2000 a Russian armoured persaanger (APC) was
attacked and blown up in the vicinity of Gekhi aheé military responded
with a “sweeping” operation in the village.

11. During this operation an armed man, who wasgoeursued by
soldiers, entered the applicants’ house and hicoria of the rooms.
According to the Government, the man was A., a nend an illegal
armed group. The servicemen strafed the houseg usachine-guns and
grenade-launchers. Two daughters and a grandsorhef first two
applicants, the second applicant, the third appticali Musayev and Umar
Musayev were inside the house at the time. A twar-gdd grandson of the
first two applicants was in a car parked in thert@urd.

12. A. was killed when the military threw nine gaeles into the house
and shelled it from the APC. The servicemen theapyped the corpse in a
blanket and put it into Ali Musayev's car, a whiZéaiguli. They then
searched the house. Umar Musayev, who had beengeklthat day and
was lying in bed, was blindfolded and ordered &pstut of the house and
lie down.

13. Major S., an officer in command, seized thentdy papers, car
documents and car key belonging to Ali Musayev, wias then forced into
the car. Umar Musayev was put into an APC which madisible vehicle
number. They were both taken away.

14. The first applicant later found out that the@number was 108 and
belonged to the Main Intelligence Department of Mieistry of Defence of
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Russia ((1asnoe paszeeovisamenvroe ynpasnenue Munucmepcmea ObopoHuvl
PO).

15. Following their detention, Ali and Umar Musaysere brought to a
temporary operational headquarters of the militaommander's office
situated near Gekhi. According to the first appilicawho referred to
unnamed witness statements, Ali Musayev was betitere by federal
officers.

16. Thereafter the Musayev brothers were broughté Urus-Martan
Temporary Office of the Interiowgemennoviit OB/l Ypyc-Mapmanoeckozo
pationa, “the VOVD”) and questioned. The first applicantositted, with
reference to the witnesses' accounts, that aféeinterrogation her sons and
three other persons apprehended in Gekhi that ddyagain been brought
to the temporary operational headquarters. At 5. phw military released
the other three persons, but not Ali and Umar Masagf whom there was
no further news.

2. Search for Ali and Umar Musayev

17. Between 8 and 10 August 2000 federal trooptedeoff the village
of Gekhi. On the latter date, after restrictiongevigted, the first applicant
went to Urus-Martan and notified the head of thstrdit administration
(erasa aomunucmpayuu) of the detention of her sons.

18. She then went to the district military commen'sl office paiionnas
soennas komenoamypa) Where she noticed her elder son's car in the
courtyard. The first applicant applied to militagppmmander G. with
enquiries about her sons and the car. The miltargmander told the first
applicant that he had no information concerningalld Umar Musayev and
advised her to come back in two days. As regares#n, Mr G. stated that
it was “unclean”.

19. On the same date the first applicant alsoiegpb the Urus-Martan
prosecutor's officenpoxypamypa Ypyc-Mapmanosckoeo paiiona), claiming
that her sons had been unlawfully detained.

20. On 11 or 12 August 2000 the first applicanhivi® the military
commander's office again. Mr G. told her that he hat participated in the
“sweeping” operation on 8 August 2000 and had riorimation about the
whereabouts of her sons. Later, the military conuoearstated that the
Musayev brothers had been taken to the main feder#ary base in
Khankala. As to the car, Mr G. said that a datalw@meek had confirmed
that it was “clean” and that the first applicandha produce a power of
attorney to recover the vehicle. The first applicarated that she did not
have this paper, as all the documents had beeheirsd¢ized car, and the
military commander refused to return the vehicle.the first applicant's
submission, the car was returned only on 4 Oct@be0, after her son-in-
law had brought a copy of the power of attorneymfra vendor from
Dagestan.
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21. During August and September 2000 the firstliegpt repeatedly
applied to the military commander's office, the VID\&nd prosecutors at
various levels in connection with her sons' disappece. She received
hardly any substantive information from official des in reply to her
enquiries. The responses were mainly formal oresngtthat her requests
had been forwarded to different prosecutor's office

22. In a letter of 11 September 2000 an actinggquotor of the Urus-
Martan District informed the first applicant thati Aand Umar Musayev
were not detained in the VOVD, that they were nstetl in the VOVD
registration papers, and that no criminal procegslimad ever been brought
against them. The letter further stated that infrom requests sent to
military units had remained unanswered, and thathbad of the Urus-
Martan VOVD had been instructed to commence a ocaminvestigation
into the disappearance of the Musayev brothers.

3. Discovery of the bodies of Ali and Umar Musayev

23. According to the applicants, on 11 August 200€ Russian TV
channel NTV showed Ali Musayev's body as that o€lsel fighter killed
during the “sweeping” operation in Gekhi on 8 Aug2800. The applicants
did not submit a copy of that recording.

24. In early September a serviceman of a militamy stationed in the
village of Tyangi-Chu produced a plan of a burié siear the cemetery of
Gekhi, where, he claimed, Ali and Umar Musayev Hagkn buried.
According to the applicants, they had to pay feritidication of the site.

25. On 13 September 2000 the applicants notifleel head of the
administration of Gekhi, the Urus-Martan DistriaioBecutor's Office, the
military commander's office and the district adrsiration of Urus-Martan
(aomunucmpayus Ypyc-Mapmanosckozo paiiona) that they were going to
excavate the grave.

26. On the same date the second applicant exhdhgegrave in the
presence of a police officer and officials from tbeal administration and
found four corpses, all of which showed signs ofitig met a violent death.
He identified his sons' bodies by fragments ofrémaining teeth. The other
two bodies were identified as that of the man Hilile the applicants' house
on 8 August 2000 and that of a resident of Geklhip\Wwad been detained
along with the Musayev brothers. It appears thatrémains were examined
by officials of the administration of Gekhi, whosiged a certificate in this
respect.

27. The police officer undertook no investigatiaetions at the
excavation site. According to the Government, tpeliaants refused to
submit the bodies for an autopsy on account of thational and religious
traditions. The applicants buried the remains $hatterwards, without
taking photographs or inviting a medical doctoattend before the burial.
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28. On 7 September 2001 the Urus-Martan Town Coertified the
death of Ali Musayev, upon the first applicant'sjuest. The court heard
evidence from two witnesses, who confirmed the t fiegplicant's
submissions about the detention of her son on 8182000, the discovery
of his body and his burial on 13 September 200@hat Gekhi village
cemetery. The court certified that Ali Musayev'sattehad occurred on
13 September 2000 in the village of Gekhi. It donet appear that a court
certification of death was made in respect of UMasayev.

29. On 18 September and 9 October 2001 respectivelregistry office
of the Urus-Martan District issued death certifegsafor Ali Alamatovich
Musayev, born in 1972, and Umar Alamatovich Musayawn in 1977.
The date and the place of death were recorded aSepfember 2000,
Gekhi.

30. On 8 October 2001 a medical certificate oftldemas issued for
Umar Musayev. Referring to the certificate of tltenanistration of Gekhi
and a certificate of the Urus-Martan prosecutorfce the medical
certificate stated that Umar Musayev's death haoh lmaused by multiple
stab wounds and severe injuries. The date and ldee pf death were
recorded as 12 September 2000, Gekhi.

4. Official investigation

31. On 18 September 2000 the Urus-Martan VOVDsaduto institute
criminal proceedings in connection with the disagvef four bodies on
13 September 2000, referring to the absence omeakelements of a
crime.

32. On 18 October 2000 the Urus-Martan prosecutufice set aside
the above decision and instituted criminal procegsliunder Article 105 (2-
a) of the Russian Criminal Code (murder of two @renpersons). The case
file was assigned the number 24047.

33. In a letter of 1 November 2000 the militarypg®cutor of military
unit no. 20102dpernnas npoxypamypa — eotickosas wacmo 20103 informed
the first applicant that a suspect in the blowipgaf the APC had been
found in their house, and that her sons had be&ainge for an identity
check in this connection. The letter confirmed tatér being apprehended
Ali and Umar Musayev had been brought to the Urustdh VOVD but
stated that no further information about them waslable, since they were
not listed among the detained persons. The letetwn to say that on
13 September 2000 a burial site had been excabgtgdlice officers who
had found four male bodies there. Two of the bodes been identified as
those of the first applicant's sons. The letteo aated that Major S., the
officer in charge of the operation, had left fos lpermanent location in
Penza, and that efforts were being made to obtdormation from him
about the detention of Ali and Umar Musayev.
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34. On 27 November 2000 the Urus-Martan prosesutdfice received
a letter from a district prosecutor of the Penzgi&einforming him that on
15 November 2000 Major S. had been questioned aheubperation of
8 August 2000. The transcript of this interview wasclosed. Major S.
stated the following:

“From 18 June until 22 September 2000 | was seabtal¢he town of Urus-Martan,
the Chechen Republic. ...

In addition to the Urus-Martan VOVD, military perswel of the troops of the
interior and of the armysbennocayscawue us enympennux u gedepanrvuvix 80UCK)
and the military commander's comparyieroanmceras poma) also took part in the
operation [on 8 August 2000]. | cannot say whichtipalar person was in command
of the operation. From our department there wah#ael of the Urus-Martan VOVD,
Lieutenant-Colonel Sh. There were also three gésendnose names | do not know,
and military commander G. in the vicinity of thélagje of Gekhi.

Acting on the instructions of the superiors of #ignment, | and a group of 30 — 35
men arrived by bus and APC in Gekhi at around frl a. About 20 men in the group
were police officers, the rest were army servicemewas in charge of the police
officers, and the [army] servicemen were underabmmand of an officer with the
rank of captain, whose name | do not know. | dokmamtw in which particular military
units those servicemen served and at whose disfiesalPC with the vehicle number
108 was.

During the “sweeping” operation we went to the ¢pard of one of the houses. It
was subsequently established that the house belaoghe Musayev family. ...

| approached one of the windows and looked insldeaw a man wearing an
ammunition jacket and holding a pistol. Having se® the man fired ... at me. ... In
response to the shots from the house, our persapaeled fire. ... [During the fight
another] man came over to me and said that he livddbscow and was a relative of
this family. ...

One of the soldiers threw 6 grenades into the hdugethe shots from the house did
not stop. Then [we] started shooting at the critnfram the APC, and only then did
the fire from the house cease, but the house cdiight..

Only one man seemed to have been shooting fromabse, and only one body was
found inside. The soldiers put this corpse into ltevcar and the relative from
Moscow also got into this vehicle. Then | went ant saw two cars near the house.
The servicemen said that they had seized thoselazasnot tell who ordered them to
seize the cars. | did not give such an order. Bssidn the APC | noticed another
detained man in a white shirt. | do not know whdesed that man to be detained. We
escorted the detained men and two cars to the iastsk Gekhi, where the command
centre of the alignment was located. ... On theruetons of the superiors, the
detained persons and the cars were left at the emmiroentre. Upon my return from
Gekhi, somebody told me that the detainees andetthecar had been released. The
detainees were not brought to the Urus-Martan VO&Pupon my return there in the
evening | saw neither the white car nor the persgpsehended during the fight at the
Musayevs' house. | do not know whether they wereudint to the military
commander's office and who escorted them. ... allg the instruction of the
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superiors, we left these detainees at the commantre; and | have no further
information about them, or about the white car.”

35. Having regard to the transcript, the prosacofothe Urus-Martan
District ordered the military commander G. to besfioned. According to
the first applicant, that order was never compligith.

36. In a letter of 4 January 2001 the militaryg@acutor of military unit
no. 20102 informed the Urus-Martan prosecutor'sceffand the first
applicant that an inquiry had been carried out itite first applicant's
allegations, and that no involvement of the militgsersonnel of the
Ministry of Defence or of the interior troops ofetiMinistry of the Interior
in the detention of the Musayev brothers had begtbéshed, and therefore
no criminal proceedings would be brought againg #forementioned
personnel.

37. On 18 December 2000 the Urus-Martan prosesutoffice
suspended the criminal proceedings in case no.72#04ailure to establish
the identity of the alleged perpetrators. The fapplicant was notified of
that decision in a letter of 18 January 2001.

38. On 7 August 2001 the Urus-Martan prosecutiflse quashed the
decision of 18 December 2000, stating that the stigation had been
incomplete and that, in particular, no forensic roadexamination of the
bodies had been carried out and the witnesses veldo idrentified the
corpses had not been questioned. The prosecutfice thus ordered that
the investigation be resumed.

39. On an unspecified date the first applicaneires a letter from the
Urus-Martan prosecutor's office dated 24 Augusti2dhe letter contained
a restatement of the facts of the detention ofaAtl Umar Musayev and the
discovery of their bodies and informed the firsplagant that a criminal
investigation had been commenced and that theftadead been assigned
the number 24047. The letter also stated that itee dpplicant would be
informed of any further developments in the case.

40. On 8 September 2001 the criminal proceedingsase no. 24047
were adjourned as it was impossible to establishidbntity of the alleged
perpetrators. The proceedings were then resumexligmir to a decision of
the Urus-Martan prosecutor's office dated 1 ApfiD2 and suspended a
month later.

41. On 22 July 2002 the prosecutor's office of @fechen Republic
(npoxypamypa Ueuenckoui Pecnybnuxu, “the republican prosecutor's
office”) set aside the decision of 1 May 2002 aesumed the investigation,
ordering the investigators “to study thoroughly ttiecumstances of the
Musayev brothers' disappearance and to establishidiéntity of those
responsible”.

42. On 22 August 2002 the Urus-Martan prosecutdfise granted the
first applicant the status of victim of a crime andl claimant.
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43. On 26 August 2002 the Urus-Martan prosecutiffise suspended
the investigation into the death of the Musayelecs.

44. In a letter of 27 August 2002 the Prosecut@nédal's Office
informed the first applicant that the investigatiomo her sons' death had
been resumed on 19 July 2002 and was being supdrsthem.

45. Between 26 August 2002 and 14 October 2004ptoeeedings
remained suspended and there were no developnnethis case.

46. In September 2004 the present applicationcsagmunicated to the
Russian Government. On 14 October 2004 the Urugavigprosecutor's
office resumed the investigation, referring to tlaet that a number of
essential steps had not previously been taken amthgg detailed
instructions to the investigators as to what messahould be taken.

47. In a letter of 14 October 2004 the Urus-Manpaosecutor's office
informed the first applicant that the proceeding€riminal case no. 24047
had been recommenced on that date.

48. On 14 November 2004 the Urus-Martan prosesutdfice notified
the first applicant of the suspension on the samate df the preliminary
investigation into her sons' murder in the abseri¢kose responsible.

49. It appears that at some point the investigati@s resumed, then
suspended on 21 April 2005 and recommenced orathe slate. It was then
suspended on 21 May and 31 October 2005 and resuored
30 September 2005 and 18 August 2006 respectively.

50. Referring to the information provided by theog&cutor General's
Office, the Government submitted that the invesitogainto the murder of
Ali and Umar Musayev had commenced on 18 Octob802thd had then
been suspended and resumed on several occasidrigdso far failed to
identify those responsible. According to the Goweent, the applicants
were duly informed about all decisions taken dutimg investigation. They
further submitted that the first applicant had beguestioned on
20 October and 12 December 2000, 4 April 2002, i® 28 October 2004
and 1 April 2005 and had been granted the statusiabim and been
declared a civil claimant on 20 October 2000 and AR&just 2002
respectively. The second applicant had been questias a witness on
23 October 2000, 5 April, 20 and 23 October 2002 B April 2005. Apart
from the first two applicants, the investigating trerities had also
questioned at least 18 witnesses, including thdicgmts' relatives and
acquaintances, residents of Gekhi, the head dbtia¢ administration and a
number of servicemen of law-enforcement agencies ldd been working
in the Chechen Republic at the material time. TlwdBhment referred in
particular to the statement of Mr M., an investoyabf the Urus-Martan
prosecutor's office, to the effect that militarynmmander G. had told him
that the Musayev brothers had been detained and tékeased. The
Government did not specify on which date this steiet had been made.
They also submitted that military commander G. hatl been questioned
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during the investigation, as he had been killed28riNovember 2001 in a
terrorist attack. The Government did not indicate ather names of the
servicemen who had allegedly been questioned bintestigators.

51. According to the Government, it was impossituledentify other
witnesses in the case, but the search for themcwmsntly under way. The
Government further stated that the applicants ledidsed to disclose the
place of burial of Ali and Umar Musayev and allofetinvestigating
authorities to exhume the bodies so as to enabdada experts to examine
them. Finally, the Government stated that the ingasng authorities had
sent a number of queries to various State bodied6@iDecember 2000,
20 and 26 October 2002, 20 October, 1 and 14 Noeerb04, 28, 30,
31 January, 3 February, 23 and 25 March and 5 M&p 2nd undertaken
other investigative actions, but did not specifyaivtihose actions had been.

5. Civil proceedings

52. On unspecified dates the first two applicasésied separate sets of
civil proceedings against the Ministry of Finanoetlhhe Basmanny District
Court of Moscow (“the District Court”), seeking cpensation for non-
pecuniary damage in connection with the unlawfaédgon of their sons.

53. On 23 December 2003 and 21 May 2004 the Bisdourt delivered
two similar judgments. It established that on 8 #&tg?000 in the house of
the Musayev family in the village of Gekhi, Urus-i&n District, a member
of an illegal armed group had been found and kilkedhe had shown armed
resistance. The applicants’ sons, Ali Musayev anteitUMusayev, were
detained and escorted to the Temporary Office efltiterior of the Urus-
Martan District so as to establish the circumstarafethe above-mentioned
incident. On 13 September 2000 their corpses wared at the outskirts of
Gekhi, and criminal proceedings were institutedhis connection but later
suspended, as no culprits could be identified. dhwart further stated that
under Article 1069 of the Civil Code of Russia Bimte was liable only for
damages for its agents' actions that were unlavitfuuhen noted that the
military operation in Chechnya had been launcheditiye of Presidential
Decree no. 2166 of 30 November 1994, and GoverrahBacree no. 1360
of 9 December 1994 which had been found constitatioby the
Constitutional Court of Russia on 31 July 1995 emtdor two provisions of
the governmental decree. In the latter respectthet noted that the said
two provisions had never been applied to the apptgand that “it did not
follow from the evidence submitted that there wasuasal link between the
loss by [the first two applicants] of their songdlaany unlawful actions on
the part of the State bodies”. The court concluthed the applicants' claims
were not based on domestic law and dismissed tlceor@ingly.

54. On 8 July 2004 the Moscow City Court rejectedappeal by the
first applicant and upheld the judgment of 23 Delsen2003.
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55. It is unclear whether the second applicanteajgal against the
judgment of 21 May 2004, and, if so, what the ootemf the appeal was.

B. Documents submitted by the Government

1. The Court's requests for the investigation file

56. In September 2004, at the communication stdge,Government
were invited to produce a copy of the investigatfd@ in criminal case
no. 24047 opened into the killing of Ali and Umausayev. Relying on the
information obtained from the Prosecutor Genefaffsce, the Government
replied that the investigation was in progress #mat disclosure of the
documents would be in violation of Article 161 difet Code of Criminal
Procedure, since the file contained informationaomilitary nature and
personal data concerning the witnesses. In Mar@® 20e Court reiterated
its request and suggested that Rule 33 8 3 beeabpln reply, the
Government stated that the submission of the adésevbuld breach the
relevant national legislation, given that it contad classified information of
a military nature and personal data concerningasgges. At the same time,
the Government suggested that a Court delegatiold ¢@ve access to the
file at the place of the preliminary investigatiaith the exception of “the
documents [disclosing military information and peral data concerning
the witnesses], and without the right to make comé the case file and
transmit it to others”.

57. On 1 June 2006 the application was declaretypdmissible. At
that stage the Court again invited the Governmemtstbmit the
investigation file and to submit information conueg the progress in the
investigation. In September 2006 the Governmemtrméd the Court of the
latest dates on which the investigation had beapended and reopened
and produced 39 documents running to 47 pages tinencase file, which,
as could be ascertained from the page numberingpesed at least
423 pages. The documents included:

(@) a procedural decision of 18 October 2000 timstig criminal
proceedings in connection with the discovery of rfobodies on
13 September 2000;

(b) numerous procedural decisions suspending aadening criminal
proceedings in connection with the killing of thgplcants' relatives;

(c) a number of investigators' decisions takingage no. 24047

(d) letters informing the first applicant of thespension and reopening
of the criminal proceedings in case no. 24047.

58. The Government did not furnish the Court vaitty other documents
from the case file.
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2. Letters from the Russian courts

59. The Government enclosed a number of lettenw fvarious higher
courts in Russia, stating that the applicants hadenlodged any such
complaints about the allegedly unlawful detention tieeir relatives or
challenged in court any actions or omissions ofithvestigating or other
law-enforcing authorities.

. RELEVANT DOMESTIC LAW

60. Until 1 July 2002 criminal-law matters werevgmed by the 1960
Code of Criminal Procedure of the RSFSR. On 1 2092 the old Code
was replaced by the Code of Criminal Proceduré®Russian Federation.

61. Article 161 of the new CCP enshrines the thkt data from the
preliminary investigation may not be disclosed.tRBaof the same Article
provides that information from the investigatiote fay be divulged with
the permission of a prosecutor or investigatordnly in so far as it does
not infringe the rights and lawful interests of fherticipants in the criminal
proceedings and does not prejudice the investigatiois prohibited to
divulge information about the private life of tharpcipants in criminal
proceedings without their permission.

62. The Law on Complaints to Courts against Adi@md Decisions
Violating the Rights and Freedoms of Citizens @ased by the Federal
Law of 14 December 1995) provides that any citizas the right to lodge a
complaint with a court when he or she considers higor her rights have
been infringed by an unlawful action or decisionaoftate agency, local
self-government body or an institution, enterprise association, non-
governmental organisation or official or State eoypke. Complaints may be
lodged either directly with a court or with a higl8tate agency, which must
review the complaint within one month. If the comipt is rejected by the
latter or there has been no response on its parparson concerned has the
right to bring the matter before a court.

63. Under Section 5 of the Law on Operational 8eakctivities, an
individual who considers that his rights and freeddave been violated by
the bodies carrying out the operational searchviies can complain of
those actions to a higher body carrying out thaatpal search activities,
a prosecutor or a court.
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THE LAW

. THE GOVERNMENT'S PRELIMINARY OBJECTION

A. Submissions of the parties

64. The Government requested the Court to decldme case
inadmissible as the applicants had failed to exhaosnestic remedies.
They claimed that the applicants could have compthito a court under
Article 46 of the Russian Constitution, Sectionfh® Law on Operational
Search Activities and the Law on Complaints to @®against Actions and
Decisions Violating the Rights and Freedoms ofz@itis about the unlawful
detention of their relatives or about the unlawditions of personnel of
law-enforcement agencies, but had failed to do Isosupport of their
argument, the Government referred to the lettass fthe Russian courts
which they had submitted to the Court (see pardmgs&).

65. The applicants contested the Government'scolaje They pointed
out that immediately after their relatives' detentand thereafter they had
repeatedly applied to Ilaw-enforcement bodies, whdg various
prosecutors. This avenue had proved futile, howeyreen that the criminal
investigation had now been pending for severals/bat had failed to find
and identify those responsible. The applicants atated that there was no
specific requirement in national law to have reseuto any other remedy
once criminal proceedings were instituted and ameshgation was under
way. The applicants contended that, in any eventthe absence of an
effective investigation any other remedy, includangivil claim, would also
be rendered ineffective by the fact that court sieas would be based on
the findings made within the context of the crintinavestigation, which
had so far failed to establish whether State adgeadisbeen involved in the
murder of the Musayev brothers. In this latter eesphe applicants referred
to the judgments of Basmanny District Court of 28cBmber 2003 and
21 May 2004 which had dismissed their claims fampensation for non-
pecuniary damage in connection with the unlawfuedgon on the ground
that it had not been established that the appbkchatl lost their relatives as
a result of State agents' unlawful actions.

B. The Court's assessment

66. The Court notes that, in its decision of 1eJ@006, it considered
that the question of exhaustion of domestic rensedias closely linked to
the substance of the applicants' complaints artdttehould be joined to the
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merits. It will now proceed to assess the paréggiments in the light of the
Convention provisions and its relevant practice.

67. The Court reiterates that the rule of exhansbf domestic remedies
under Article 35 8 1 of the Convention obliges &pits to use first the
remedies which are available and sufficient indbenestic legal system to
enable them to obtain redress for the breachegeallelhe existence of the
remedies must be sufficiently certain both in tlyeamnd in practice, failing
which they will lack the requisite accessibility daneffectiveness.
Article 358 1 also requires that complaints intwshdto be brought
subsequently before the Court should have been nwadee appropriate
domestic body, at least in substance and in comg@iavith the formal
requirements and time-limits laid down in domeséiw and, further, that
any procedural means that might prevent a breatheo€onvention should
have been used. However, there is no obligatiorhdee recourse to
remedies which are inadequate or ineffective (#d@soy v. Turkey
judgment of 18 December 199&eports of Judgments and Decisions
1996-VI, pp. 2275-76, 88 51-52Akdivar and Others cited above,
p. 1210, 88 65-67; and, most recentGennet Ayhan and Mehmet Salih
Ayhan v. Turkeyno. 41964/98, § 64, 27 June 2006).

68. It is incumbent on the respondent Governmdatmang non-
exhaustion to indicate to the Court with sufficietdrity the remedies to
which the applicants have not had recourse andttshg the Court that the
remedies were effective and available in theory amdoractice at the
relevant time, that is to say that they were acdblksswere capable of
providing redress in respect of the applicants' mlaints and offered
reasonable prospects of success (Bkdivar and Others cited above,
p. 1211, 8§ 68, orCennet Ayhan and Mehmet Salih Ayharited
above, 8§ 65).

69. In the present case, in so far as the Gowemhrargued that the
applicants had not lodged a complaint in court allbe detention of Ali
and Umar Musayev, the Court observes that in thiegéetween 8 August
and 13 September 2000, when their relatives rerdaimessing, the
applicants actively attempted to establish theiergabouts and applied to
various official bodies (see paragraphs 17 —21vehowhereas the
authorities denied that they had ever detainedMheayev brothers (see
paragraph 22 above). In such circumstances, apdrticular in the absence
of any proof to confirm the very fact of the detenf even assuming that
the remedy referred to by the Government was aitdteds the applicants,
it is more than questionable whether a court complabout the
unacknowledged detention of the applicants' retatiby the authorities
would have had any prospects of success. MoretweriGovernment have
not demonstrated that the remedy indicated by theonld have been
capable of providing redress in the applicantslasibon, namely that the
applicants' recourse to this remedy would havettedhe release of the
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Musayev brothers and the identification and punishimof those
responsible.

70. As regards the period after 13 September 20@0date on which
the corpses of the Musayev brothers were foundyuat complaint about
their detention would clearly have been an inadexjteanedy.

71. In the light of the foregoing, the Court caless that it has not been
established with sufficient certainty that the reyeadvanced by the
Government would have been effective within the mheg of the
Convention. The Court finds that the applicantsen@ot obliged to pursue
that remedy, and that this limb of the Government&diminary objection
should therefore be dismissed.

72. To the extent the Government argued that gmicants had not
complained to a court about the actions or omissafrthe investigating or
other law-enforcing authorities, the Court conssd#érat this limb of the
Government's preliminary objection raises issuehvare closely linked to
the question of the effectiveness of the investgatand therefore it would
be appropriate to address the matter in the exaimmaf the substance of
the applicants’ complaints under Article 2 of then@ention.

II. ALLEGED VIOLATION OF ARTICLE 2 OF THE CONVENTON

73. The applicants complained of the killing ogithrelatives and the
failure of the domestic authorities to carry outedfective investigation in
this respect. They relied on Article 2 of the Camv@n, which provides:

“1. Everyone's right to life shall be protected law. No one shall be deprived of
his life intentionally save in the execution of entence of a court following his
conviction of a crime for which this penalty is pided by law.

2. Deprivation of life shall not be regarded aflidted in contravention of this
article when it results from the use of force whichno more than absolutely
necessary:

(a) in defence of any person from unlawful violenc

(b) in order to effect a lawful arrest or to pret/¢he escape of a person lawfully
detained;

(c) in action lawfully taken for the purpose ofedjing a riot or insurrection.”

A. Alleged failure to protect the right to life

1. Arguments of the parties

74. The applicants first pointed out that it wasdigputed that on
8 August 2000 Ali and Umar Musayev had been takeayafrom their
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home by federal servicemen under the command obiV&j and delivered
to the Urus-Martan Temporary Office of the Interidhey referred further
to Major S.'s statement to the effect that “on thsetructions of the
superiors, the detained persons and the cars leadlbf#t at the command
centre”, to the fact that they had purchased frdedaral officer a plan of a
burial site where the bodies of Ali and Umar Musaiad been found, and
to the fact that Ali Musayev's body had been shanrNTV as that of a
killed rebel fighter. The applicants argued thatsuch circumstances, there
was no doubt that federal servicemen had intentpokdled the Musayev
brothers. They also pointed out that no evidenckldeen submitted that the
deprivation of their relatives' lives had beenified under Article 2 § 2 of
the Convention.

75. The Government conceded that the applicaalstives had been
apprehended by the federal officers and then faleadl, but contended that
there were no grounds to claim that the right fe bf the applicants’
relatives had been breached by the State. Theyedf¢o a reply of the
Prosecutor General's Office stating that the ingasbn had not established
that the kiling of the Musayev brothers had beeommitted by
representatives of the federal power structures.Gbvernment specifically
referred to the statement of Mr M., an investigabbrthe Urus-Martan
prosecutor's office, to the effect that militaryramander G. had allegedly
told him that the Musayev brothers had been dedsamel then released.

2. The Court's assessment

(a) General considerations

76. Article 2, which safeguards the right to liéand sets out the
circumstances when deprivation of life may be fiesti ranks as one of the
most fundamental provisions in the Convention, frehich no derogation
is permitted. Together with Article 3, it also ensks one of the basic
values of the democratic societies making up thanCib of Europe. The
circumstances in which deprivation of life may bistified must therefore
be strictly construed. The object and purpose ef @onvention as an
instrument for the protection of individual humagirigs also requires that
Article 2 be interpreted and applied so as to m#&keafeguards practical
and effective (se®cCann and Others v. the United Kingdgoggment of
27 September 1995, Series A no. 324, 88 146-147).

77. In the light of the importance of the protentafforded by Article 2,
the Court must subject deprivations of life to thest careful scrutiny,
taking into consideration not only the actions tdt8 agents but also all the
surrounding circumstances. Detained persons aege vnlnerable position
and the authorities are under a duty to protechti@onsequently, where an
individual is taken into police custody in good hieaand is found to be
injured on release, it is incumbent on the Stateprtovide a plausible
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explanation of how those injuries were caused. ©bégation on the

authorities to account for the treatment of a det@i individual is

particularly stringent where that individual dies disappears thereafter
(see, amongst other authoriti€®rhan v. Turkey no. 25656/94, § 326,
18 June 2002, and the authorities cited therein).

78. Where the events in issue lie wholly, or igéapart, within the
exclusive knowledge of the authorities, as in thgecof persons within their
control in detention, strong presumptions of fadli arise in respect of
injuries and death occurring during that detentilmuleed, the burden of
proof may be regarded as resting on the authotibiggovide a satisfactory
and convincing explanation (seeSalman v. Turkey [GC],
no. 21986/93, § 100, ECHR 2000-VII, an@akici v. Turkey [GC],
no. 23657/94, § 85, ECHR 1999-1V).

(b) Application in the present case

79. The Court observes that although the Goverhohemed the State's
responsibility for the killing of the applicantswa relatives, they
acknowledged the specific facts underlying the iapplts' version of the
Musayev brothers' detention and deaths. In padicitlis common ground
between the parties that on 8 August 2000 Ali amdalMusayev were
apprehended by federal servicemen in the coursespkcial operation and
delivered to the temporary headquarters of ther&derces near the village
of Gekhi. It was not alleged by the Government thatapplicants' relatives
had had any pre-existing injuries or active illresssThe Court further notes
the Government's reference to the statement of Miaklinvestigator of the
Urus-Martan prosecutor's office, to the effect thalitary commander G.
had allegedly told him that the Musayev brotherd baen detained and
then released. It notes that this statement habewr corroborated by any
other witness statements, such as, in particulagt tof military
commander G., who was never questioned, or anyr aglaelence. The
Government did not produce a transcript of Mr Mhterview to which they
referred, any formal records attesting the datehef Musayev brothers'
arrest or release or any others documents. Thet @oenefore regards the
statement referred to by the Government as untel@td untenable on the
facts and finds it established that Ali and Umarsislyev were apprehended
in good health and placed in custody under therobat the State.

80. The parties further agreed that four dead dsdaiere found in a
burial site on the outskirts of Gekhi on 13 Septemp000. Two of the
bodies were identified as those of the Musayevherst whilst the two
other corpses were that of Mr A., a man killedhe tapplicant's house on
8 August 2000, and that of a resident of Gekhiidethon the same date,
along with the applicants' relatives. The identfythe deceased and the
violent nature of their deaths were acknowledged thg domestic
authorities, who had instituted criminal proceedingto the murder, and
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were never disputed by the Government. The Cowd albtes that the
formal date of the Musayev brothers' death, 12 &epér 2000, remained
undisputed by the Government.

81. On the facts of the case, it is therefore rctbat the applicants’
relatives were taken into custody in apparent gooealth and their bodies
later found showing signs of having met a violematth. The Court
considers it established that the applicants'ivelatdied whilst detained by
the federal forces. In the absence of any plaugipdanation on the part of
the Government as to the circumstances of the Mwshyothers' deaths, it
further finds that the Government have not accalifde the deaths of Ali
and Umar Musayev during their detention and that rdspondent State's
responsibility for these deaths is therefore endage

82. Accordingly, there has been a violation of idet 2 of the
Convention in this respect.

B. Alleged inadequacy of the investigation

1. Submissions of the parties

83. As regards the procedural aspect of Artictd the Convention, the
applicants claimed that the authorities had dedaulh their obligation to
carry out an effective investigation into the cimatances of the deaths of
Ali and Umar Musayev. They argued that the invediogn had fallen short
of the Convention standards. In particular, it dowt appear that the
authorities adequately investigated the possibleluement of the military
personnel in the Killing of Ali and Umar Musayewrthermore, the identity
of the generals in charge of the “sweeping” operatthat had been
conducted in the village of Gekhi on 8 August 20@e never established.
Moreover, the investigating authorities never afitad to eliminate
substantial discrepancies between the accounts hef évents of
8 August 2000 made by the first applicant and M&orby confronting
them.

84. The Government claimed that the investigaitma the death of the
applicants' relatives met the Convention requirednoérffectiveness, as all
measures envisaged in national law were being takemdentify the
perpetrators.

2. The Court's assessment

(a) General considerations

85. The obligation to protect the right to lifedem Article 2 of the
Convention, read in conjunction with the State'snegal duty under
Article 1 of the Convention to “secure to everyomighin [its] jurisdiction
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the rights and freedoms defined in [the] Converitiaso requires by
implication that there should be some form of dffecofficial investigation
when individuals have been killed as a result af tise of force (see
McCann and Otherscited above, 8§ 161, ariflaya v. Turkeyjudgment of
19 February 199&Reports1998-I, p. 329, § 105). The essential purpose of
such investigation is to secure the effective im@atation of the domestic
laws which protect the right to life and, in thaseses involving state agents
or bodies, to ensure their accountability for deatkecurring under their
responsibility. The authorities must act of thesmomotion once the matter
has come to their attention. They cannot leave ihe initiative of the next
of kin either to lodge a formal complaint or to eéakesponsibility for the
conduct of any investigatory procedures (siean v. Turkey [GC]
no. 22277/93, § 63, ECHR 2000-VII).

86. The investigation must be effective in thesgethat it is capable of
leading to the identification and punishment ofsta@esponsible (séggur
v. Turkey[GC], no. 21954/93, § 88, ECHR 1999-Ill). The aurtties must
have taken the reasonable steps available to tbesedure the evidence
concerning the incident, includingnter alia, eyewitness testimony,
forensic evidence and, where appropriate, an autegsch provides a
complete and accurate record of injury and an ébg@nalysis of clinical
findings, including the cause of death (with regardautopsies, se@ter
alia, Salmancited above, 8§ 106; concerning witnesseter alia, Tanrikulu
v. Turkey[GC], no. 23763/94, ECHR 1999-1V, § 109; concegniorensic
evidence, inter alia, Gul v. Turkey no. 22676/93, 8 89, judgment of
14 December 2000). Any deficiency in the invest@atvhich undermines
its ability to establish the cause of death orpgbkeson responsible will risk
falling below this standard.

87. In this context, there must also be an impligiquirement of
promptness and reasonable expedition (ga@ v. Turkey judgment of
2 September 1998 Reports 1998-VI, § 102-04; andMahmut Kaya
v. Turkey no. 22535/93, ECHR 2000-IIl, 88 106-07). It mbst accepted
that there may be obstacles or difficulties whiglevent progress in an
investigation in a particular situation. Howeverp@mpt response by the
authorities in investigating the use of lethal ®Boroay generally be regarded
as essential in maintaining public confidence irimemance of the rule of
law and in preventing any appearance of collusionoi tolerance of
unlawful acts.

(b) Application in the present case

88. The Court observes that some degree of imagin was carried out
into the killing of the applicants' relatives. Itust assess whether that
investigation met the requirements of Article 2 tbé Convention. The
Court notes in this respect that its knowledgehefdriminal proceedings at
issue is limited to the materials from the investiign file selected by the
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respondent Government (see paragraphs 57 - 58 aliaresving inferences
from the respondent Government's behaviour whemeacge is being
obtained Ireland v. the United Kingdonudgment of 18 January 1978,
Series A no. 25, pp.64-65, § 161), the Court wskess the merits of this
complaint on the basis of the available informationthe light of these
inferences.

89. The Court notes that the authorities were idiately made aware of
the detention of the Musayev brothers, as the fagplicant personally
visited the local administration, the district raly commander's office and
the district prosecutor's office in the days foliogr8 August 2000, this fact
having not been disputed by the Government. Howedespite the first
applicant's numerous complaints, the authoritiesdenao attempts to
investigate the circumstances of the detentiondasappearance of Ali and
Umar Musayev during the period when they remainess$img.

90. Moreover, the authorities were instantly awafr¢he deaths of the
applicants' relatives, as the burial site in whioh dead bodies were found
was excavated in the presence of the police. Thet@ostruck by the fact
that following the discovery on 13 September 200@oar bodies which
showed signs of having met a violent death, théaaittes refused to
institute criminal proceedings in this respect wigference to “the absence
of the constituent elements of a crime”. It furthetes that the official
investigation was not commenced until 18 Octobé02@vhich was more
than two months after the detention of the appt&arelatives and more
than a month after the discovery of their remaifike Court sees no
reasonable explanation for such long delays whemept action was vital.

91. The Court further notes that once the invattg was opened it
was plagued with inexplicable shortcomings in tgkihe most essential
steps. In particular, it is clear that no forersstamination or autopsy of the
bodies was ever carried out. The Government alletped after the
applicants had buried their relatives, they hadised to disclose the
location of the grave to the authorities and towalh forensic examination.
The Court observes in this respect that on 13 Sdpee 2000 the second
applicant notified the local authorities and thdiqeo of his intention to
excavate the burial site, according to a plan winehad obtained from a
serviceman, and that the exhumation took plackemtesence of a number
of officials, including a police officer. The poéccould at least have
ensured that proper forensic photographs be takeheospot, but even this
most basic action was not taken. Moreover, it da#sappear that the scene
of the incident at the applicants' house or the sitere the remains of the
Musayev brothers and two other men had been fowasdenver inspected by
the investigating authorities in the context of thieninal proceedings.

92. The Court also finds that the investigation ocaly be described as
dysfunctional when it came to establishing the mixt the military and
security personnel's involvement in the deathshef dpplicants' relatives.
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Indeed, although it was acknowledged by the domestthorities that Ali
and Umar Musayev had been apprehended by feddrrgnofficers in the
course of a “sweeping” operation, delivered to beadquarters and left
there (see paragraphs 33 — 34 above), it doesopetathat any meaningful
efforts were made to investigate the possible wemlent of the
aforementioned personnel in the murder. The Caudceptical about the
Government's submission that the investigatingaiites had questioned a
number of servicemen and officials of law-enforcatnagencies who had
worked in Chechnya at the material time, as the éBowent did not
produce any documents relating to the interviewshsas transcripts of
questioning, nor did they indicate the names of ahyhose officials or
servicemen. The only document containing witnessestents, namely a
transcript of Major S.'s interview, was submitted the Court by the
applicants.

93. The Court specifically notes that, in breakagrosecutor's order
(see paragraph 35 above), the authorities failedquestion military
commander G., despite his apparently important iolethe Musayev
brothers' detention. The Court cannot accept thee@ment's argument
that it had been impossible to question Mr G., ah&d died in a terrorist
attack. It notes in this respect that the invesibiga was opened on
18 October 2000 and, upon receipt of the withestestents of Major S. on
27 November 2000, the prosecutor of the Urus-Maidastrict ordered
Mr G. to be questioned, whilst, according to thev&ament, Mr G. was
killed on 29 November 2001. No reasonable explanatvas submitted to
the Court as to why the investigators failed to pbnwith the prosecutor's
order for a whole year.

94. Furthermore, there was a substantial delayramting the status of
victim to the first applicant. Whilst the investtgan commenced on
18 October 2000, it was not until August 2002 tie first applicant was
declared a victim in the case, which afforded harimum guarantees in the
criminal proceedings. The Court finds the Governtsestatement that the
first applicant had been granted the status ofmicin 20 October 2000 (see
paragraph 50 above) unreliable, as they did noduywre any documentary
evidence in support of this affirmation, whilst thpplicants, for their part,
submitted a copy of the decision of 22 August 2@e@2laring the first
applicant a victim in criminal case no. 24047. Muver, it appears that
before — and even after — the said decision wasntathe information
concerning the progress in the investigation wasvided to the first
applicant only occasionally and fragmentarily.

95. Finally, the Court observes that the invesibgaremained pending
from October 2000 to August 2002, when it was sndpd for over two
years and not resumed until October 2004. After ith@mained pending at
least until August 2006. Between October 2000 angyust 2006 the
investigation was adjourned and reopened at leaséens times. The
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prosecutors on several occasions ordered certaps 9b be taken (see
paragraphs 35 and 46 above), but there is no eséddnat those instructions
were ever complied with.

96. In the light of the foregoing, and with regémdhe inferences drawn
from the respondent Government's submission ofeexid, the Court is
bound to conclude that the authorities failed toycaut a thorough and
effective investigation into the circumstances sunding the deaths of Ali
and Umar Musayev. It accordingly dismisses the @awent's preliminary
objection as regards the applicants' failure toaesh domestic remedies
within the context of the criminal proceedings, &wdds that there has been
a violation of Article 2 of the Convention on ttredcount.

[ll. ALLEGED VIOLATION OF ARTICLE 3 OF THE CONVENTON

A. Submissions of the parties

97. The applicants next alleged that their reéstihad been ill-treated
after having been detained, which constituted &tian of Article 3 of the
Convention. They referred to the medical certitcaff death issued on
8 October 2001 in respect of Umar Musayev, configrthat there had been
multiple stab wounds and bruises on the latteisl fzad chest. They further
submitted that the authorities had failed to con@dmnceffective investigation
in this respect, in violation of their procedurdligation under Article 3 of
the Convention.

98. The Government made no comments as regardsddbhement
referred to by the applicants. They relied on ayrey the Prosecutor
General's Office stating that the investigation mat established that the
Musayev brothers had been subjected to inhumaregrading treatment
prohibited by Article 3 of the Convention.

B. The Court's assessment

1. Alleged ill-treatment of Umar Musayev

99. The Court reiterates that the authorities revebligation to protect
the physical integrity of persons in detention. WWhan individual, when
taken into police custody, is in good health, Isufiound to be injured at the
time of release, it is incumbent on the State tovigle a plausible
explanation of how those injuries were caused. Qtse, torture or ill-
treatment may be presumed in favour of the claimadtan issue may arise
under Article 3 of the Convention (sd@masi v. Francejudgment of
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27 August 1992, Series A no. 241-A, pp. 40-41, 68-11, andSelmouni
v. France[GC], no. 25803/94, § 87, ECHR 1999-V).

100. The Court has established above that thecappd' relatives were
taken into custody in good health, without any figs (see paragraph 79
above). It further notes that the medical certthcaf death (no. 51) issued
on 8 October 2001 in respect of Umar Musayev cordd the presence of
various injuries on his body. The Government predidno plausible
explanation as to the origin of those injuries, ebhimust therefore be
considered attributable to a form of ill-treatméot which the authorities
were responsible.

101. In determining whether a particular form lbtreatment should be
qualified as torture, consideration must be given the distinction,
embodied in Article 3, between this notion and tlwt inhuman or
degrading treatment. It appears that it was theniman that the Convention
should, by means of this distinction, attach a spestigma to deliberate
inhuman treatment causing very serious and cruiérgug (seeSalman
cited above, § 114). The Court has previously hefdrk it cases in which it
has found that there has been treatment which canllgl be described as
torture (seédksoy cited above, p. 2279, § 68elmounicited above, 8§ 105;
Dikme v. Turkeyno. 20869/92, 88 94-96, ECHR 2000-VIlI; and, agon
recent authorities,Batt and Others v. Turkeynos. 33097/96 and
57834/00, § 116, ECHR 2004-1V (extracts)).

102. Having regard to the document submitted leyapplicants, which
certified the presence of multiple injuries andbstaounds on Umar
MusayeV's body, the Court finds that the treatngtitted on him involved
very serious and cruel suffering that may be charmsed as torture within
the meaning of Article 3 of the Convention.

103. Accordingly, there has been a breach of lrticof the Convention
in this regard.

104. It does not deem it necessary to make a aepénding under
Article 3 of the Convention in respect of the afldgdeficiencies in the
investigation (se&almarn cited above, 8§ 117).

2. Alleged ill-treatment of Ali Musayev

105. The Court observes that the applicants did submit any
documentary evidence, such as medical certificatedjrming the presence
of injuries on Ali MusayevVv's body. It is therefaneable to establish, to the
necessary degree of proof, that Ali Musayev had bikéreated, and finds
that this complaint has not been substantiated.

106. Against this background, the Court finds imation of Article 3
of the Convention in respect of Ali Musayev.
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IV. ALLEGED VIOLATION OF ARTICLE 5 OF THE CONVENTON

107. The applicants complained that Ali and Umarskiev had been
detained in breach of the guarantees of Articlef 3he Convention, the
relevant parts of which provide:

“1. Everyone has the right to liberty and security person. No one shall be
deprived of his liberty save in the following casesl in accordance with a procedure
prescribed by law:...

(c) the lawful arrest or detention of a persoreettd for the purpose of bringing
him before the competent legal authority on reallenasuspicion of having
committed an offence or when it is reasonably aereid necessary to prevent his
committing an offence or fleeing after having deoe

2. Everyone who is arrested shall be informed pthmin a language which he
understands, of the reasons for his arrest andyo€large against him.

3. Everyone arrested or detained in accordanceh wite provisions of
paragraph 1 (c) of this Article shall be broughomptly before a judge or other
officer authorised by law to exercise judicial powad shall be entitled to trial within
a reasonable time or to release pending trial. &elemay be conditioned by
guarantees to appear for trial.

4. Everyone who is deprived of his liberty by atrer detention shall be entitled to
take proceedings by which the lawfulness of hieudn shall be decided speedily
by a court and his release ordered if the detengioot lawful.

5. Everyone who has been the victim of arrestedemtion in contravention of the
provisions of this Article shall have an enforceatifjht to compensation.”

108. The applicants stated that there had beemroonds for their
relatives' arrest or detention, and in particular reason to believe that they
had committed any criminal offence. At the timetloéir apprehension, the
Musayev brothers had been at home with other fammbmbers, had
identity papers, had no firearms, and had not gitedhto assist A., the man
who had run into their house, or to resist the rf@ldservicemen. They
voluntarily reported to the district office of tHaterior for questioning.
Furthermore, the officers who had taken the Musdyrethers away had not
given any reason for their detention. The applieghts argued that their
relatives had been detained in breach of the gteearof Article 5 of the
Convention.

109. The Government conceded that the applicants'relatives had
been detained by the federal servicemen and edctoteéhe temporary
headquarters for questioning. However, they argbhatlafter the Musayev
brothers had been delivered to the headquartees fthhereabouts had been
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unknown” and that the investigation “had obtainex avidence that they
had been detained in violation of Article 5”.

110. The Court has frequently emphasised the fuedéal importance
of the guarantees contained in Article 5 for semythe rights of individuals
in a democracy to be free from arbitrary detentainthe hands of the
authorities. In that context, it has repeatedlgsted that any deprivation of
liberty must not only have been effected in confityrwith the substantive
and procedural rules of national law but must dguze in keeping with the
very purpose of Article 5, namely to protect theiudual from arbitrary
detention. To minimise the risks of arbitrary déitem Article 5 provides a
corpus of substantive rights intended to ensurethi®act of deprivation of
liberty is amenable to independent judicial scwyutiand secures the
accountability of the authorities for that measufée unacknowledged
detention of an individual is a complete negatidrth@se guarantees and
discloses a most grave violation of Article 5 (saong other authorities,
Cakicicited above§ 104).

111. It has been established above that the appdicrelatives were
apprehended on 8 August 2000 by federal serviceameinwere not seen
until 13 September 2000, when their corpses wemaddn a mass grave.
The Government produced no formal acknowledgeméitr gustification
for the detention of the applicants' relatives dgrthe period in question.
The Court thus concludes that Ali and Umar Musayere victims of
unacknowledged detention in complete disregard lé tsafeguards
enshrined in Article 5, and that this constitutgsagticularly grave violation
of their right to liberty and security enshrined HArticle 5 of the
Convention.

V. ALLEGED VIOLATION OF ARTICLE 13 OF THE CONVENTODN

112. The applicants complained about the absehefextive remedies
in respect of the violations alleged under Artickes3 and 5, contrary to
Article 13 of the Convention. This Article provides

“Everyone whose rights and freedoms as set fortlthie] Convention are violated
shall have an effective remedy before a nation#thaity notwithstanding that the
violation has been committed by persons actingninféicial capacity.”

113. The applicants contended that the investigatito the murder of
Ali and Umar Musayev had been pending with no talegiresults for
several years, and that their attempt to obtain pemsation for non-
pecuniary damage for the unlawful detention of telatives had proved
unsuccessful, and that they therefore had no efeecemedies against the
aforementioned violations, contrary to Article f3lee Convention.

114. The Government argued that the applicants el effective
remedies at their disposal enshrined in Articleoflhe Convention and that
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the authorities had not prevented them from usimgsé remedies. In
particular, the first applicant was declared aimcaénd a civil claimant in

the criminal case opened in connection with thénkjlof her sons and she
had received reasoned replies to all her complaB#sides, the applicants
had had an opportunity to complain of the actionsomissions of the

investigating authorities in court.

115. The Court reiterates that Article 13 of then@ention guarantees
the availability at the national level of a remeadyenforce the substance of
the Convention rights and freedoms in whatever ftray might happen to
be secured in the domestic legal order. The effécrticle 13 is thus to
require the provision of a domestic remedy to ae@ti the substance of an
“arguable complaint” under the Convention and tangrappropriate relief,
although Contracting States are afforded someetiscras to the manner in
which they comply with their Convention obligationader this provision.
The scope of the obligation under Article 13 vadepending on the nature
of the applicant's complaint under the Conventidevertheless, the remedy
required by Article 13 must be “effective” in preoet as well as in law, in
particular in the sense that its exercise musbeainjustifiably hindered by
acts or omissions by the authorities of the respon&tate (seAksoy cited
above, 8§ 95).

116. Given the fundamental importance of the righprotection of life,
Article 13 requires, in addition to the payment afmpensation where
appropriate, a thorough and effective investigatiapable of leading to the
identification and punishment of those respondibitehe deprivation of life
and infliction of treatment contrary to Article Bicluding effective access
for the complainant to the investigation procedueading to the
identification and punishment of those responsilfteee Anguelova
v. Bulgaria no. 38361/97, 88 161-162, ECHR 2002-I¥ssenov and
Others cited above, §117; andSuheyla Aydin v. Turkey
no. 25660/94, § 208, 24 May 2005). The Court furttesterates that the
requirements of Article 13 are broader than a Gmting State's obligation
under Article 2 to conduct an effective investigati(seeOrhan cited
above, § 384).

117. In view of the Court's findings above witlyaed to Article 2 and
Article 3, in so far as the treatment inflicted &mar Musayev was
concerned, these complaints were clearly “arguafide”the purposes of
Article 13 (seeBoyle and Rice v. the United Kingdprjudgment of
27 April 1988, Series A no. 131, § 52). The appltsashould accordingly
have been able to avail themselves of effective prattical remedies
capable of leading to the identification and pumisht of those responsible
and to an award of compensation for the purposéstaiie 13.

118. It follows that in circumstances where, agsha present case, the
criminal investigation into the death was ineffeeti(see paragraph 96
above) and the effectiveness of any other remedy rilay have existed,
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including the civil remedies, was consequently untdeed, the State has
failed in its obligation under Article 13 of the @g¢ention.

119. Consequently, there has been a violation dicla 13 of the
Convention in connection with Articles 2 and 3 loé tConvention, in so far
as this latter provision was breached as a restiteotreatment inflicted on
Umar Musayev.

120. As regards the applicants' reference to lricof the Convention,
the Court refers to its findings of a violationtbfs provision set out above.
It considers that no separate issues arise in cegpeArticle 13 read in
conjunction with Article 5 of the Convention, whidkself contains a
number of procedural guarantees related to theulae$s of detention.

VI. COMPLIANCE WITH ARTICLE 38 § 1 (a) OF THE CONENTION

121. The Court reiterates that it is of the utmisportance for the
effective operation of the system of individual ipet instituted under
Article 34 of the Convention that States shouldnisin all necessary
facilities to make possible a proper and effectiggamination of
applications (sed@anrikuly cited above§ 70). This obligation requires the
Contracting States to furnish all necessary faedito the Court, whether it
is conducting a fact-finding investigation or perfong its general duties as
regards the examination of applications. FailureadBovernment's part to
submit such information which is in their handsthout a satisfactory
explanation, may not only give rise to the draweignferences as to the
well-foundedness of the applicant's allegationst may also reflect
negatively on the level of compliance by a respohd8tate with its
obligations under Article 38 81 (a) of the Convent (see Timurtay
v. Turkey no. 3531/94, § 66, ECHR 2000-VI). In a case whehe
application raises issues of the effectiveness haf investigation, the
documents of the criminal investigation are fundatak to the
establishment of facts and their absence may pogutie Court's proper
examination of the complaint both at the admis#ibistage and at the
merits stage (seEanrikuly cited above, § 70).

122. The Court observes that it has on severasiogs requested the
Government to submit a copy of the investigatide fopened into the
killing of the applicants' relatives. The evidermmntained in that file was
regarded by the Court as crucial to the establistiroé the facts in the
present case. In reply, the Government producey arpies of procedural
decisions instituting, suspending and reopeningiical proceedings, those
of investigators' decisions taking up the crimicase and letters informing
the first applicant of the suspension and reopenifigthe criminal
proceedings in the case. They refused to submito#myr documents, such
as transcripts of witness interviews, reports ovestigative actions and
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others, with reference to Article 161 of the Russi@ode of Criminal
Procedure.

123. The Court notes in this connection that tlewveenment did not
request the application of Rule 33 § 2 of the RoleSourt, which permits a
restriction on the principle of the public characwf the documents
deposited with the Court for legitimate purposeshsas the protection of
national security and the private life of the pestiand the interests of
justice. The Court further notes that the provisiai Article 161 of the
Code of Criminal Procedure, to which the Governmesiérred, do not
preclude disclosure of the documents from a penthwestigation file, but
rather set out a procedure for and limits to susblasure. The Government
failed to specify the nature of the documents dedgrounds on which they
could not be disclosed (see, for similar conclusjdikheyev v. Russja
no. 77617/01, § 104, 26 January 2006). The Cowt alotes that in a
number of comparable cases that have been revieweat are pending
before the Court, similar requests have been madethé Russian
Government and the documents from the investigafi@s submitted
without reference to Article 161 (see, for exampleashiyev and Akayeva
v. Russiacited above, § 46, anillagomadov and Magomadov v. Russia
(dec.), no. 58752/00, 24 November 2005). For thessons, the Court
considers the Government's explanations concermiegdisclosure of the
case file insufficient to justify withholding theel¢ information requested by
the Court.

124. Having regard to the importance of coopenalip the respondent
government in Convention proceedings and the ditiies associated with
the establishment of the facts in cases such agrésent one, the Court
finds that the Russian Government fell short ofirtlabligations under
Article 38 8§ 1 (a) of the Convention on accounttledir failure to submit
copies of the documents requested in respect ahtirder of Ali and Umar
Musayev.
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VIl. APPLICATION OF ARTICLE 41 OF THE CONVENTION

125. Atrticle 41 of the Convention provides:

“If the Court finds that there has been a violatigrthe Convention or the Protocols
thereto, and if the internal law of the High Contilag Party concerned allows only
partial reparation to be made, the Court shalheifessary, afford just satisfaction to
the injured party.”

A. Damage

1. Pecuniary damage

126. The applicants claimed compensation for kEetnings of their
breadwinners, Ali and Umar Musayev, in the amounEJR 100,000 for
each of them and for each of the three minor childf the third applicant
and Ali Musayev. The applicants did not substaatidéie amount sought;
nor did they indicate whether their two relativeadhbeen gainfully
employed at the time of their arrest, and, if sbatvoccupation they had
had and what wages they had received.

127. The Government argued that the applicardashsl under this head
were speculative, excessive and unfounded. Theypmsted out that the
children of the third applicant and Ali Musayev warot listed among the
applicants, and therefore their claims should motaxen into account.

128. The Court observes that it has awarded cosapien in respect of
lost earnings in cases where a violation of Artlm its substantive aspect
has been found (see, among other author@abnancited above, § 137, or
Imakayeva v. Russi@o. 7615/02, § 213, 9 November 2006). However, in
those cases the applicants had produced detaitedeaable calculations in
support of their claims (segalmancited above, § 135, dmakayevecited
above, 88 210-11), whereas in the present caseapipdcants, while
claiming a considerable amount, provided no infdromaor documents to
corroborate their claims. In the absence of angveeit information which
would enable the Court to assess the amount ofpduriniary damage
allegedly sustained by the applicants, it makeaward under this head.

2. Non-pecuniary damage

129. The applicants claimed EUR 50,000 each irpe@s of non-
pecuniary damage for the moral suffering which tineyl endured as a
result of the loss of their close relatives.

130. The Government considered the applicantshsléo be excessive
and submitted that should the Court find a violatd the applicants' rights,
a token amount would suffice.
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131. The Court observes that it has found a varadf Articles 2, 3, 5
and 13 of the Convention on account of the unackedged detention and
death of the applicants' relatives, the treatmemueed by one of the
applicant's relatives before he had died and theerade of effective
remedies to secure domestic redress for the aforoned violations. The
Court has also found a violation of Article 38 §a) of the Convention on
account of the Government's failure to submit tlaeamals requested by the
Court. The applicants must have suffered anguishdistress as a result of
all these circumstances. Having regard to thesasiderations, the Court
awards, on an equitable basis, EUR 45,000 to ehttedirst and second
applicants and EUR 40,000 to the third applicanthfin-pecuniary damage,
plus any tax that may be chargeable on these asount

B. Costs and expenses

132. The applicants claimed EUR 10,330 for thetxxc@nd expenses
incurred by them at the domestic level, which ideld the expenses for the
medical treatment of the second applicant, the ampaid for the plan of
the burial site, and transport and postal expengasy did not submit any
documents in support of this claim. The applicaiso claimed
EUR 12,413 in respect of costs and expenses rglain their legal
representation in the proceedings before the Colliey submitted a
certificate issued by the Director of the Moscow Basociation confirming
that under the contract between the applicantstlaeid representative the
lawyer's fee was equal to the aforementioned amount

133. The Government contested the applicantgncfar EUR 10,330,
stating that it had not been corroborated by angudwntary evidence.
They further argued that the amount of the lawyéss could not be
considered as reasonable and necessary and Wa ihuch higher than the
usual level of fees payable in Russia for legalises.

134. The Court reiterates that in order for camtsl expenses to be
included in an award under Article 41, it must B&ablished that they were
actually and necessarily incurred and were reasderabto quantum (see,
for exampleMcCann,cited above, § 220).
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135. The Court notes firstly that the applicardaseénnot submitted any
documents to substantiate their claim for the arh@inEUR 10,330. It
therefore accepts the Government's argument aneésmnak award in this
respect. As regards the applicants' claim for coslkgting to their legal
representation before the Court, the applicantsmgitdd a certificate in
support of this claim. However, they did not subamty calculations, or a
schedule of costs which would indicate the timeualty spent by the
applicants' lawyer on dealing with their case dreldpplicable rates, or any
document confirming that they had actually paid #mount indicated.
Furthermore, they submitted only one set of obdems during the
proceedings before the Court and it does not apieme observations
involved much effort on the part of the applicantégresentative or required
much research. In such circumstances, having retgatide above criteria
and the complexity of the case, the Court awardsaghplicants EUR 1,000
for costs and expenses, less EUR 715 received gyoagal aid from the
Council of Europe, plus any tax, including valueled tax, that may be
chargeable.

C. Default interest

136. The Court considers it appropriate that teawt interest should
be based on the marginal lending rate of the Eampgeentral Bank, to
which should be added three percentage points.

FOR THESE REASONS, THE COURT UNANIMOUSLY
1. Dismisseghe Government's preliminary objection of non-exien;

2. Holds that there has been a violation of Article 2 of Bonvention as
regards the killing of Ali and Umar Musayev;

3. Holds that there has been a violation of Article 2 o thonvention on
account of the authorities' failure to carry outaaiequate and effective
investigation into the circumstances surrounding killing of Ali and
Umar Musayev;

4. Holds that there has been a violation of Article 3 o thonvention on
account of the treatment suffered by Umar Musayev;

5. Holds that no separate finding is necessary under Artilof the
Convention in respect of the alleged deficienarethe investigation into
the treatment suffered by Umar Musayeyv;
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6. Holds that there has been no violation of Article 3 led Convention in
respect of Ali Musayev;

7. Holds that there has been a violation of Article 5 of thonvention in
respect of Ali and Umar Musayev;

8. Holds that there has been a violation of Article 13 @spect of the
alleged violations of Article 2 and the allegedlat®mn of Article 3 of
the Convention in respect of Umar Musayev;

9. Holds that no separate issue arises under Article 1Bspect of the
alleged violation of Article 5 of the Convention;

10. Holdsthat there has been a failure to comply with Aeti@8 § 1 (a) of
the Convention in that the Government refused tmsuthe documents
requested by the Court;

11. Holds
(a) that the respondent State is to pay the agpbc within three
months from the date on which the judgment becorfieal in
accordance with Article 4482 of the Conventiome tfollowing
amounts, to be converted into the national curresfcthe respondent
State at the rate applicable at the date of settiem
() EUR 45,000 (forty-five thousand euros) to eactihe first and
second applicants and EUR 40,000 (forty thousandsg¢uo the
third applicant in respect of non-pecuniary damage;
(i) EUR 285 (two hundred and eighty-five euros) respect of
costs and expenses;
(i) any tax, including value-added tax, that nta chargeable on
the above amounts;
(b) that from the expiry of the above-mentionede¢h months until
settlement simple interest shall be payable onathmve amounts at a
rate equal to the marginal lending rate of the Beam Central Bank
during the default period plus three percentagatppi

12. Dismisseghe remainder of the applicants' claim for jusiséaction.

Done in English, and notified in writing on 26 JW@Q07, pursuant to
Rule 77 88 2 and 3 of the Rules of Court.

Sgren NELSEN Christos B®zaAKIS
Registrar President



