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Lord Justice Scott Baker:

1. The issue in this appeal from the Asylum and Imatign Tribunal (“the AIT”) is
whether the AIT was entitled to conclude that thpedlant, who had been
involved in a people smuggling (snakehead) gang laadl been prosecuted,
convicted and served his sentence in this countag, at real risk of prosecution
for the same offence if returned to China.

2. The Secretary of State had given notice of a daci® deport him to the People's
Republic of China. The appellant is a Chinese natioDeportation was on the
basis it would be to the public good.

3. Paragraphs 364 and 380 of HC 395 (as amendedjdpro

“364. Subject to paragraph 380, while each casé el
considered on its merits, where a person is liaole
deportation the presumption shall be that the pubterest
requires deportation. The Secretary of State vahsider

all relevant factors in considering whether thespraption

is outweighed in any particular case, althoughiit @anly

be in exceptional circumstances that the publierast in
deportation will be outweighed in a case wheredtid not

be contrary to the Human Rights Convention and the
Convention and Protocol relating to the Status efuBees

to deport. The aim is an exercise of the power of
deportation which is consistent and fair as betwesa
person and another, although one case will raredy b
identical with another in all material respects.the cases
detailed in paragraph 363A deportation will normalé the
proper course where a person has failed to comply av

has contravened a condition or has remained without
authority. ...

380. A deportation order will not be made agaarst person if his
removal in pursuance of the order would be conttatye United
Kingdom's obligations under the Convention and ¢taltrelating to the
Status of Refugees or the Human Rights Convention.”

4, The appellant's contention was that, because aigskéne would be prosecuted in
China, the United Kingdom would be in breach oicées 3, 5 and 6 of the ECHR
if he was deported. His article 8 claim was natsped before the tribunal.

5. The decision of the AIT under appeal was a fulbrestideration. The decision is
also a ‘Country Guidance’ case. The new countrgi@uce from this decision is
that the decisions iWWC (no risk of double punishment)(Ching004] UKIAT
00253 andSC (Double-jeopardy — WC considered) China Z06] UKIAT
00007 are no longer to be treated as country goelam the double-jeopardy
guestion. The position following the present caste the tribunal is that there is
considered to be some risk of re-prosecution btisnoh that it amounts to a real
risk in most cases.



10.

The facts

The appellant and his sister arrived in the UnkKetydom on 7 January 1995 and
claimed asylum six days later on the basis of evel#imed to have occurred in
China. This was rejected by the tribunal and hasaen pursued in this appeal.

On 15 June 1998, when the asylum claim remaine@tendined, the appellant
was arrested and charged with conspiracy to kicgmapother offences relating to
the unlawful imprisonment by a snakehead gang miiraber of Chinese citizens
who had been smuggled into the United Kingdom biva gang. The appellant
and other gang members then held the hostagesnsmma forcing them to
telephone relatives in China and making terrifyihgeats during those telephone
calls.

The appellant was a key player in the gang. Hecsasicted and sentenced to 14
years imprisonment. He served seven years and Wwes transferred to
immigration detention. He is presently on immigpatbail.

Articles 7 and 10 of the People's Republic of Chiraminal Law 1997 permits
the Chinese state to prosecute or re-prosecutee€dimitizens for offences
committed abroad. Article 7 provides:

“This law shall be applicable to any citizen of tReople's
Republic of China who commits a crime prescribedhis
Law outside the territory and territorial waterslapace of
the People's Republic of China. However, if the imaxn
punishment to be imposed is fixed-term imprisonmeint
not more than three years as stipulated in this, lkesumay
be exempted from the investigation for his criminal
responsibility. This Law shall be applicable to astate
functionary or serviceman who commits a crime pibsd
in this Law outside the territory and territoriabters and
space of the people's republic of China.”

And Article 10:

“Any person who commits a crime outside the teryitand
territorial waters and space of the People's Répuddf
China, for which according to this Law he shouldaibe
criminal responsibility, may still be investigatddr his
criminal responsibility.”

The tribunal summarised the following general casidns that are relevant to the
present appeal. It was satisfied that there wdsulle jeopardy risk under Article
10 CL but that, absent particular aggravating factthe risk fell well below the
level required to engage international protectionlar the Refugee Convention,
the ECHR, or humanitarian protection.
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Merely to have committed a crime overseas, beeteseed and punished for it is
not enough to entail a prosecution under ArticleC10Q nor under Article 7 CL is
it sufficient to have escaped punishment for arrsees offence.

The risk of prosecution or re-prosecution is a tjoasof fact in individual cases
but it is more likely to exist where:

() there has been a substantial amount of adymrbécity within
China about a case;

(b) the proposed defendant has significantly enalsaed the Chinese
authorities by his actions overseas;

(c) the offence is unusually serious. Generallyakehead cases in
China do not have the significance they have in \thest and are
regarded as ordinary (but serious) crimes requinmgpecial treatment;

(d) there are political factors. These may incretise likelihood of
prosecution or re-prosecution;

(e) there is corruption of Chinese officialdom; tBkRinese government
is particularly concerned about this.

Mr Alasdair Mackenzie, who has appeared for theeHlgpt, accepts these
conclusions with one qualification. He disputesfihding that snakehead cases in
China do not have the significance that they havihé West and are regarded as
ordinary (but serious) crimes requiring no spetieatment, and the consequent
finding that the appellant does not fall within ook the categories of person
potentially at risk of re-prosecution. The outcoaighis appeal turns not on the
law but on whether the tribunal was entitled tochethe conclusion that it did on
the facts.

The tribunal expressed its conclusions on theafglke-prosecution in these terms:

“The risk on return under articles 3, 5, 6 and 8HRCarose,

if at all, from Article 10 CL risk. The appellantowld not
be subject to Article 7 CL, as he was prosecuted an
punished. As to Article 10 risk, although the ajgel was

a ringleader of a snakehead group, (but) he toogarbin
what the Chinese state currently regards as aca@mnmon
offence. Others who offended at that time werernetd,
some willingly, some not. All were legally represssh and
none of their representatives subsequently indicalbet
they came to harm on return. There had been noestqu
through diplomatic channels for their trial docursely the
Chinese authorities. There had been no interndtiona
local publicity, good or bad, identified in relatido these
offences.”

They reminded themselves that the burden of prbaf real risk of a breach of a
protected ECHR right remained on the appellant.
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The tribunal said that if the Chinese authoritiesenvto take a positive interest in
this appellant on return there was no certaintyatld go as far as prosecution.
Four of the five Article 10 examples provided by texperts appeared to have
fizzled out without prosecution. The only exampleietr was factually similar to
that of the appellant was the Article 7 prosecubbone Xiang, which resulted in
the same sentence. Despite vigorous attempts bgppellant's experts and his
counsel to persuade the tribunal to the contrdrg, appellant had not satisfied
them that the Chinese authorities would considetthited Kingdom proceedings
so disproportionate that there was a real risk &feah prosecution, especially
given that there had been a prosecution, convietmhsentence.

The tribunal’'s written determination and reasonslased 4% months after the
hearing took place. It extends over 80 pages aBdparagraphs and is somewhat
discursive. The tribunal heard evidence from tleegerts; two were called by the

appellant and one by the respondent. The respoadexgert was Professor Fu
Hualing (to whom | shall refer as Professor Fu). hidel provided three written

reports. His main report had been prepared in 267 also produced a 2004
report that had been prepared for an earlier cguyurdance case, and a 2008
report commenting on the difference between his éadier reports. His reports

relating to the present case were prepared onasie bf redacted information, so
he was unaware of facts enabling him to identigydppellant and he lacked some
details about the offences the appellant had cot@thiDuring the course of his

evidence there was an adjournment to enable hive twetter informed of some of

the omitted detail.

The appellant relied on the evidence of Dr Dilled@r Sheehan who gave oral
evidence, transcripts of evidence Professor Colaehdiven to a Congressional
Committee in the United States and two other wgasswho gave written

evidence on Chinese law. The relevant area of thspas on the use to which
Articles 7 and 10 are put and the likelihood ofitheeing used in the case of the
appellant.

The tribunal was satisfied that Professor Fu wasraful and reliable witness
with much greater practical knowledge and databaseess than the other
witnesses. He had researched the Chinese datab#tbesare and they were
satisfied they could rely on his evidence. Theyealdd

“we were particularly struck by his dismissive reae to
snakehead kidnappings in general as rather ordoranes
of which there were very many, not especially iesting to
the authorities. That is not the western percepigingiven
the significant people-trafficking industry out &@hina
(Fujian in particular) the Chinese view is diffetelf there
were a re-prosecution, Professor Fu considered ttiet
assistance of the British authorities would be m&gufor
evidence, given that they were expected to prodace
conviction rate in excess of 90%. If investigatéatture
could not be ruled out and the penalty would be
incarceration (laogai) not laojiao.”
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The main thrust of Mr Mackenzie’s argument is tthat tribunal misinterpreted or
misunderstood Professor Fu’'s evidence. Professés 6pinion he submitted
about the appellant’s crime, was based on an efrfact. His written assessment
of the likelihood of re-prosecution was on the bahat the offence was inchoate
i.e. an attempt or a conspiracy or incitement tmwut the offence falling short of
the actual commission of the offence. Howeverg#mnss to me that the tribunal
was well aware of this error (para 161) and thdgssor dealt with it in his oral
evidence after he was more fully apprised of thastaThe tribunal said at para
174 that he considered a completed kidnap woulduiregmore serious
punishment and would be more likely to be inveséida The more serious the
crime, in his opinion, the more likely it becamattthe authorities would take an
interest in the appellant. However he considered tie police would still have
difficulty in obtaining the information they needénl mount a prosecution, and
they would be reluctant to engage in such a complecess (which would
include obtaining properly certified copies of th#ness statements, the evidence
in the case, the record of the prosecution andjulgement), especially as a
conviction rate of over 90% was expected.

It is necessary to look with a little care at Pssi&r Fu's evidence and how it
unfolded. The starting point is his report of 36ffOctober 2007. He was asked to
consider the likelihood of a re-prosecution. Halssipara 26 that not every crime
committed in foreign countries will necessarily nish China's international

image. Courts tended to approach the issue ofnati@nal image in a case
specific manner. He went on:

“27. In the case at hand, there may be nothingifspec
about tarnishing China's image. It was an ordinaigne
against another ordinary Chinese resident. Thereois
reason arising from these facts to attract a spetiiaial
attention.”

“28. As with circumstances of the crime, the peada@tatus
of the person who committed a crime was once eguill
not more, important, as the crime itself. Again,ir@rs
criminal law has changed a lot in de-personaliginge,
gradually abandoning the practice of scrutinisifge t
motivation and personal status of offenders in rdeit@ng
liability and sentence. But personal background aies
important in some circumstances. In prosecutingtipal
dissidents for inciting the overthrow of governmefdr
instance, what has been said is often less impottem
who said it.”

Mr Mackenzie submits that there is no referencee her organised crime and
Professor Fu had not been told the crucial detditee appellant's case; he did not
know the kind of offences with which he was dealidghen Professor Fu gave
oral evidence, after there had been a short adjoemh for him to be apprised of
more details of the case, he was asked whetheroértie following would
increase the risk of re-prosecution:

* actual kidnapping
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* several victims

* the victims being made to ring relatives in Chinanf whom money was
demanded

» the kidnappers being said to be a snakehead gang

» the appellant being a central figure in the plot

the appellant claiming not to have been involvetdaing found guilty.

He replied that procedurally the main issue waslewe. If the appellant came
back to China and was reported to the police,2bae would be where to get the
evidence. Further, the police could investigatehair own or a formal request for
evidence could be made through diplomatic chankidsadded:

“if he is a central figure could be an issue - ldancrease
the possibility of a prosecution. But refusal tofass is not
really a serious issue now.”

Earlier (before the adjournment to be further agmatiof the facts) Professor Fu
had been asked about the reference in his statamant ‘ordinary’ crime and it
was put to him there was no particular basis for to take the view that this was
an ‘ordinary’ crime. His answer was: “no, | presuinguessed because he was
poor and from the countryside but | don't haveftugs.”

In my view Mr Mackenzie is trying to read too muako Professor Fu’s reference
to an ‘ordinary’ crime. It seems to me plain thaistdescription was used in his
written statement in contradistinction to a crintett would tarnish China's
international image. The high-water mark of Professu’s evidence from the
appellant's point of view was his acceptance thaeims of punishment in China
a completed kidnap would be recognised as morewsethan an incomplete one
and that: “the more serious it gets, the likeligs ithat they would investigate.”

The appellant's difficulty with Professor Fu's estite seems to me to be this.
Whilst he accepted that the more serious the offehe greater the risk of re-
prosecution, it was never put to him that organiseohe crossed the threshold
into the category of case that tarnished Chinaggen That category, it seems to
me, relates essentially to matters such as cooffiptals.

The question is not, as Ward LJ pointed out in @argnt, whether there is an
increased risk of prosecution, but whether thelle¥eisk is such that returning
the appellant would put him at real risk of his famrights being breached. The
guestion for this court is whether there was awreof law on the part of the
tribunal.

The experts who gave evidence classified crimeiffierdnt ways. These were:
‘gang related’ or ‘organised’ crime, corruption bfficials and ‘ordinary’ crime.
Whilst there was some evidence to put the appd&laftences into the gang
related or organised category, what the appellastivwwolved in was a snakehead
gang and not, for example, the Triads. Professts &dence, which the tribunal
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pointed out accorded with that of Dr Dillon, wasatttthe concern for illegal

immigration died down quietly after the Chineselde@ickers case in 2004 and
was gradually replaced by increasing concern aboutiption -- a large number
of corrupt officials fleeing overseas with theisats.

The tribunal had not only the evidence of Profe$sothat they accepted, but also
the following:

» there was no evidence that the Chinese authofitaes expressed any
interest whatever in the appellant or that they $@maght any of the papers
or evidence relating to his case.

» there was no evidence of any media reports in Chibtaut the appellant's
case. Professor Fu said that the role of Articleva8 diminishing with the
increasing need for China to be assured of intemmait cooperation.
Britain and China are not currently parties to amaglition treaty.

* the sentence of 14 years imprisonment (albeit fipelant only served
half) was not so lenient as to be likely to acevahe interest of the
Chinese authorities.

» offenders from the same snakehead group as thdayppand others from
a different group who had committed similar offent®o years before (in
1997), had been removed to China without any eeeri re-prosecution
or adverse publicity. At least five had returneduwdarily and the tribunal
concluded that had there been any re-prosecuti@u\zerse publicity this
would have been apparent.

» four of the five Article 10 examples provided byethxperts had fizzled
out without prosecution.

Our attention was drawn to the observations of Base Hale ilAH (Sudan) v
Secretary of State for the Home Departmg@@07] UKHL 49 at para 30. She
reminded ordinary appellate courts to approach @pgeom expert tribunals with
an appropriate degree of caution, because it isgime that in understanding and
applying the law in their specialised field thebtmal will have got it right.
Appellate courts should not rush to find misdirect simply because they might
have reached a different conclusion on the factsexpressed themselves
differently. Their decision should be respectedesslit is quite clear that they
have misdirected themselves in law.

The tribunal heard and considered a wealth of emideThey made it clear that
they were impressed by and relied on Professor They were entitled to

conclude that the risk of re-prosecution was lowl,amportantly, not of such a
level as to put the appellant at risk of his humghts being breached.

| should make it clear that this appeal was argaely on the basis of the level
of risk of re-prosecution. The court did not comsithe nature of any possible
human rights breaches that might occur. As theitab put it at para 287, the risk
on return under articles 3, 5 6 and 8 of the EClH#®e if at all, from the article

10 CL risk.
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In my judgment the tribunal made no error of lavaeTdecision was not perverse
and the tribunal made no error in assessing ths.fAs Miss Broadfoot, for the
Secretary of State, puts it, it was a matter ogjadnt for the tribunal whether the
risk had reached the level of risk where the hungiits framework was engaged.
| would accordingly dismiss the appeal.

L ady Justice Smith:
| agree.
Lord Justice Ward:

| also agree.



