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DECISION: The Tribunal remits the matter for reconsideratiotin

the direction that the applicant satisfies s.3&R0f the
Migration Act, being a person to whom Australia has
protection obligations under the Refugees Convantio



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

1. This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantapplicant a Protection (Class XA)
visa under s.65 of thdigration Act 1958 (the Act).

2. The applicant, who claims to be a citizen of Nepalived in Australia and applied to
the Department of Immigration and Citizenship fd?ratection (Class XA) visa. The
delegate decided to refuse to grant the visa atifieabthe applicant of the decision
and his review rights.

3. The delegate refused the visa application on tleslhatthe applicant is not a person
to whom Australia has protection obligations unitier Refugees Convention.

4.  The applicant sought review of the delegate's dwtiznd the Tribunal,.
RELEVANT LAW

5. Under s.65(1) a visa may be granted only if thagi@t maker is satisfied that the
prescribed criteria for the visa have been satistie general, the relevant criteria for
the grant of a protection visa are those in forbemthe visa application was lodged
although some statutory qualifications enactedesthen may also be relevant.

6. Section 36(2)(a) of the Act provides that a craarfor a protection visa is that the
applicant for the visa is a non-citizen in Ausialb whom the Minister is satisfied
Australia has protection obligations under the 1@5hvention Relating to the Status
of Refugees as amended by the 1967 Protocol Reglatithe Status of Refugees
(together, the Refugees Convention, or the Coneeti

7.  Further criteria for the grant of a Protection &la&A) visa are set out in Parts 785 and
866 of Schedule 2 to the Migration Regulations 1994

Definition of ‘refugee’

8. Australia is a party to the Refugees Conventiongarterally speaking, has protection
obligations to people who are refugees as defingitticle 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual residggeng unable or, owing to such fear,
is unwilling to return to it.

9. The High Court has considered this definition muanber of cases, notabGhan Yee
Kinv MIEA (1989) 169 CLR 37%pplicant Av MIEA (1997) 190 CLR 225MIIEA vV
Guo (1997) 191 CLR 559Chen Shi Hai v MIMA (2000) 201 CLR 293VIIMA v Haji
Ibrahim (2000) 204 CLR 1IMIMA v Khawar (2002) 210 CLR IMIMA v Respondents
S152/2003 (2004) 222 CLR 1 andpplicant Sv MIMA (2004) 217 CLR 387.
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Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes
of the application of the Act and the regulatioms tparticular person.

There are four key elements to the Convention diefin First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and
discriminatory conduct (s.91R(1)(c)). The expressierious harm” includes, for
example, a threat to life or liberty, significaftysical harassment or ill-treatment, or
significant economic hardship or denial of accedsatsic services or denial of capacity
to earn a livelihood, where such hardship or dehiaatens the applicant’s capacity to
subsist: s.91R(2) of the Act. The High Court hasl@&xed that persecution may be
directed against a person as an individual orragmber of a group. The persecution
must have an official quality, in the sense that dfficial, or officially tolerated or
uncontrollable by the authorities of the countrynafionality. However, the threat of
harm need not be the product of government poliayay be enough that the
government has failed or is unable to protect g@ieant from persecution.

Further, persecution implies an element of motorabn the part of those who
persecute for the infliction of harm. People arespeuted for something perceived
about them or attributed to them by their persasutdowever the motivation need not
be one of enmity, malignity or other antipathy toslsathe victim on the part of the
persecutor.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to

identify the motivation for the infliction of theepsecution. The persecution feared need
not besoldy attributable to a Convention reason. However,gergon for multiple
motivations will not satisfy the relevant test .sdea Convention reason or reasons
constitute at least the essential and significastivation for the persecution feared:
S.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aamtion reason must be a “well-
founded” fear. This adds an objective requiremerthé requirement that an applicant
must in fact hold such a fear. A person has a “feelhded fear” of persecution under
the Convention if they have genuine fear foundeahug “real chance” of persecution
for a Convention stipulated reason. A fear is i@llnded where there is a real
substantial basis for it but not if it is merelysased or based on mere speculation. A
“real chance” is one that is not remote or insulttsthor a far-fetched possibility. A
person can have a well-founded fear of persecet@m though the possibility of the
persecution occurring is well below 50 per cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lkseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hisesrféar, to return to his or her country
of former habitual residence.
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Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ale made and requires a
consideration of the matter in relation to the osably foreseeable future.

CLAIMS AND EVIDENCE
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The Tribunal has before it the Department file CQ62/060232, with the protection
visa application and the delegate’s decision ardRé&fugee Review Tribunal (RRT)
files.

Theapplicant appeared before the Tribunal to giveeawig and present arguments.
The Tribunal hearing was conducted with the assigt®f an interpreter in the Nepali
(Nepalese) and English languages.

The applicant was represented in relation to thieveby a registered migration agent.

Department file CLF2004/060232
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The applicant stated in his protection visa apgbcethat he was a citizen of Nepal. He
stated he was born in Nepal. He stated that hdluest in Nepali, Hindi, and English;
and he described himself as a Hindu Brahmin. Hedtae completed his education in
the mid 1980s and he worked as a trades persorelfefccame to Australia. He stated
he was married with children. He indicated thatvii® and children lived in Nepal.

The applicant submitted a statement in Nepali witleotranslation. His adviser
essentially claimed on his behalf that he was anemember of the Communist Party
of Nepal - Maoists [CPN(M)] and he was targetedhsyauthorities for his political
opinion. He claimed that he was accused of invokmnm a bomb attack against him
employer and the authorities suspected him of baiNoist cadre. He claimed that he
was not safe in Nepal due to human rights conditenmd the adverse interest of the
authorities.

The delegate found that the applicant could avaidnhin Nepal by relocating to India
under thelreaty of Peace and Friendship.

The applicant did not provide any new claims withfeview application.

The Tribunal received a submission from the appticde provided documents
relating to his family background; evidence thabkeénged to the CPN-M and the a
union; a letter from his former employer, to indecthat he worked as a tradesperson
and he was a sincere and hard working employeernration from external sources
that Maoists were targeted in India.

The applicant attended a hearing with the Tribuhlé following is an accurate
summary of the evidence presented by the appletathiat hearing:

The hearing was conducted with the assistanceNefpalese Interpreter. The
Applicant presented his passport and several dib@rments to the Tribunal.
The Applicant was asked about his passport. Hedsthat it was his second
passport and that he had not travelled on hisgassport. The Applicant stated
that he had been granted a visa to come to Austoali that he had applied
some some months previous to this for the visee Applicant stated that



although the visa was issued from India he didhmoself need to travel to
India for the visa to be issued.

The Applicant was asked if he had difficulties legvNepal via the airport.
The Applicant stated that he did have some diffies]l The Applicant was
asked to elaborate on these difficulties. He dtttat the police are searching
for him so that he needed to pay some money tpdhee security at the airport
in order for him to be able to depart from the aitp

The Applicant was asked about the various docunthathe had submitted to
the Tribunal. The Applicant stated that one doauimentranslated related to
his membership of a union and that it stated teaihs the an office holder of
this trade union in his workplace. The interprétanslated this document. The
Applicant stated that the other documents are dyrea his file but that he was
submitting two new documents to the Tribunal. Tiret document-

Communist Party of Nepal (Maoist) states that tipplitant is a member of this
particular party. The Applicant stated that he bhathined this document some
two weeks ago from Nepal. The second documehgeig\pplicant’s
membership card of the Union.

The Tribunal asked the Applicant about the documdrith states “they are
sponsoring their son [name] who is going to Augirah the way to travel if he
needs financial support. He is the son who hésalo after their parents’
property and farming or so his job on the [positismthat we are sure he will
definitely come back to Nepal after his [relatijeteatment.”

The Applicant was asked whether he could explathédl ribunal about his
relative’s treatment and what this statement reteto. The Applicant stated
that his relative required medical treatment aredtsdd initially had some
treatment in country A but had come to Australiatfeatment and had since
returned. The Applicant stated that he had accarmegdhat relative to
Australia.

The Applicant was asked about the current wherdalwgthis family. He stated
that his wife and children are currently in Kathmarbut that his parents are in
the village B.

The Applicant was asked what he feared upon retgriti Nepal The
Applicant stated that he has fear from both sidés.stated that he fears the
security forces but he also fears the Maoists. Apy@icant was asked if he
could elaborate on why he had fear of the sectoiges. The Applicant stated
that after the bombing of of his work place he caméer suspicion from the
authorities. The Applicant stated that he knew the Maoists were planning a
bomb attack because they had told him earlier atheirt plan. He also stated
that they had been encouraging him to get involweld their organisation and
to leave his work and become completely commitbellaoists. The Applicant
stated that he had resisted. The Applicant sthidhey had promised or had
encouraged him to leave his job and they wouldigeietter income for him if
[he] was an activist with the Maoist.

The Applicant stated that he had joined the paatkbn the late 1990s but that
he did not wish to become fully involved with thegp. The Applicant stated
that they had used him as [a] person working atdt&tion to gain inside
information on the place and its activities. ThephAqgant stated that he was a
member of the union and that he had been advocfatirtge workers’



conditions and better pay. He stated that the midtration of the workplace
were not very happy with him because of these itiesv

The Applicant stated that they knew he had invokenwith the Maoist but
they had no proof by which to sack him. He stalted after the bomb attack on
his work place, the administration reported hintregsmain person responsible.
The Applicant was asked how he knew the administrdtad done this. The
Applicant stated that some of his friends had imied him. He stated that he
normally works the night shift and that the bombd hone off at some time in
the afternoon He stated that his friends had lpeestioned and one of them
had rung him to warn him about his name being deésea possible suspect and
that because of this he did not go work but insfeattito village B The
Applicant stated that after the bomb attack he plased on a wanted list and
that he stayed some days with his parents in @lBdpefore he returned for one
night to Kathmandu to stay with his family and thatmade arrangements then
to leave the country and come to Australia bechessas in fear of arrest and
that he would be tortured or killed.

The Applicant was asked for more specific detaslsoshow he knew that he
was a wanted person. He stated that his friendwadsodoing the day shift had
been questioned by the authorities who realisedieaApplicant’s name had
been given to the authorities by the administratible stated that his friend
warned him about this and for this reason he ¢tsfint The Applicant was

asked how the administration would know that he lteeh involved in this

bomb attack. The Applicant stated that they susgdum because he had been
active in the union and they wished to pay him back

The Applicant stated that he stayed for a numbelagé with his parents in
village B before he then return to Kathmandu Hest that at this stage he also
received his passport back with his visa. He tlelected some money and left
for Australia He stated that at the airport he ddlithe police in order that he
could safely leave.

The Applicant was asked whether his family had comger investigation. The
Applicant stated that his wife had been visitedh®ypolice and asked about his
whereabouts. The Applicant stated that they caetio look for him now and
that his wife has been questioned. The Applicaag asked if he was in trouble
with the police prior to this bomb attack. The Apant stated that he had not
been arrested but he had a reputation as beingpstMa he Applicant stated
that he had fear before but that he had not enecechiany difficulties.

The Applicant was then asked if he could explaitheoTribunal why he feared
the Maoists. The Applicant stated he feared theis because he did not
follow their orders and duties in that he had redeal permission to leave the
country or to leave Kathmandu and go to villagéiB stated that one needs
permission from the party to change one’s plamaave around. He stated also
that the Maoists wished him to become more invoiwettieir activities and

party but he had not wanted to do that. He stdiadthey wanted him to join
their activities on a full time basis but he hadloed this. He stated that he
therefore feared that they would take reprisalsresgaim.

The Applicant was asked when he joined the Ma@dlyp He stated that it was
some years previous, in about the late 1990s Tmicdant stated that when he
first joined the party it was involved in activisiéor the poor, but since that time
they had become a more violent organisation artthdenot agreed with these



activities but was not in the position to leavalimassociate himself from the
party.

The Applicant was asked about some details intrateption visa application,
in particular he [was] asked whether when he lisitduls ethnic group that he
was [Brahmin] he meant by this that he was of trehBian caste. The
Applicant stated this is the case. The Applicaasasked was he referring to
the Brahman caste which is the highest caste ihlihdu caste system. The
Applicant stated that this was the case.

The Applicant was asked about the schooling othikiren. The Applicant
stated that they attend was a private school. Afjpdicant was asked whether
as stated in one of the written documents submittélde Tribunal his parents
owned property. The Applicant stated that this tis@scase.

The Applicant was asked whether the union to whielbelonged was affiliated
to any other union. The Applicant stated thatasw

The Tribunal then raised with the Applicant somdisfconcerns about the
Applicant’s claims, in particular the Tribunal pted out to the Applicant that
he had presented to the Tribunal a reference letter his place of work, which
stated the Applicant was in fact a person who vead iwvorking and sincere.
The Tribunal stated that given that this documeas Wom his employer and
signed by a senior administrative person, the Tbhad difficulty reconciling
this with his claim that he was disliked by his éoyers and seen as a trouble
maker. The Applicant stated in response that #iegm that had given him this
document was in fact a friend of his who was soingthke a sister to him and
that she had organised this personal letter forthiassist him for future
employment. The Tribunal pointed out to the Apgfitthat the letter was on
the company’s letterhead indicating that it wa®#icial as opposed to a
personal letter. The Applicant reiterated hisrol#hat the person had written
this letter for him as a personal [favor].

The Tribunal then raised with the Applicant countrfprmation from the UK
Home Office and the Belgium fact finding missionNlepal which indicated
documents with the letterhead Communist Party gfal®aoist cannot be
verified given the fact that it is an illegal anaderground organisation and
there would be no way of verifying this to be agee document. The
Tribunal pointed out to the Applicant that couritrformation indicated that
people applying for asylum from Nepal have in thstpresented fraudulent
documents such as membership of the Communist.Paly Applicant stated
that he had acquired this document after he hae ¢orAustralia because he
needed more evidence to present to the Tribunal.

The Tribunal then raised with the Applicant thetfliat given that he was from
the high caste and given the fact that his pam@nmtsproperty and his children
are in a private school, he did not appear to hla@grofile of a person who
would be a Maoist activist involved in terrorisptyactivities.

The Tribunal also raised with the Applicant thet fliat from the documentation
it was clear that the Applicant was already plagnimcome to Australia that is
he had been granted his visa to Australia pridhéocbomb blast and had made
his application for this visa some months prioheTApplicant stated that he
was planning to come to Australia but this eventienia more necessary for him
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to come and that he had to pay a bribe at therdiporder to avoid being
arrested by the authorities.

The Applicant reiterated his claim that he fearetspcution on returning to
Nepal, that he could possibly face torture andéatlkl and he stated that in
Australia people live safe and free and that hdedgo live safe and free. He
stated that he missed his country and his famitiytemwould return there if it
wasn't for the fact that he feared for his saféfhe Applicant stated that
perhaps in some years’ time he would be able tonmet

The Tribunal received a submission from the apptisaadviser. He provided
information from external sources indicating tha King of Nepal had declared a state
of emergency. He argued that the applicant coutdetarn to Nepal under the state of
emergency or be safe in India where Nepal Maoist®\wat risk of arrest and
deportation to Nepal.

The Tribunal received a further submission fromdpplicant’s adviser. He submitted
further evidence that the King of Nepal was coritiguo rule without any sign that he
was willing to return to a democratic system of gmment. The adviser argued that
under those circumstances the applicant genuiealet for his life and he argued that
the applicant will be targeted by the authoritieslieing a Maoist.

The Tribunal sent the applicant a letter in accocgawith s.424A of the Act,
essentially indicating to him that it had doubtdaw/hether his claims were credible.
The applicant attended a second hearing with thmifial. After the hearing, the
Tribunal sent him a second letter, in accordandk st¥24A of the Act, raising further
issues regarding the credibility of the applicastams. The Tribunal put the applicant
on notice that it may reject his claim that he waslved with the Maoists or that he
was implicated in the bomb attack in Kathmandu.

The Tribunal retired before proceeding to a deoisithe matter was reconstituted to
another Member.

The Tribunal received a response from the applicagdrding the two s.424A letters he
received. He stated that all the documents he stdmnwere genuine and his claims
were credible. He stated that he joined the Maaistise late 1990s but he later wanted
to disassociate himself from the party becausedaine increasingly reliant on
violence. He stated that his request to renoure@ainty was denied. He claimed that
he was threatened by the Maoists and he was foocasskist with the bombing. He
stated that he had to provide information regardictiyities at his workplace.

The applicant claimed that he worked for a sepaatployer which was part of the
main workplace but had different administration. $&ed that his Manager, a friend,
gave him a good reference despite the workplaceagemnent’s suspicion that he had
something to do with the bombing

The applicant claimed he wanted to flee the couaftigr he decided to quit the
Maoists. He stated that he was not able to leatl@dé&he bombing because his flight
and security clearance could not be arranged ie.tim

The applicant stated that he feared the Maoistswére running the parallel
government. He claimed that if the Maoists fulfileir commitments according to the



peace agreement, he would be happy to return talNdpere he can be with his
family. He stated however, that the Maoists weitecstmmitting atrocities and he
feared that he will be targeted by Maoists in Ndpakffectively renouncing the party
when he fled the country. He claimed that Maoistssader him a traitor. He stated that
the authorities will not be able to protect himnfréhe harm he anticipates.

The hearing
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The applicant attended another hearing withouatiisser. He essentially repeated his
claim that he will be targeted by the Maoists irphlebecause he renounced his
membership and fled the country. The Tribunal comext that the applicant’s claims
have changed over time and with changing conditiomMéepal The Tribunal
commented that initially he feared the authoritegsbeing a Maoist and now he feared
the Maoists because he renounced his membershepadglicant responded that his
claims have remained the same throughout the pmgesf his application. He stated
that his primary fear related to the Maoists angl lizey might treat him for renouncing
his membership and fleeing the country. He stdtatithe Maoists have always
targeted former members suspected of being traitors

The applicant provided details of his involvemeiittvthe Maoists and the difficulties
he had with them in the months prior to his deparftom Nepal. He stated that they
wanted him to work for them exclusively and wherdeelined they began to threaten
him.

The Tribunal commented that he had a privilegeddauind and he did not seem to fit
the profile of a Maoist. He stated that many pranirMaoists are privileged
Brahmans. He named several well-known Maoists wadaahmans.

The Tribunal commented that his claims were nosgméed consistently. He stated that
he had a copy of his original statement and helglead consistently raised all the
claims he was providing to the current Tribunal.

The Tribunal noted that he submitted a ten pagerstnt in Nepali with his protection
visa application. The Tribunal commented that théesnent has never been translated
and the delegate, essentially relied on his adgisebmissions and his own evidence

The Tribunal asked the interpreter to assist indliating the applicant’s original
statement submitted to the Department. The statepnewides details regarding the
applicant’s involvement with the Maoists, the ditfities he had with the Maoists when
he decided to renounce ty, and his fear that Heb@iharmed or killed by the Maoists
because he was considered a traitor

The applicant claimed that his wife in Kathmandstill harassed by the Maoists
regarding his decision to flee. He claimed that iiners of his family have told him not
to return to Nepal He stated that the Maoists @m do whatever they want and they
target their opponents, or those perceived to Ipegnts, with impunity. He stated
that the Maoists use their youth wing to effectvalence their opponents.

The Tribunal noted that he received a favorableregice from his employer before he
left Nepal, despite his claim that he was suspeatdeing involved with the Maoists
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and the bomb attack. He stated that the letterwvditen by a friend who wanted to
assist him to leave the country.

43. The applicant stated that he has endured psyclallogardship since he arrived
because he misses his family, and particularlybisg children. He stated that with
political developments in Nepal, and the ceaselfieehoped that it would be safe for
him to return there. He stated that members ofamsly continue to urge him not to
return Nepal because they fear that he will be ledror killed by the Maoists.

I nfor mation from external sources

The Tribunal considered information from exterr@alrges relevant to the applicant’s claim
that Maoists in Nepal continue to target opponeiitis impunity.

Political developments

King Gyanendra Bir Bikram Shah Dev used constingle@mergency powers to exert direct
control over the government until 27 April 2006.€TKing stated that emergency powers
were required to fight the Maoist insurgency. InriRp006, due to a popular uprising, the
King restored parliament and ceded power to a gonent headed by Prime Minister Girija
Prasad Koirala and run by the Seven Party Allig&®A). On 21 November 2006, the
coalition SPA government and the Maoists signedm@ehensive Peace Agreement (CPA)
ending a decade-long insurgency (US Departmentaié 2007, Country Reports on Human
Rights Practices 2006 — Nepal, March www.state gyavi/rls/hrrpt/2006/78873.htm —
Accessed 8 March 2007; US Department of State 2B8ackground Note: Nepal’, May
http://www.state.gov/r/pa/ei/bgn/5283.htm — Accels$é July 2007).

The current interim government has 329 membersiding 83 Maoist representatives. On 1
April 2007 the ruling eight party government formeadinterim Council of Ministers which
included five Maoist ministers. The interim parliam will exercise legislative powers until
the election of the formal Constituent Assemblyditnational Crisis Group 2007, Nepal’'s
Constitutional Process: Asia Report N0128, 26 Fatyrp.7-8
http://www.crisisgroup.org/library/documents/astafé_asia/128 nepal_s_constitutional pr
ocess.pdf — Accessed 30 May 2007).

The internally displaced

The UN reported that over 100,000 people have bdemally displaced during the civil war
(BBC News, 2008, ‘Country Profile: Nepal’, 29 Marat www.news.bbc.co.uk, accessed on
31 March 2008). Many internally displaced persanklépal fled their villages after they
were targeted for their political opinion by the dilsts. Many were cadres of mainstream
political parities such United Marxist-LeninistsNILL), Nepali Congress (NC) and Rastriya
Prajatantra Party (RPP) (Asia Centre for Human Righ06, Nepal: One Year of Royal
Anarchy, 30 January, p.76).

Mauoist activities since the ceasefire

The US Department of State reported that despt@@06 ceasefire agreement, Maoist
continue to be implicated in violent activities ag opponents. The report states that
political parties have complained of continuingeidiis and intimidation from Maoists:



After the April 2006 cease-fire announced by theegoment and the Maoists,
incidents of human rights violations by the goveemtndeclined substantially while
incidents of human rights violations by the Maorgimained relatively unabated.
Even after signing a comprehensive peace agreenimthe government in
November 2006, Maoists’ extortion, abduction, amdridation largely remained
uncontrolled. Although activities by other politigaarties have increased
significantly in the rural parts of Nepal, politigearty representatives, police, non-
governmental organization (NGO) workers, and jolistereported continuous
threats and intimidation by Maoist cadres (US Depant of State 2007, Background
Note: Nepal, US Department of State website, May,
http://www.state.gov/r/pa/ei/bgn/5283.htm — Accelsgd May 2007).

49. The UK Home office has also reported that Maoibele were implicated in human rights

abuses in 2006:

Despite the signing of the ceasefire agreementepehted pleas from the United
Nations, there were reports in 2006 that the Maeisg¢ls continued to commit
human rights abuses including killings, abductidogure, and extortion. There were
also reports that Maoist forces did not releasdttbasands of children under the age
of eighteen believed to be serving in their ratksome instances, the rebels
reportedly even continued to forcibly recruit chsldldiers (UK Home Office 2007,
Operational Guidance Note: Nepal, European Cowft@rigin Information

Network website, 23 March,
http://www.ecoi.net/file_upload/432_1175069868_rega.pdf - Accessed 4 June
2007).

50. The Youth Communist League (YCL) has undertakeromggcoercive activities against

51.

Maoist opponents, including intimidation and phgsiattacks. Sources claim that the YCL
contains ex-Maoist combatants and is being useatidaoists to maintain an intimidating
presence throughout Nepal and outside the scopeitéd Nations scrutiny. The major
political parties have raised concerns regardiegaiijgressive behaviour of the YCL.
Concerns have also been raised regarding the pdtasé of force and intimidation by the
YCL in the forthcoming elections (‘Young Communistague, Nepal’(undated), Wikipedia,
http://en.wikipedia.org/wiki/young_communist_leagueepal — Accessed 31 May 2007,
Rajat, K.C. 2007, ‘Young Communist League Or Yo@rgninal League’, Scoop
Independent News, 24 May, http://www.scoop.co.ozis$/hl0705/s00430.htm — Accessed
31 May 2007; Chandrasekharan, S. 2007, ‘NEPAL: Ba@rder should be restored first
before CA elections are thought of, Update No.136uth Asia Analysis Group website, 26
May, http://www.saag.org/%5cnotes4%5cnote385.htliteessed 31 May 2007).

On 24 May 2007 Scoop Independent News providedlsiefaincidents of aggressive attacks
allegedly committed by the YCL. The report alsdestgdhat no strong pressure has been
placed on the Youth Communist League due to fefadssoupting the peace process:

Despite the Maoists joining legislative parliamant government, the Maoists, in
the name of Young Communist League (YCL), contitmuengage in looting,
vandalism, intimidation and hostility across theimivy.

Most of the members of YCL are hardcore militanksvare not registered in a
cantonment. Recently, Sagar, so-called in char¢g@tfmandu valley bureau of
YCL, mentioned on a TV program that he was vallegdde commander of the
Maoists’ rebel force before he assumed his presssijnment. This statement
indicates that the Maoists are deceiving even thiéed Nations’ mission in Nepal
(UNMIN) that the real combatants are outside thems It has been said that more



52. An article by the South Asia Analysis Group desesilthe YCL as a lawless. According to
the report YCL activities are a deliberate stratbgyhe Maoists to “create disturbance and to
keep the country in an unsettled condition” Theoreptates that YCL must be controlled in a
firm manner in order for fair elections to be hgldhe near future (Chandrasekharan, S.
2007, ‘NEPAL: Law & Order should be restored fiogtfore CA elections are thought of,
Update No0.127’, South Asia Analysis Group websteMay,
http://www.saag.org/%5cnotes4%5cnote385.html — Ased 31 May 2007).

53.

then sixty percent of rebel combatants are workisly CL cadres all over the
country. Those who are kept in camps are mostly areghild soldiers, recruited
during the post-ceasefire period.

YCL cadres are not only busy in criminal activibyt also are involved in anti-
national activity by destroying historical monunmgeand statues.

...Despite of all these happenings, no strong pressuaive been given to Maoists to
stop YCL brutalities. The reason could be that miybwants to displease the Maoists,
fearing that, if the Maoists are annoyed, therfithgile peace process will be in
jeopardy (Rajat, K.C. 2007, ‘Young Communist Lea@reYoung Criminal League’,
Scoop Independent News, 24 May,
http://www.scoop.co.nz/stories/hl0705/s00430.ht&ceessed 31 May 2007).

Security since the ceasefire

Jane’s Intelligence Review reported that violenag increased in Nepal despite a Maoist
pledge that “they will not be derailed from theggeeful oath”. The report continues,

However, questions remain over whether the Maaigtggenuinely committed to
joining the political mainstream and renouncingrtif@mer sources of power. There
have been reports in the Nepalese press that Mamists are continuing to demand
‘voluntary donations’ in the capital, extorting neynfrom businessmen and
kidnapping their children. In addition, Nepalesa/apapers have claimed that the
YCL has threatened their editors who publish aitarticles (Gellner, David 2007,
‘Vying for position — Nepal's former rebels struggb enter the fold’, Janes
Intelligence Review, 23 April).

54. The report goes on to indicate the following seguroncerns:

. Under the terms of the peace agreement, the Madlita called the
People’s Liberation Army (PLA) was placed in camapsl its weapons locked up
under UN supervision. However there is some doslb avhether all the PLA
members are in the camps, and whether all theipareahave been handed in.

. When elections are eventually held, there igigiethat the Maoists may win
only a small number of votes “which might temptrth return to the jungle to push
for power militarily”.

. If the Maoists win a plurality of votes they miayerpret this as “a mandate
to seize control of government” in which case “Mepalese Army, logistically and
perhaps materially supported by India, could irgee:..”

. The election polls are likely to be delayed. Ehare still many people
displaced from their homes and “intimidation apgedarbe on the rise in a general
atmosphere of lawlessness” October or November seemalist estimate of when
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they may be held (Gellner, David 2007, ‘Vying farsition — Nepal's former rebels
struggle to enter the fold’, Janes IntelligenceiBay 23 April).

Stratfor reported that there has been an “app#aektof progress in disarming the Maoist
rebels”. The UN mission which is overseeing thedsament process “cites the discrepancy
between the 35,000 combatants who have registeesaselves and the 3,000 to 4,000
weapons that have been surrendered so far” Thetraigo discusses the possibility that the
country may move from being a monarchy to a reguhind the instability that might ensue
as the various groups push for power (‘Nepal: Angriminister's move against the
monarchy’ 2007, Stratfor, 13 March).

The BBC News reported that Nepal is entering a deaypter in its history, but that it is still
unclear what form the new system will take, andehg the potential for further disunity
when the time approaches for the new electionsk{tvis Rabindra 2007, ‘Nepal’s attention
turns to the King’, BBC News, 1 April http://newbdco.uk/2/hi/south_asia/6515533.stm —
Accessed 5 April 2007).

BBC News further indicates that the Maoists havesed to participate in elections until the
other parties agreed to their political demandgarticular their demand that the monarchy
be abolished (Mishtra, Rabindra 2007, ‘Is Nepdésocracy in danger’, BBC News, 8
October, at http://news.bbc.co.uk/2/hi/south_afidBB689.stm— Accessed 6 December 2007;
BBC News, 2008, ‘Timeline: Nepal’, 29 March, at wmews.bbc.co.uk accessed on 31
March 2008).

The UNHCR has advised that security in Nepal hagawed since the 2006 ceasefire except
in the Tarai region where is has deteriorated @éhNations High Commissioner for
Refugees, 2007, ‘UNHCR’s position on the internagigorotection needs of asylum-seekers
from Nepal, July, at http://www.unhcr.org/cgi-
bin/texis/vtx/refworld/rwmain/opendocpdf.pdf?docitbaf032d2).

The Tribunal has considered information regardiveglteaty of Peace and Friendship
between India and Nepal, which allows citizensroé country to live in the other: The
Norwegian Refugee Council’s Internal Displacememnibring Centre, ‘Nepal: IDP return
still a trickle despite ceasefire — A profile obtmternal displacement situation’ 2006,
Internal Displacement Monitoring Centre website Gdiober, pp.86-88 http://www.internal-
displacement.org/8025708F004BE3B1/(httpInfoFileSB65949B9B0229C12572090038D
EES5/$file/Nepal+-October+2006.pdf — Accessed 1&1aan2007.

Advice was sought from the Department of Foreigfai#é and Trade (DFAT) regarding the
operation of th@reaty of Peace and Friendship and if the treaty has been incorporated into
India’s domestic law. DFAT has indicated that tleaty has not been incorporated into
domestic law: Department of Foreign Affairs anddeg&006, DFAT Report 554 - RRT
Information Request IND30728, 23 October.

Latest developmentsin Nepal
The US Department of State has provided the folgvaverview regarding the current

political situation in Nepal:

The interim government twice postponed electiomgie Constituent Assembly. The
November 2006 peace agreement between the them-Bewty alliance and the
Maoists ended the decade-long insurgency and dalidie Nepal Police (NP) and
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the Armed Police Force (APF) to enforce law andepatross the country.
Authorities re-established many police posts, babMts, or their subsidiary
organization, the Young Communist League (YCL)yvpreed some from being re-
established and subsequently forced others to.dMgmerous armed groups, largely
in the Terai region in the lowland area near thtéan border, formed and engaged in
attacks against civilians, government officialsmbers of particular ethnic groups,
each other, or against the Maoists. Lacking palit@cking, police were often
reluctant to intervene, particularly against theoidts or YCL members.

Members of the security forces committed some hunggts abuses during the year,
and the Maoists/YCL and members of other smalgroéthnically based armed
groups committed numerous grave human rights ahudéaoists frequently
employed arbitrary and unlawful use of lethal feroeluding torture and abduction.
Violence, extortion, and intimidation continueddtghout the year. Impunity for
human rights violators, threats against the mexdlaifrary arrest, and lengthy pre-
trial detention were serious problems. The goventrakso compromised the
independence of the judiciary, and society contimwediscriminate against persons
with disabilities and lower castes. Violence agamsmen and trafficking in persons,
mainly women and girls, continued (US Departmertafie, 2008, Country Reports
on human rights practices — 2007, ‘Nepal’, Intrddug 6 March, at www.state.com).

The Tribunal has considered recent reports regauttiie@ election which was just held. The
outcome and impact is unknown at this time.

FINDINGS AND REASONS

The applicant claims he is a citizen of Nepal Hemak that he was an active member of the
Maoists until he came to Australia He claims thhew he decided to leave the party he was
harassed and threatened. The applicant claim&éhidd Nepal because he no longer wished
to be associated with the Maoists and he fearachtheould be harmed by the Maoists if he
refused to co-operate with them. He claims thatMhaeists consider him a traitor. He claims
that members of his family continue to be harassetthe Maoists and that Maoists have
demonstrated an interest in finding him. The appliclaims that he does not support the
Maoists in Nepal and he is fearful that the Maomitsseek to harm him if he returns to
Nepal. The Tribunal accepts these claims.

The applicant claims that the Maoists consider aitraitor. He claims that the Maoists will
seek to harm or kill him for being a traitor. Thgpécant further claims that he does not
support the Maoists in Nepal and if he expressegdiitical opinion he will face life-
threatening harm by the Maoists, and in partictilair youth wing. The applicant claims that
he will not have access to meaningful protectiohgystate.

The Tribunal is satisfied that significant and piesi political developments have taken place
in Nepal since April 2006 when King Gyanendra restigparliament and ceded power to the
SPA. The Tribunal is satisfied by evidence fromeexal sources, summarised above, that the
civil war in Nepal has ended. The Tribunal findatttvith the signing of the peace and
disarmament agreements, and the involvement dithied Nations in supervising the
implementation of these agreements, human rightditons have improved for most

citizens of Nepal. The Tribunal is satisfied thaadists and the authorities in Nepal are no
longer commonly subjecting civilians to human rgyfiiolations as they did prior to the
ceasefire in April 2006. The Tribunal finds thatgeneral all sides have demonstrated a
willingness to end the hostilities in Nepal and Tm#unal is satisfied that there is sufficient
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evidence to support the view that security will thone to improve in the reasonably
foreseeable future.

However, despite positive developments in Nepalesthe end of the civil war, the Tribunal
finds that the Maoists continue to target oppongrasgicularly by utilising the YCL. The
Tribunal finds that persons such as the applicdmtt have expressed opposition to the
Maoists, and are still opposed to the Maoistsaaresk of harm by Maoists.

The Tribunal is satisfied that the political viotenis not widespread or common in Nepal.
Nevertheless, the Tribunal accepts the applicataisn that persons such as him, who have
expressed view against the Maoists, are stillsktaf harm in the current unstable political
environment. The Tribunal is mindful that the ségusituation may improve in the coming
months now that the elections have been held. Hewdlve Tribunal is not satisfied that the
applicant can currently, or in the reasonably feeable future, safely return to Nepal or
express his political views in Nepal.

The Tribunal considered information from exterralrgees, summarised above, regarding the
government’s ability to protect persons such asfsjicant. The Tribunal has formed the
view that the government has not been able to ptexrelence against persons targeted by
the Maoists despite the positive security develagmsince the ceasefire. The Tribunal
accepts the applicant’s claim that the governmannot provide him with a reasonable level
of protection in the foreseeable future.

The Tribunal considered whether the applicant esamdsharm by relocating internally within
Nepal. However, the Tribunal finds that the ampticcannot avoid the harm he anticipates in
Nepal by relocating within the country as his vieamsl reputation will attract the adverse
interest of Maoists wherever he lives.

The Tribunal has considered whether the applicantavoid persecution in Nepal by living
in India under the terms of tA@eaty of Peace and Friendship between India and Nepal. The
Tribunal is satisfied that the applicant has atrighenter and reside in India under the terms
of the treaty. Nevertheless, the Tribunal is ntisBad that this right is a legally enforceable
right. Accordingly, the Tribunal cannot be satidfibat the applicant can avoid persecution
in Nepal by living in India.

The Tribunal finds that the applicant is at riskitd-threatening harm in Nepal because he
has been, and will continue to be, identified aggmonent of the Maoists. The Tribunal
accepts the applicant’s claim that the authoritidsnot be able to protect him from the harm
he faces. Accordingly, the Tribunal finds that #pplicant has a well-founded fear of
persecution in Nepal for reasons of political opmi

CONCLUSIONS

The Tribunal is satisfied that the applicant issespn to whom Australia has protection
obligations under the Refugees Convention. Theeefue applicant satisfies the criterion set
out in s.36(2) for a protection visa.
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DECISION

The Tribunal remits the matter for reconsideratioth the direction that the applicant
satisfies s.36(2)(a) of the Migration Act, beingeason to whom Australia has protection
obligations under the Refugees Convention.

| certify that this decision contains no informatihich might identify the applican
or any relative or dependant of the applicant at ththe subject of a direction
pursuant to section 440 of tMigration Act 1958.

Sealing Officer's I.LD. PRDRSC




