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DECISION: The Tribunal remits the matter for reconsideratvith

the direction that the first named applicsatisfies
s.36(2)(a) of the Migration Act, being a merso whom
Australia has protection obligations under Refugees
Convention.
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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of decisions magea delegate of the Minister for
Immigration and Citizenship to refuse to grantdipelicants Protection (Class XA) visas
under s.65 of th#ligration Act 1958the Act).

The applicants, who claim to be citizens of Mongpéirrived in Australia and applied to the
Department of Immigration and Citizenship for Pobiten (Class XA) visas . The delegate
decided to refuse to grant the visas and notthedapplicants of the decision and their
review rights by letter

The delegate refused the visa application on teestihat the first named applicant is not a
person to whom Australia has protection obligationder the Refugees Convention.

The applicants applied to the Tribunal for revieithe delegate’s decisions.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that #ygplicants have made a valid application
for review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thasi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdiegtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 ConventiofafR® to the Status of Refugees as
amended by the 1967 Protocol Relating to the StftBefugees (together, the Refugees
Convention, or the Convention).

Section 36(2)(b) provides as an alternative cotethat the applicant is a non-citizen in
Australia who is the spouse or a dependant of acit@en (i) to whom Australia has
protection obligations under the Convention andwho holds a protection visa.

Further criteria for the grant of a Protection @l&A) visa are set out in Parts 785 and 866
of Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defingitticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
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outside the country of his former habitual residgng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition mumber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225/IIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR 1IMIMA v Respondents S152/20@804) 222
CLR 1 andApplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes of
the application of the Act and the regulations fmaeticular person.

There are four key elements to the Convention defim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&R¢1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Hamgeludes, for example, a threat to life or
liberty, significant physical harassment or illdteent, or significant economic hardship or
denial of access to basic services or denial chapto earn a livelihood, where such
hardship or denial threatens the applicant’s céypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be didesg@inst a person as an individual or as a
member of a group. The persecution must have agiadffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the partha&f persecutor.

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd persecution feared need nosbkely
attributable to a Convention reason. However, @ertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution ézhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for amtion reason must be a “well-founded”
fear. This adds an objective requirement to theireqent that an applicant must in fact hold
such a fear. A person has a “well-founded feaj@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odqrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acinaace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.
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In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Tribunal and Deparitis file relating to the applicants. The
Tribunal also has had regard to the material refeto in the delegate's decision, and other
material available to it from a range of sources.

In her Application for a Protection visa lodgedmihe Department, the first-named applicant
(hereaftethe applican) indicates that she left her country because skigei single mother of
her child and lesbian. She was born in Mongolia slmelleft her country because of her
sexuality and concerns about her child.

The applicant explained that she became interesinme sex relationships from early
adolescence and she started a relationship witbhnaam in Mongolia. The couple had a long
term relationship which was hidden from othersudahg relatives and colleagues. After
some time friends and relatives became suspiciodisheey would ask questions about the
applicant getting a boyfriend or when she was planto settle down. The applicant
pretended she was very busy with her career.

On one occasion the applicant was caught by a pextsloer work when kissing her

girlfriend. The person hated her after this. Thplieant did not wish to return to work
because her city did not have a large populatichsmmeone could easily become known for
bad reasons. The person told the applicant thabateel her and the applicant begged that he
not tell others that she was lesbian. The perstsaiand from that time the applicant began
to be isolated from her work. Colleagues would swsear words against her and send bad e-
mails. She felt under a great deal of pressurdtamas difficult to live in Mongolia.

The applicant travelled to a third country for afionths to try to find another way to live.
She returned to Mongolia because of her visa cammditand started a relationship with a man
in Mongolia. She claims that this was only to spgople saying that she was lesbian. She
continued her association with lesbians duringotiiéod of her heterosexual relationship.

The applicant became pregnant to her partner avellgeth. During her pregnancy her
partner heard a lot of things about her relatigmskith women. She was beaten by him over
and over again. He said that she used him to méadyand things were extremely hard for
her. . The applicant tried not to have contact \ith but he was physically strong and he
had sufficient money to do anything.

Her partner told her that he would take her ci#lde did not want her child taken from her
and she had to protect him.

The applicant feared harm should she return to MlmgShe explained that her partner had
made public claims about her and she believedetetybody thought he should have
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custody of their child. She explained that it wasdhto live safely as a lesbian in Mongolia
and that she would have to live without her repatatob, money or social life as everyone
now knew she was lesbian. The applicant’s partadrthreatened that he could do anything
to get rid of her and take their child

The applicant explained that she thought Mongobka an unsafe place for her and her child.
Her partner is a wealthy man and because Mongamaness developed country he could
pay bribes to those who may decide custody isSlesdid not want to lose her child and
wished to live safely in Australia.

The applicant did not think authorities of her ctsynwould protect her if she returned to
Mongolia because she was lesbian. She explainéghkavould be ignored and could not
rely upon authorities for protection. They may gner partner a fine but he would ignore it
and she would be ignored by authorities.

The delegate was not satisfied that the applicastavyperson owed protection obligations by
Australia and refused to grant her or her chilésis

The applicant, on seeking review of the decisigngyided to the Tribunal additional
evidence, being:

» atranslation of a document from Mongolia whiclered¢d to the case of her
and her partner. The document referred to the@pyls background and
past experiences as a lesbian in unflattering terafisrring to her sexual
deviancy and the fact that this saw her child sepdrfrom his father;

» aletter from the National Centre Against Violendgich refers to aid given to
the applicant during a certain period of time, unithg legal and psychological
services as the victim of domestic violence. Omeetithe applicant was
injured severely and she was housed for several idagmporary
accommodation;

» aletter from a particular Police station indicgtthe number of times the
applicant called the police to report violencevinich she suffered severe
injuries. Her partner was taken into custody inoadance with the rules of
administration in Mongolia on one occasion.

The applicant provided to the Tribunal a furthetstory declaration detailing her
experiences in Mongolia. This referred to the aggpit’'s past experiences. It referred to her
family finding out of her lesbian relationship asesault of a discovery by a family member.
She was then isolated from her family and thatqgrensdicated that he hated her. After
discovery at her workplace the applicant was igolah her job and ultimately forced to
leave her employment. She decided to leave Mongolibused her savings to travel to a
third country After this, her mother told the ajpplnt that she should seek a heterosexual
relationship and she took this decision. Afterhiréh of the applicant’s child her partner
became aware of her sexual orientation and wasategly violent toward her. The applicant
sought available assistance as indicated aboverasdme occasions the police would take
action and others they would dismiss her. They nnafigence to her sexual orientation after
this became known.
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On one occasion her partner indicated that he dalilder in a certain way and make this
look like suicide. A neighbour heard this and tloéige were called and spoke with the
applicant and her partner. The applicant had atiednip live separately from her partner,
however, he found where she was living and shetwiae more attacked by him. Her
partner referred to the fact that she is knownetéesbian and said that he hated her and
verbally abused her. He told the police she wdsidesand a whore and beat her more
severely after she had called police.

The applicant believed she would be killed or dnite suicide as a result of the harassment
and violence she had experienced from her fanolynér workmates, partner and had no
trust in the police or society generally in Mongdio protect her.

The applicant and her witness gave evidence aa@angebefore the Tribunal. The applicant
gave evidence consistent with the above aboutdmrgxperiences. She was consistent in
relation to the development of her relationshighveitwoman in Mongolia and the discovery
of this by a family member. The applicant refertedher difficulty finding employment in
Mongolia after leaving her first job. She explairibdt she had referred to later employment
in her Application for a Protection visa because lsad been told that she should show she
was employable and thought this would be beneftoighe application.

The applicant’s family had significantly pressurest in Mongolia to stop her sexual
behaviour and relationship with her first girlfreknA family member told her she would not
be accepted by the family if she continued andiinather told her to marry, which the
applicant did.

The applicant had travelled by herself to a thmdrdry and used her savings to do so. She
would have loved to seek protection there but aidkmow how to do so and did not know
that she would be protected there. She had tral#ikre to escape the hardship in Mongolia.

The applicant explained that her partner was reyigatiolent towards her after the birth of
their child. She explained that she did not inligigall the police but later did so. It was
correct that on one occasion her partner had be&mned for a period by police as stated in
the letter.

The applicant was aware of the operation of thegfbavilan, which is a gay and lesbian
rights group, in Mongolia. She did not contact gheup because she did not believe they
would be of any assistance to her. From informasio® had seen about Tavilan she thought
they would be more interested in the details ofre&tionship than in practical help to her.

The applicant’s witness gave evidence about hemlith the applicant in Mongolia and
knowledge of the applicant’s activities. The witeggave consistent evidence in respect of the
applicant’s relationship, the witness’s own contaith the applicant’s lesbian partner over
time. She became aware of the applicant’'s sexualigycertain year from a family member
in Mongolia. She was aware of difficulties the apght experienced in her employment and
the violence she had suffered at the hands ofxpagner.

Subsequent to the hearing the Tribunal soughtewripermission from the applicant to
contact the National Centre Against Violence toftaonthe genuiness of their document.
The applicant gave this permission. The Tribunadlenan attempt to confirm the genuiness
of the document with the author, however, no respda the Tribunal’'s enquiries was
forthcoming.
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In respect of other evidence regarding the circantsts for lesbians in Mongolia, the
available reports indicate a less restrictive appinoover time, however, that significant
social approbation still exist.

In 2005 the United Kingdom Home Office reporteditha

As reported by the International Gay and Lesbiaso8gtion, ILGA (World Legal

Survey: Legal provisions, 31 July 2000), thereravdaws covering homosexuality. As noted
by the same source, “Section 113 of Penal Coddlptioly ‘immoral gratification of sexual
desires’, can be used against homosexuals.”

6.63 As noted by the Canadian IRB in a report d&tBécember 2003, information on the
treatment of homosexuals in Mongolia is scarcan@ report by the IGLA the IRB report
stated:

“Mongolia has no sodomy laws per se, but lackssp®gcific human rights protection on the
basis of sexual orientation and does not recoganee-sex relationships [through] a
domestic partnership or civil union policy. Althdulylongolia’s queers fear rejection from
family and friends and some have reported gettihg fistfights with family, there are no
organized hate groups.”...

...6.65 According to an article published in Novemd@92 by Richard Smith, who served in
Mongolia as a volunteer with the US-peace Corps:

“In a country with a population of only 2.5 millipit is very difficult to get the terminal [sic]
mass of gay men and lesbians to organize a sirsptecetion, let alone a commercial and
retail industry to cater to their economic desireblongolian queers who immigrate to
Europe or North America are not so much escapingggeation by the state or hate groups as
they are seeking a place where they can expertaeaesexuality, free from the expectation
that they will have a heterosexual family and KiggK Home Office 2005Country of

Origin Information Report Mongolia, October).

44. The situation can result in significant and peesistacts of violence as detailed in the

comments of Robyn Garner, an Australian journdiligstg and working in Mongolia, dated
25 August 2006:

Having had much first-hand experience of the realitlife for the homosexuals of
Mongolia, and being part of the community, | woliké to add my views on the
often dire and violent situation facing this coyigresbians and gays in tandem with
the assessment my partner and Mongolian gay dctimeraa Nyamdorj has been
asked to provide through the Mongolian Lesbianrdmfation and Community Centre
(MILC).

Mongolia is a country with deeply entrenched soara institutional intolerance of
homosexuals; intolerance that manifests itselfarying forms, from ostracism and
harassment to violence and, in extreme cases, muiddeause of the
institutionalisation of the intolerance and disdriation (all levels of government,
police, the legal and health sectors and the medlid)he reality that there is very
little, if any, likelihood of legal recourse, viots in the main do not report incidences
of discrimination or violence for the very real fed further harassment,
predominantly from the police. Hence there is maghin the way of comprehensive
documented evidence to support the negative exmerseof Mongolia’'s LGBT
community, and thus most evidence is anecdotdblddo other lesbians and gays
and as reported to organisations like the MILC.

I have travelled widely in Mongolia, and it has bary experience that there are very
few lesbians and gays who have escaped harassnteniodence when their sexual
orientation has become known. The violence mosnhatbmes from family members.
Indeed, | have witnessed the immediate resultsefsuch familial assault in which



the victim in question was savagely beaten withub by an uncle, an attack solely
based on sexual orientation. The victim was forteiemough to be able to escape,
but with serious injuries that required hospitaatment. The reason behind the
assault could not be disclosed to medical autlestitior could the assault itself be
reported to police for fear of further violence €Titetributive violence of the police is
similarly supported by anecdotal evidence andvsrg real fear for lesbians and
gays. Such beatings are by no means isolated msidend equally affect lesbians
and gays in both urban and rural areas.

There is no anecdotal evidence to suggest thas$ment is based on geographical
location. On the contrary, it affects people thioaugt the country. In the smaller
towns and villages of Mongolia, lesbians and gag@tain a very low profile and try
to keep their sexual orientation hidden. Overar¢his much misunderstanding and
outright ignorance about homosexuality throughoonlyblia, but more so in the
country’s rural areas. This nationwide ignorancedmpetuated by the media, which
helps to reinforce discrimination. What little neasverage is given to the issue is
predominantly sensational, highly prejudicial aaddd with derogatory and
inflammatory language. This negative and ultimatelymful rhetoric is also used by
politicians at all levels of government. In essenagat this does is create a climate of
hatred, fear and mistrust against lesbians and@aygive justification to acts of
violence and harassment on the part of individaatsthe police. There are very
serious and potentially life-threatening problemsthe homosexuals of Mongolia
and a demonstrated and justified need for the igiof asylum to those who have
been genuinely persecuted.

45. There have been incidents of violence, for exartiplee noted by the Research Directorate
of the Canadian Immigration and Refugee Board akert from the Tavilan website during

2000:

The Tavilan organisation was established in ABBA. At that time, gays and lesbians
mainly lived secluded lives, were not visible aheyt had to hide. We asked for official
recognition of Tavilan by the Mongolian authoriti@gich was granted. Tavilan is now an
official lesbian and gay organisation with a snadice in Ulaanbaatar.

Our first attempt to reach out to the public wassuzcessful. A first newspaper article with
the involvement of a colleague was a distressimgeance as the article was quite
sensational and elicited a negative response.

Earlier, in December 1998, there had been a natemaurder case. A gay man was stabbed
53 times and died. At dint time, police starteddond up people for questioning and
interrogation during 48 hours. Strangely, all gagested were mainly asked for information
about their gay contacts.

One member had come out earlier in 1997 and pofiaeers often asked for him. At last,
they found him in a hotel where he was having arless meeting and in February 1999 he in
his turn was imprisoned for 48 hours. Again, poticdy wanted to know what contacts he
had. After that, there was no serious police hanass

At the moment, Tavilan involves approximately 1&®@ple. It started with friends contacting
other friends, but we now rent a room in Ulaanbaatach serves as office and switchboard
and in June 1999 we organised courses for safaraerg gay men.

We also want-to reach out more to lesbians, butiadeng this difficult Consequently this
first safe sex course was attended by approx Zbpsrand lasted for 3 days. In addition,
since May 1999 Tavilan organises basket ball gaduesg weekends. The aim is mainly
empowerment and networking, but we realise thatlarét have enough experience for
education, lobby, funding and building a more aslprofessional organisation.

We are noticing that slowly people are startingpen up and to feel more comfortable - but
this is a lengthy process. We are aware, that@alid have files on gays and lesbians, but
the Mongolian constitution does not penalise lasbiagay sexuality.



A recent newspaper article published in June 1989 quite positive and honest. There was a
huge response from people asking the newspaperasgnipr more information - but also a
negative response from people who did not wanety hbout homosexuality at all.

At the moment, we are opting for a very quiet aratiarate approach. We are concentrating
on reaching out, building networks and finding far@hd know-how abroad in order to make
Tavilan flourish.

46. The current situation for Tavlian does appear thdate that it has reduced numbers involved
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and its primary presence is through the websiteintains.

The most recent report of the United States Departrof State in respect of human rights in
Mongolia (March 2008) notes that:

Homosexuality is not specifically proscribed by ldtowever, Amnesty International
and the International Lesbian and Gay Associatiditized a section of the penal
code that refers to "immoral gratification of sexdesires," arguing that it could be
used against homosexuals. Homosexuals reportedsmageat by police, but remained
divided over the overall level of societal discm@fion.

There was no official discrimination against thestéh HIVV/AIDS; however, some
societal discrimination existed.

While homosexuality has not been illegal in Mongdbr some time, in 2006 Anaraa
Nyamdorj Olhonuud in his paper entitlede Denied : LGBT Human Rights in the Context of
Mongolia’s Democratisation & Developmengave his views at the Outgames International
LGBT Human Rights Conference in July 2006 in Moalkr€anada:

Mongolia (as in the Government) does not officialgognise the existence of LGBT people
on its territory — there is an overwhelming silenegarding LGBT, not once the words
‘homosexual’, ‘lesbian’, ‘gay’, ‘transgendered’ ‘tianssexual’ appear in any official
legislations or legal instruments. The very omissd6LGBT from the newly promulgated
Mongolian Constitution of 1992 must point to thenratizen of the LGBT; or perhaps, the
omission points to the secondary status of the L@BTitizens, however, strong evidence
points to the first explanation, rather than theosel. Whichever the case it is, the
heteronormativity is institutionalised in both salas well as legal spheres through the State’s
silence, disregarding desperate indications such as

* High rate of hate-inspired crimes against LGBT peop

* Suicides/attempted suicides, chronic depressiomgrhGBT;

* Legal and social invisibility and subsequent maatigation;

* Denial of the fundamental human right to sexuatmation;

* Endemic non-recognition and delegitimation of LGE&ntities;

* Non-citizen/secondary citizen status of LGBT pepple

» Secondary victimisation by various state agencies;

* Lack of understanding of same-sex domestic violesalsequent silence around LGBT
domestic violence in the LGBT community itself aslhvas the civil society organisations
working on domestic violence.

And it even enabled the State to lead unethicaligmatant rhetoric of ‘gays as a threat to the
national security’ since the early 2004 with thcase of HIV+ person identification.

The fact that the State is leading the rhetorithefnational security being compromised by
the sexuality minority raises grave concerns raggrthe human rights issues not only
pertaining to the LGBT people in Mongolia, but atpeesently silent social minority such as
sex-workers
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FINDINGS AND REASONS

The Tribunal accepts that the applicant and hdd ene nationals of Mongolia and no other
country. They travelled to Australia using passpsued by that country and the applicant
and her witness have presented a consistent acobtiir circumstance such that the
Tribunal is satisfied that both were born therelasned.

Considering the basis of the applicant’s claimealperson to who Australia has protection
obligations, there is some reason for concern daggmwhether the applicant falls within the
required definition. She was not truthful in redpefcthe application form by her own
admission and her travel to a third country inglast and return to Mongolia would tend to
undermine her claimed fear of return.

There was an initial concern regarding the docuatemnt provided by the applicant from the
National Centre Against Violence. The Tribunal hasbeen able to independently verify
that document, however, has confirmed that it stdte correct address and that the signatory
is an office holder in the organisation. The appiits evident and responsive willingness to
have the documentation checked tends also to suthygoconclusion that the document is
genuine and the Tribunal is satisfied of this.

Considering the evidence overall the Tribunal ishefview that the applicant has presented a
credible and consistent account of her past expegie which has been supported by
independent evidence which is accepted by the mabd his was also supported by the
applicant’s witness who was able to give a plaesibbherent and independently consistent
account of the applicant’s past experiences anditaes.

The Tribunal accepts that from a young age theiegm found she was lesbian in her sexual
orientation and has in the past pursued lesbiatioakhips. The Tribunal accepts, on the
basis of the evidence of the applicant and heresgnthat this led to considerable pressure
from her family and some rejection of her and diffties in the workplace which has been
claimed.

In this context, in the Tribunal’s view, it is niotplausible that a person in the applicant’s
position then, as a young, single woman, woulddiraway from Mongolia for a short period
to escape the stress and to make decisions congérer life. The information from the
United Kingdom Home Office from 2005 supports tiewthat this may be a reason for
travel by lesbians from Mongolia. The applicangturn to Mongolia, at that time, however
is reasonable given that she was yet to experigigodicant personal physical harm as a
result of her sexuality. Her problems at that toeatred on workplace harassment and
personal rejection by her family which she may oeably have felt could be resolved.

The subsequent decision to commence a heterosetatbnship, partly prompted by her
mother’s insistence, could also be seen to underimen claim. However, it is the view of the
Tribunal that taking account of all the circumstamaffecting the applicant, this was a
reaction to the situation she found herself ifs hot unknown that women and men who are
lesbian and gay have been within heterosexualogkttips at some time. This confusion in
the applicant’s relationships would, in the Triblmaiew, be even more likely in a country
where societal limitations on homosexuality wereager than in Australia.

The Tribunal accepts then, that while the applitest entered a heterosexual relationship,
and this resulted in the birth of a child, the agpit has at all relevant times seen herself as
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lesbian. The actions she took were, in the Tridanaéw, prompted by the negative social
implications of homosexuality in Mongolia and amangmbers of her family.

In the context of the applicant’s heterosexualti@hship, the Tribunal accepts that she has
suffered serious harm, being violence directeceabler time by her partner. It is also clear,
however, that the police have, at least on onestacaesponded to that violence, with her
partner being detained for a period. The applib@nself, has also made use of available
resources for women who are the victims of violence

It is the case, however, that in this matter tludevice directed at the applicant by her partner
is, essentially and significantly, based on the flaat she is lesbian. Her evidence, which is
accepted by the Tribunal that it is the fact the s lesbian which has prompted his violence,
that he makes reference to this on occasion whgregating violence and that he has told
the police about her sexuality. In the Tribunaiew then, this matter extends beyond a
matter of violence between domestic partners, waeemay say that there is no Convention
reason for the violence being directed at the parin this case, it is evident that the
applicant’s sexuality is an integral part of thagen that her partner directs violence towards
her, apparently because he feels that she hadireed have a child and it reflects on his
reputation to have had a relationship with a persmm identified generally as lesbian.

The Tribunal is of the view that harm would be diesl at the applicant because she is
lesbian. The Tribunal is also satisfied that lesbiorm a particular social group within
Mongolian society. The commencement of the groupldia, the expression of a common
sexual orientation and experience of relationshipsthe indicia that such group exists within
Mongolian society, notwithstanding there may bécadf and societal attempts to deny this.

The protection offered by the Mongolian authoritieshe applicant have been limited over
time. While they have on occasion intervened tdgmicthe applicant and on one occasion
have detained her former partner for a substapéiabd, in the Tribunal’'s view, the
protection offered to the applicant cannot be aergid adequate and effective to an
international standard in respect of the applicasituation The Tribunal accepts that most
recently the applicant has herself been subjeettbal abuse by police involved in the
reporting of violence against her. As her sexuergation has become more widely known
the Tribunal accepts that this has seen the pbkamore reluctant to assist her and make
threats against her which could further the harneshes experienced. This is consistent with
the independent country information which indicates entrenched hostility to lesbians is
evident in institutions in Mongolia, and that thaipe continue to keep files in respect of a
person’s known sexual orientation. The applicanséléhas expressed an unwillingness to
seek the protection of police because of her peatrhent by them and this is consistent with
the experiences of Ms Garner who reports a lagkpdrting of violence for fear of further
harassment from police themselves.

It must also be considered whether the applicanidvibe able to obtain protection from

harm by relocating to another area of Mongolia. Thibunal accepts that the applicant’s
former partner has attempted to find the applicatite past after she had tried to separate
from him and that he would likely do so on retusrMongolia. This could particularly be

said to be the case where, as here, the partiesehelvild with whom the former partner is
interested in having a continuing relationship. Thance of the applicant being located must
be said to be one which is real, given that sleesimgle mother of a young child, with limited
family support and financial resources. Her foripartner is wealthy, with a reasonable
capacity to search for the applicant should shemet
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It is also true that the general country informatio respect of lesbians in Mongolia indicates
that there is considerable social discriminatiod harassment directed at homosexuals,
which on occasion can be expressed as violencéhandppears to be evident throughout the
country. While there has been efforts by policdeal with the applicant’s former partner,

the Tribunal accepts the applicant’s evidencetthiathas also led to abuse of herself by
police once her sexuality has become known. Heergéexperience of social isolation from
her relatives, demands made by them of her, diffe=iin finding and securing employment
and unkind references to her sexuality being comarerall consistent with the independent
information about how lesbians and gay men ardéddeia Mongolia.

Considered in context then, there is a strong pdsgithat on return the applicant would

find herself not able to access whatever protedi@vailable to her in Mongolia. It is likely
on return that her family would continue to offerdylimited support if she continued in
lesbian relationships and that this may, over tim@act on the interest of police in assisting
her should she require there protection. Thesersotoupled with the continued threat of
direct physical violence from her former partnegd the Tribunal to the conclusion that
there is a real chance that the applicant woulféspkrsecution on return to Mongolia in the
terms contemplated by the Refugees Convention &1dRsf the Act. The Tribunal is
satisfied that the harms involved would be seriaus would systematically be directed
towards the applicant.

While there have been some developments in reeams yegarding the treatment of lesbians
and gay men in Mongolia, in the Tribunal’s view thedance of the available country
information still supports a conclusion that thare serious social difficulties encountered by
lesbians and that in this case there is a realcehtirat this could see the applicant come to
serious harm, which is systematic and discriminator

The Tribunal finds that there is a real chancéefdpplicant experiencing serious physical
harm for reasons of her membership of the particdaial group of lesbians in Mongolia.

For these reasons the Tribunal is satisfied treafitt named applicant is a person to whom
Australia has protection obligations under the ge&s Convention. Therefore the first
named applicant satisfies the criterion set ost&6(2)(a) for a protection visa and will be
entitled to such a visa, provided she satisfiese¢hgaining criteria.
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DECISION

The Tribunal remits the matter for reconsideratioth the direction that the first named
applicant satisfies s.36(2)(a) of the Migration Aming a person to whom Australia has
protection obligations under the Refugees Convantio

| certify that this decision contains no inforneetiwhich might identify the applicaf
or any relative or dependant of the applicant at ththe subject of a direction
pursuant to section 440 of tMigration Act 1958.

Sealing Officer’'s I.D. prrt42




