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THE COURT ORDERS THAT:

1. The appeal be dismissed.

2. The appellants pay the first respondent’s costs.

Note: Settlement and entry of orders is dealt wit®rder 36 of the Federal Court Rules.
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REASONS FOR JUDGMENT

The appellants who are identified for the purpasethese proceedings as ‘SZLAN’
and ‘SZLAO’ are husband and wife. SZLAN was bonnkiathmandu, Nepal on 8 April
1962 and SZLAO was born in Kathmandu, Nepal on 8lA®65. They have two children,

a daughter born on 9 May 1988 and a son born oabbulary 1993. According to a letter
from the appellants’ migration agent dated 4 ARAD7 the children are in boarding school,
so it would seem, in Nepal, living in the schodfiestel. The first appellant obtained a
Nepalese passport on 5 April 2005 and the secopéllapt obtained a Nepalese passport on
23 June 2006.

The first appellant has had two Australian tempptausiness visas. The first was
issued to him on 7 June 2005. On 8 August 200®ritered Australia travelling on his

Nepalese passport and his first Australian visa.departed Australia on 4 September 2005.



-2-

In a letter dated 4 April 2007 the appellants’ ratgpn agent asserted that the first
appellant was a prominent business person in Nepalwas a wholesaler of various foreign
food and beverage products which he supplied to 208 retail outlets. One such product
which he supplied as a wholesaler was fruit juide.seems clear that the first appellant
obtained supplies of fruit juice from time to tifrem P&N Beverages Australia Pty Limited
of Condell Park in Sydney. The first appellantirdd that one cargo of fruit juice
(elsewhere referred to as two consignments, beitsgd and 9) supplied by P&N Beverages
Australia Pty Limited was contaminated. A lettédemand appears to have been written by
Newman & Associates, Solicitors, of Sydney to P&BvBrages Pty Ltd on behalf of the first
appellant as the managing director of a Nepalesting company on 16 April 2006 (sic).
The letter of demand included:

‘I am instructed that a cargo of juice manufactureg your company was

contaminated with what appears to be rubbish, neywsp and whatnot

causing irredeemable damage to [the] company’s good name and
goodwill.’

The company was a wholesaler in the highly volatil@rket that is Nepal.
The business is now ruined, and compounding tHematy they have been
targeted by Maoists for distributing poisoned jumed have had to flee the
country and seek refuge here.

It was claimed that the first appellant had beeatractor of the Nepalese trading company
from January 1980 to August 2006.

On 26 August 2006 the first appellant obtained $esond temporary Australian
business visa and on the same day the second apedo obtained an Australian temporary

business visa.

The appellants left Nepal on 18 November 2006 amd/ed in Australia on 19
November 2006. On about 29 November 2006 thedpgellant lodged an application for a
Protection (Class XA) visa which included the setappellant, as a member of the family
unit, in the relevant visa application althoughatam to refugee status was made in respect

of the second appellant.

On 22 January 2007 a delegate of the Ministerdaecithat the application for

protection visas for the appellants should be exfus



10

11

-3-

On 14 February 2007 the appellants lodged an egimih for review with the
Refugee Review Tribunal (‘the Tribunal). On 5 Mar2007 the Tribunal wrote to the
appellants’ migration agent indicating that theblinal had considered the material before it
but was unable to make a decision favourable toaphpellants on that information alone.
Accordingly the Tribunal invited the appellants dppear before the Tribunal to give oral
evidence and present arguments on 4 April 2007e dppellants attended the Tribunal

hearing so appointed with their registered migraagent.

On 4 April 2007 the appellants’ migration agentoter a letter to the Tribunal
providing a ‘Short Submission’ on the appellantshalf. On 28 May 2007 the appellants’

migration agent submitted a further letter to thddnal on their behalf.

On 31 May 2007 the Tribunal decided to affirm tthecision of the Minister’s
delegate not to grant the appellants Protectioag€XA) visas. That decision was handed
down on 12 June 2007.

On 5 July 2007 the appellants filed an Applicatiorthe Federal Magistrates Court
seeking constitutional writ relief in respect oetbecision of the Tribunal. On 24 October
2007 they filed an Amended Application in the Fadldiagistrates Court which came before
the Court constituted by Federal Magistrate Emmet? February and 3 March 2008. On 7
March 2008 her Honour ordered that the proceedeaigrb the Court commenced by way of
Application filed 5 July 2007 be dismissed and ttegt applicant (sic) pay the costs of the
first respondent fixed in the amount of $5,000.00.

The grounds specified in the Amended Applicaticarenas follows:

‘1. That the RRT applied the wrong test for detaeing whether the
applicant’s(sic) had a legally enforceable right to enter and reside
India for the purposes of s36(3) of the Act;

2. That the decision of the second respondent wtected by
jurisdictional error:

(a) the Second Respondent failed to completeritdjational task
Particulars

(i) When it assessed whether the applicants faceglachance of persecution
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in Nepal the RRT failed to assess whether the egué would face
persecution from the Maoists as part of the Nemal@svernment. Further,
the RRT made a factual finding that the complioftthe Maoists would make
it unlikely that the applicants would receive arftial or that the penalty
would be proportionate to the crime. This findimgs not addressed when the
RRT assessed the chance of the applicants beirgpqéed as part of a
particular social group when they returned to Nepal

(ii) In the alternative to ground 1, The RRT did meake any finding, when
considering whether s36(3) of the Act applied, @asvhether the applicants
had taken reasonable steps to avail themselves rggha to enter into and
reside in India.’

12 On 26 March 2008 the appellants filed a Notic&ppeal in this Court by which they
appealed from the whole of the judgment of Fedbfagistrate Emmett given on 7 March

2008. The grounds of appeal were as follows:

‘1. Her Honour erred in finding that the RRT’s ctusions:

a. that the appellants would be afforded effectitzge protection
if they returned to Nepal, and

b. that they had a right to enter and reside inidndior the
purposes of s 36(3) of the Migration Act 1958

were not made by the RRT in the event that it wasgvto conclude
that there was no Convention nexus for the pergacthey feared.

2. Her Honour erred in not concluding that the RRad failed to
complete the exercise of its jurisdiction becatd$ailed to address the
appellants’ particular circumstances when it fouthdt they would be
afforded effective state protection if they returne Nepal.

3. Her Honour erred in not concluding that the RRAd failed to make
any finding, when considering whether s 36(3) aggplias to whether
the appellants had taken reasonable steps to ahainselves of a
right to enter into and reside in India.

4. Her Honour erred in not concluding that the RRad failed to apply
the right test in determining whether the appekahtd a right to
enter India, when considering whether s36(3) ofAbkeapplied.’

On 26 May 2008 leave was granted to the appeltarfite an Amended Notice of Appeal in
the form of a draft Notice of Appeal which was pwodd to the Court at that time. The
Amended Notice of Appeal incorporated an additiggralind 1A as follows:



-5-

‘1A. Her Honour erred in not concluding that th&Rhad failed to complete
the exercise of its jurisdiction because it failedmake a determination of
whether the appellants had a well founded fear @kgcution by reason of
their membership of a particular social group conged by wealthy Nepalis.’

13 On 21 May 2008 the first respondent filed a Notd¢eContention in which it was
contended that the decision of the learned Fedéagistrate should be affirmed on a ground
other than that relied upon by the learned Feddiajistrate. The Notice of Contention
included the following grounds:

‘The further grounds upon which the decision of @wurt below should be
affirmed are that:

1. The Tribunal found that the appellgstc) would be afforded effective
State protection by the Nepalese authorities ifrdterned to Nepal,

and

2. The Tribunal found that the appellafsic) had a right to enter and
reside in another country, namely India, pursuamtst36(3) of the

Act.’

It was conceded by counsel for the appellantsgh@aind of appeal 2 called for consideration
of the issues raised in paragraph 1 of the NotfcBamtention and that grounds of appeal 3

and 4 called for consideration of the issues railsgiragraph 2 of the Notice of Contention.

14 In a statutory declaration made 29 December 20@&chwformed part of the
appellants’ application for Protection (Class XAg9as the first appellant stated that he had to
flee Nepal because he could not face his credsiodsa Maoist trade union was threatening to
seize all his properties and take physical actio$e also said that the reason for his
application for a protection visa was that:

‘... | did not have protection of the law in NepaldaMaoists “an illegal
element” was able to seize my receiv@dilehrough its network of trade

unions and the Law of the country was unable tp Ine¢ therefore | did not
have the option to live there. ...’

15 The appellants’ migration agent’s letter to thétinal of 4 April 2007 said amongst

other things:

‘They [referring to the appellantgjontacted the company P&N Beverage in
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Australia. P&N Said that they will refund the mgne The applicant
[referring to the first appellantyith the hope of getting the money and with
the hope of settling disputes with the maoist clime to settle this juice
matter.

Once they arrive in Australia they contacted theeduCompany and the juice
company told them to accept few thousand dollagsglthergsic) 10) and go.

They came here with the hope of getting their maeéynded, and upon

return they could pay the maoists and retailersvadl, and also settle some of
the debts of them arisen from the disputed busieeggonment. When they
were told that they will get less than 10000.00/thecame instant refugees,
unable to return home and unable to settle thesihess affairs and unable to
silence the Maoists.

They could not return home because of the feah@Maoists. The Maoists
will not let him go easily without getting their mey and they will not instruct
the retailers to pay money to the applicant untégsapplicant pays huge sum
of money to the Maoists therefore, without monewats not safe for the
applicant to return specially when there was adettelivered to the applicant
in the form of decision of the maoist trade unideter stating that they will
punish the applicant physically.

They have been paying money to the maoist sinceMibasts started
collecting the donation. The applicant had keptoldes happy and had been
paying in the past 10 years but in this instanee Maoists asked the amount
of money that the applicant and his family could pay and was not within
their reach to pay the maoist.

He (sic) applicant is not a politician and does not have association with a
political party. The applicant is a simple andaght forward and honest
business person.’

The first appellant told the Tribunal member tha¢ tMaoists wanted 15 lakhs from him
($30,000).

The ‘maoist trade union’s letter’ referred to imetmigration agent’'s letter to the
Tribunal of 4 April 2007 would appear to have beetetter dated 27 August 2006 on the
letterhead of the ‘Central Committee’ of ‘Unitedafle & Traders Organization Nepal’
addressed to ‘To Whom It May Concern’. That leteferred to complaints in relation to the
supply of contaminated beverages imported from H#&Nerages in Australia. The letter

included:

‘... when investigated it was found to be true. Gated Trade & Traders
Organization Nepal Central Committee has decided penalise this
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businessmarireferring to the first appellant] Retailers also have been
notified that all the amount they owe [the first appellantlare now to be
submitted to United Trade & Traders Organizatidde has been informed of
the consequent punishment. After receiving thisrl& he leaves the country
they will confiscate all the remaining properties.’

The form of letter as translated would suggest #maaddress was provided upon it
which clearly identified the first appellant’s ttag company operated from Kathmandu, as

the provider of the contaminated juice.

In the later letter sent by the appellants’ migiratagent to the Tribunal on 28 May
2007 it was stated:

‘The applicant(sic) will not be able to relocate to India because héeves
that he will not be able to exercise his rights diimerties, privileges as
Citizens in India and he has not lived in India dra$ no proficiency in any of
the Indian languages. In addition the applicardrgefor the safety of the 2
Children that he has if he locates to India. Irddn the applicant will find
difficulties in employments and the business enwment of India is not
known to him to be able to do any business thefe. ...

Country Information, to which the Tribunal refedrendicated that in April 2005 the
total population of Nepal had been estimated atiélon, with an additional 10 million
Nepalis living in India. A December 2006 estimaitgygested that around 12 million Nepalis
were residing in various Indian States and an exafieptember 2006 report referred to
official records showing a million Nepalis workignd living in India but a suggestion that

the real figure was over 3 million.

In his statutory declaration of 29 December 20@6first appellant had said:

‘Shop keeper complained to the Maoists that | weesating people by the way
of supplying rubbish juice to the people and Madiatle union decided to

take action to me. They told the entire my buy@stop the entire payment of
juice or non juice goods and they collected thenpayt, in addition | was

informed that the district committee has also deditb take physical action
against me.

Millions of rupees were blocked by the Maoists Whicas my receivable
payments, and due to this action | have been albvarstrupted.”’
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21 Decisions upon the grant or refusal of protectimas are made, in the first instance,
by the Minister, his or her powers normally beixgreised by one or other of the Minister’s
delegates for the purposes of s 65 ofihgration Act 1958 Cth) (‘the Act’).

22 Section 65 of the Act relevantly provides:
‘65(1) After considering a valid application fornasa, the Minister:

(@) if satisfied that:

(i) the other criteria for it prescribed by thiscAor the
regulations have been satisfied; ...

is to grant the visa; or

(b) if not so satisfied, is to refuse to grant tsa.’

23 A decision to refuse to grant a visa is a RRTewemble decision within the meaning
of the Act (see s411(1)(c)). Section 412 makewipion for applications for review of
RRT-reviewable decisions. Under s 415(1) of theé the Tribunal may, for the purposes of
the review of an RRT-reviewable decision, exerelBahe powers and discretions that are

conferred by the Act on the person who made thesidec

24 Section 420 of the Act provided for the procesemby the Tribunal would exercise
its powers, as follows:
‘420(1) The Tribunal, in carrying out its functionsmder this Act, is to
pursue the objective of providing a mechanism uviesg that is
fair, just, economical, informal and quick.

(2) The Tribunal, in reviewing a decision:

(@) is not bound by technicalities, legal forms mies of
evidence; and

(b) must act according to substantial justice ahd tnerits of
the case.’
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The purpose of a provision such as s 420(2) wpkaewed by Gummow and Heydon
JJ, with whose reasons Gleeson CJ agreeReiRUDDOCK (in his capacity as Minister for
Immigration and Multicultural Affairs; Ex parte appant S154/200Z2003) 201 ALR 437
(‘Ruddock’) at [56] as follows:

‘56 ... The purpose of a provision such as s 42@&(8) free bodies such as
the tribunal from certain constraints otherwise &pable in courts of law

which the legislature regards as inappropriate. rtfer, ... administrative

decision-making is of a different nature from dexis to be made on civil
litigation conducted under common law procedur@here, the court has to
decide where, on the balance of probabilities, tiheth lies as between the
evidence the parties to the litigation have consdeit in their respective

interests to adduce at trial.’

The relevant criterion for the grant of a proteetvisa to which s 65(1)(a)(ii) refers is

to be found in s 36(2) of the Act, which relevanflyr present purposes, provides as follows:

‘36(2) A criterion for a protection visa is thatdtapplicant for the visa is:

(@) a non-citizen in Australia to whom the Ministier satisfied
Australia has protection obligations under the Rjefes
Convention as amended by the Refugees Protocol; or

(b) a non-citizen in Australia who is the spousef.a non-citizen
who:

0] is mentioned in paragraph (a); and
(i) holds a protection visa.’

The Refugees Convention means the Conventionnglabi the Status of Refugees done at
Geneva on 28 July 1951 and the Refugees Protocahsne Protocol relating to the Status
of Refugees done at New York on 31 January 196@&reé&fter | will refer to the Refugees

Convention as amended by the Refugees Protocth@fonvention’.

Plainly, satisfaction under s 65(1) is not to berassed by deciding where the truth
lies on the balance of probabilities. Whilst casesh asMinister for Immigration and
Multicultural Affairs v Rajalingam(1999) 93 FCR 220 (‘Rajalingham’) refer to the fitiv
standard of proof’ being not irrelevant to the mee of fact-finding by the Refugee Review
Tribunal and cases such ldalala v Minister for Immigration and Multiculturahffairs 114

FCR 212 (‘Kalala’) refer to the Tribunal being aj@d to consider matters on ‘a standard less
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than the balance of probabilities’ (see at [25])loubt the utility of addressing matters on
which the Tribunal has to be ‘satisfied’ by a stamiwhich is related to the standard of proof

required in adversarial civil litigation.

As has been said many times, proceedings in timufal are not adversarial, but
rather, inquisitorial. The Tribunal is not in tpesition of a contradictor of the case being
advanced by an applicant. The Tribunal member wctntly the relevant inquiry is not an
adversarial cross-examiner, but an inquisitor @uaigo be fair (see per Gummow and

Heydon JJ irRuddoclat [57]).

The Tribunal conducting an inquisitorial hearingnst obliged to prompt and stimulate an
elaboration which an applicant chooses not to eknbar It is for an applicant to advance
whatever evidence or argument he or she may widdvance before the Tribunal and for
the Tribunal to decide whether the relevant claas heen made out (see per Gummow and
Heydon JJ irRuddoclat [57]-[58]).

In NAGV and NAGW of 2002 v Minister for Immigrationdaklulticultural and
Indigenous Affairg2005) 222 CLR 161 (‘NAGV’) the High Court consiéers 36(2) of the
Act in the form in which it existed prior to thegsage of th&order Protection Legislation
Amendment Act 1999Cth). Relevantly, for present purposes, Glee§ahh McHugh,
Gummow, Hayne, Callinan and Heydon JJ said at [33]-

‘31 ... a perusal of the Convention shows that, Atapart, there is a
range of requirements imposed upon Contracting eStawith respect to
refugees some of which can fairly be characteriszsl “protection
obligations”. Free access to courts of law (Art(1), temporary admission
to refugee seamen (Art 11), and the measure dfioels freedom provided by
Art 4 are examples.

32 ... Section 36(2) does not use the term “refugd®it the “protection

obligations under [the Convention]” of which it doespeak are best
understood as a general expression of the preaepthich the Convention
gives effect. The Convention provides for ConingctStates to offer
“surrogate protection” in the place of that of thmuntry of nationality of
which, in terms of Art 1A(2), the applicant is utiwg to avail himself. That
directs attention to Art 1 and to the definitiontleé term “refugee”.

33 Such a construction of s 36(2) is consistertt Wie legislative history
of the Act. This indicates that the terms in whicB6 is expressed were
adopted to do no more than present a criterion ttinet applicant for the
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protection visa had the status of a refugee bec#useperson answered the
definition of “refugee” spelt out in Art 1 of theo@vention.’

(Footnotes omitted)

Article 33(1) of the Convention, to which refereneas made iNAGV, provides:

1. No Contracting State shall expel or return (foeler”) a refugee in
any manner whatsoever to the frontiers of terrgsrivhere his life or
freedom would be threatened on account of his raedigion,
nationality, membership of a particular social gpowor political
opinion.’

The question of who answers the description ak&ugee’ is relevantly determined
by Article 1of the Convention which relevantly prdes:

‘A. For the purposes of the present Convention,ténm “refugee” shall
apply to any person who:

(2) ... owing to well-founded fear of being perseduts reasons
of race, religion, nationality, membership of a peular social
group or political opinion, is outside the countyf his
nationality and is unable or, owing to such fearunwilling to
avail himself of the protection of that country; who, not
having a nationality and being outside the coumtiyis former
habitual residence ... is unable or, owing to suchr,fas
unwilling to return to it.’

The definition of ‘refugee’ is couched in the mestense and the text indicates that
the position of the putative refugee is to be ob@®d on the footing that that person is
outsidethe country of nationality. The reference then enadthe text to ‘protection’ is to
‘external protection’ by the country of nationalifpr example by the provision of diplomatic
or consular protection, and not to the provisiorimtiernal protection’ provided inside the
country of nationality from which the refugee hapdrted (per McHugh and Gummow JJ in
Minister for Immigration and Multicultural Affairs Khawar(2002) 210 CLR 1 (‘Khawar’)
at [62], cited with approval by Gummow, Hayne anerthan JJ irf§ZATV v Minister for
Immigration and Citizenshi2007) 237 ALR 634 (‘'SZATV’) at [16]).
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The definition of ‘refugee’ presents two cumulaticonditions, the satisfaction of
both of which is necessary for classification asfagee. The first condition is that a person
be outsidethe country of nationality ‘owing to’ fear of persdion for a relevant Convention
reason, which is well-founded both in an objectared a subjective sense. The second
condition is met if the person who satisfies thstfcondition isunableto avail himself or
herself ‘of the protection of the country of natadity. This includes persons who find
themselves outside the country of their nationadit in a country where the country of
nationality has no representation to which thege@umay have recourse to obtain protection.
The second condition also is satisfied by a pemsba meets the requirements of the first
condition and who, for a particular reason,urswilling to avail himself or herself of the
protection of the country of nationality; that peutar reason is that well-founded fear of
persecution in the country of nationality which igentified in the first condition (per
McHugh and Gummow JJ iKkhawar at [61], cited with approval by Gummow, Hayne and
Crennan JJ ir8ZATVat [16]. See als€han Yee Kin v The Minister for Immigration and
Ethnic Affairs(1989) 169 CLR 379 (‘Chan’pplicant A v Minister for Immigration and
Ethnic Affairs(1997) 190 CLR 225 (‘Applicant A’) at 283 aminister for Immigration and
Multicultural Affairs v Respondents S152/2@804) 222 CLR 1 (‘S152’) at [19]).

Where diplomatic or consular protection is avd#éala person must show, not merely
that he is unwilling to avail himself of such pratien, but that his unwillingness is owing to
his fear of persecution. He must justify, not nheressert, his unwillingness. A claimant’s
unreasonable refusal to seek the protection ofhbime authorities would not satisfy the
requirements of Art 1A(2) (per Gleeson CJ, Hayne ldeydon JJ ir5152at [19]).

Because it is the primary responsibility of theuminy of nationality to safeguard
fundamental human rights and freedoms, the intenmalt responsibility has been described
as a form of ‘surrogate protection’. ‘Protectiam’that sense has a broader meaning than the
narrower sense in which the term is used in Art2)A(ut, so long as the two meanings are
not confused, it is a concept that is relevanthm interpretation of Art 1A(2) (per Gleeson
CJ, Hayne and Heydon JJ@152at [20]. See also per Gummow, Hayne and Crennam JJ
SZATVat [20]).
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It is well settled sinc€hanand Minister for Immigration and Ethnic Affairs v Guo
(1997) 191 CLR 559 (‘Guo’) at 571-2, 596 that tleguirement that the ‘fear’ be ‘well-
founded’ adds an objective requirement to the ewmatiin of the facts and that this
examination is not confined to those facts whiamféhe basis of the fear experienced by the
particular applicant (per Gummow, Hayne and CrenliaimSZATVat [18]). A fear is ‘well-

founded’ where there is a real substantial basig {seeGuoat 572).

Section 91R of the Act relevantly provides:

‘91R(1) For the purposes of the application of thAst and the
regulations to a particular person, Article 1A(2)f dhe
Refugees Convention as amended by the Refugeescétrot
does not apply in relation to persecution for omenmre of the
reasons mentioned in that Article unless:

(@) that reason is the essential and significardsen, or
those reasons are the essential and significansops,
for the persecution; and

(b) the persecution involves serious harm to thesqe
and

(c) the persecution involves systematic and disoatory
conduct.’

In s 91R(2) instances of ‘serious harm’ for thepmses of s 91R are identified.

These include:

‘(b) significant physical harassment of the person;

(c) significant physical ill-treatment of the perso

(d) significant economic hardship that threatens fierson’s capacity to
subsist;’

When considering whether extortion has been pmedtiupon a person for a
Convention reason one needs to proceed with cautixtortionate demands may be placed
upon a person simply because of his or her perdepersonal capacity to provide the
particular advantage sought and for no other reas@urpose. In the usual case of extortion
the extorting party will be acting for a self-inksted reason, that is, to gain an advantage for
himself or herself or for another. In this sengsedn her interest in the person extorted can be
said to be personal.
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Nevertheless, it needs to be recognised thatethgon why an extorting party has an
interest in another may or may not have foundaitiom Convention reason. A person upon
whom extortionate demands have been placed may Ibeseme the subject of extortion

because he or she belongs to a social group ighbf a Convention criterion.

Any inquiry concerning causation arising in anogiibn case must allow for the
possibility that the extortive activity has a dehhracter — it may be motivated by a personal
interest on the perpetrator's part but may alsoCoavention-related (seRajaratnam v
Minister for Immigration and Multicultural Affair§2000) 62 ALD 73 per Finn and Dowsett
JJ at [46]-[48]). Where the extortive activity haslual character, s 91R(1)(a) requires that

the Convention reason must be the ‘essential amdfisant reason’.

In Chen Chi Hai v Minister for Immigration and Multitural Affairs (2000) 201
CLR 293 (‘Chen’) at [13] Gleeson CJ, Gaudron, Gummand Hayne JJ summarised the
findings of the Court i\pplicant Aas follows:

‘13 It was held inApplicant A that the “common thread” which links
“persecuted”, “for reasons of’ and “membership of particular social
group” in the Convention definition of “refugee” cliates that “a shared fear
of persecution [is not] sufficient to constitut@articular social group”.’

(Footnotes omitted.)

In relation to membership of a particular sociadup, McHugh J said iApplicant A
at 259-260:

‘Courts and jurists have taken widely differingwgas to what constitutes
“membership of a particular social group” for theupposes of the
Convention. This is not surprising. The phrasendeterminate and lacks a
detailed legislative history and debate. Not omlytiimpossible to define the
phrase exhaustively, it is pointless to attemptdo.

Records of the Convention's preparation, which lagtimate interpretative
material under Australian law, reveal that the aaey of “particular social
group” was the last of the enumerated grounds ih &(2) to be added and
that it was added with the intention to broaden teach of the other four
grounds. However, nothing in the prior history dre record of the
Convention supports the conclusion that the categwr“particular social
group” was added to provide a safety-net for allrqm:ns subject to
persecution who did not fall within the other enuated grounds ...’
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In addressing the phrase ‘particular social grabpivson J said i\pplicant Aat
241:

‘... The adjoining of “social’ to “group” suggests #t the collection of
persons must be of a social character, that isagp, she collection must be
cognisable as a group in society such that its nembhare something which
unites them and sets them apart from society gelarThe word “particular”

in the definition merely indicates that there mbst an identifiable social
group such that a group can be pointed to as aipadr social group. A
particular social group, therefore, is a collectiaf persons who share a
certain characteristic or element which unites theama enables them to be set
apart from society at large. That is to say, nolyamust such persons exhibit
some common element; the element must unite thekmarthose who share
it a cognisable group within their society.

| can see no reason to confine a particular sogiaup to small groups or to
large ones; a family or a group of many millionsyreach be a particular
social group. Nor is there anything which would gest that the uniting
particular must be voluntary. ...’

In Applicant AGummow J expressed his agreement with the followingervations
of Burchett J in relation to the meaning of persiecuin Ram v Minister for Immigration and
Ethnic Affairs(1995) 57 FCR 565 at 568:

‘Persecution involves the infliction of harm, buimplies something more: an
element of an attitude on the part of those wheearte which leads to the
infliction of harm, or an element of motivation (@ver twisted) for the
infliction of harm. People are persecuted for stnmg perceived about them
or attributed to them by their persecutors. Nargvisolated act of harm to a
person is an act of persecution.’

(see per Gummow J ispplicant Aat 284.)

In relation to membership of a particular sociadup, Gummow J opined at 285 that
numerous individuals with similar characteristicsagpirations did not comprise a particular
social group of which they were members. Onceradas Honour expressed agreement

with a passage from the judgment of BurchettRamat 569 as follows:

‘There must be a common unifying element bindirgy ttembers together
before there is a social group of that kind. Whemember of a social group
is being persecuted for reasons of membership efgitoup, he is being

attacked, not for himself alone or for what he own$as done, but by virtue
of his being one of those jointly condemned inetyes of their persecutors, so
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that it is a fitting use of language to say thatigt “for reasons of” his
membership of that group.’

After the applications for protection visasNWAGVwere lodged, new subsections (3)-
(7) were inserted into s 36 of the Act by tBerder Protection Legislation Amendment Act
1999 (Cth), which new subsections commenced on 16 Deeet®99. These subsections
were included as part of ‘Part 6 — Amendments tevent forum shopping’. Another
provision inserted into the Act as part of Part &sws 91M which formed part of a new
‘Subdivision AK — Non-citizens with access to piten from third countries’. That section

provided:

‘91M This Subdivision is enacted because the Pawdiat considers that a
non-citizen who can avail himself or herself oftpation from a third
country, because of nationality or some other rightre-enter and
reside in the third country, should seek protectioom the third
country instead of applying in Australia for a peotion visa, or, in
some cases, any other visa. Any such non-citizenisvan unlawful
non-citizen will be subject to removal under DigisB.’

The legislative purpose recorded in s 91M is csipsi with the legislative intention
which is evident in s 36(3) of the Act i.e. to tigh up the circumstances in which non-

citizens in Australia may become entitled to thengrof protection visas.

Section 36(3) of the Act provides:

‘36(3) Australia is taken not to have protectionligations to a non-citizen
who has not taken all possible steps to avail hilmseherself of a
right to enter and reside in, whether temporarilypgrmanently and
however that right arose or is expressed, any aguapart from
Australia, including countries of which the nonkn is a national.’

When the Parliamentary Secretary to the Ministerlinmigration and Multicultural
Affairs introduced the amendments contained in Banto the Parliament a ‘Supplementary
Explanatory Memorandum’ was tabled and a ‘Tablinge€th’ was incorporated into

Hansard.

The Supplementary Explanatory Memorandum contaihedollowing provisions in

respect of the introduction of the new subsect8)rof the Act:
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‘3 New subsection 36(3) is an interpretive provisioelating to
Australia’s protection obligations. This provisioprovides that
Australia does not owe protection obligations toam-citizen who has
not taken all possible steps to avail him or hdrséla right to enter
and reside in another country.

5 The purpose of proposed subsections 36(3), (d)(&his to ensure
that a protection visa applicant will not be coreried to be lacking
the protection of another country if without valhelason, based on a
well-founded fear of persecution, he or she hastal¢n all possible
steps to access that protection.’

The tabling speech included the following:

‘The amendments that | place before the chambexytade part of a package
of tough new measures that the Minister for Imntigraand Multicultural
Affairs announced on the ®f October 1999.

These measures are aimed at curbing the growingorumif people arriving
illegally in Australia, often through people smuggl operations.

The Refugees Convention and Protocol have, froepiian, been intended to
provide asylum for refugees with no other coundryutrn to.

Increasingly, however, it has been observed thgtuas seekers are taking
advantage of the convention’s arrangements.

Some refugee claimants may ... have rights of returentry to another
country, where they would be protected againstgaarson.

Such people attempt to use the refugee process meams of obtaining
residence in the country of their choice, withaaiting reasonable steps to
avail themselves of protection which might alredsby available to them
elsewhere.

This practice, widely referred to as ‘forum shoppjnrepresents an
increasing problem faced by Australia and other rdoes viewed as
desirable migration destinations.

Domestic case law has generally re-inforced the@ple that Australia does
not owe protection obligations under the refugeesvention, to those who
have protection in other countries.

It has also developed the principle that pre-erigtavenues for protection
should be ruled out before a person’s claim to gef status in Australia is
considered.’
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Section 36(3) of the Act directs attention to taksteps to avail oneself of a right to
enter and reside in a country. It is not diredtethe consequences of entering and residing
in a country. The relevant right in respect of evha non-citizen must take all possible steps
to avail himself is the bare right, if it exists, ¢nter and reside in a country, not a right to

enter and reside comfortably in a country.

In 1950 a Treaty of Peace and Friendship was eshi@to between India and Nepal.
The treaty was referred to during the appellanearing before the Tribunal when the
Tribunal indicated that independent country infotiora suggested that the two governments
had agreed under the treaty to grant, on a re@piuasis, to the nationals of one country in
the territories of the other, the same privilegestie matter of residence, ownership of
property, participation in trade and commerce, muset and other privileges of a similar
nature. Apart from discussing the treaty withfilg appellant the Tribunal drew attention to
independent country information stating that Nepaleitizens did not require visas to enter
India and that Nepalese nationals were not denéd énto India unless they were on the
look-out list of security agencies suspected ofolmement in terrorist activity, or under
instruction from the intelligence agencies. Whea Tribunal suggested to the first appellant
that there was nothing preventing or restricting fiiom moving to India his response was,
according to the Tribunal member, that the apptdlaad no relatives there, no links, and he

would have to start from scratch. He apparently see can’'t do business there’.

In the present appeal the appellants submit ti&fTreaty of Peace and Friendship
only confers a right of residence whereas s 36{3h® Act requires, so it is said, that the
qualification therein only applies where thereiistly a right to enter and secondly a right to
reside in another country apart from Australia. isltsubmitted that a ‘right to enter and
reside’ in another country within the meaning @6¢3) of the Act is quite a different thing

from a right to reside in another country.

Three matters need to be addressed in relatisr8643) of the Act:

(@) What is the significance of the words ‘has taéen all possible steps to avail himself
or herself’ in the expression ‘Australia is takest to have protection obligations to a
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non-citizen who has not taken all possible stegs/tl himself or herself of a right to
enter and reside in, whether temporarily or permtiypend however that right arose
or is expressed, any country apart from Austrahaluding countries of which the

non-citizen is a national’?

(b) Is the subsection only engaged where the ‘figlenter and reside in’ another country

is a legally enforceable right? and

(c) Does the subsection apply only when the namesithas two rights, namely a right to

enter and a right to reside in another countrgimply a right to ‘enter and reside’?

In SZHWI v Minister for Immigration and Multicultur@ffairs [2007] 95 ALD 631
Allsop J considered the position of an appellanowias a citizen of Nepal and within the
purview of the treaty with India. His Honour comesied, at [23], that the Tribunal had failed
to address one of the elements of s 36(3): thaapipellant had not taken all possible steps to
avail himself of a right to enter India. He wad peoepared to draw the conclusion that the
failure by the Tribunal to address the relevanimelet could be excused because it was

effectively conceded or not in issue.

With great respect to his Honour, | would take thew that it was for the first
appellant to satisfy the Tribunal that the critarifor a protection visa prescribed by
s 36(2)(a) of the Act had been satisfied and tequired the first appellant to satisfy the
Tribunal that he had not been excluded from elidgybior a protection visa by his failure to

take all possible steps to avail himself of a righénter and reside in, relevantly, India.

No evidence was advanced by the first appellasutgest that (say) there had been
an outbreak of avian influenza in India with thensequence that there were no steps
available to the first appellant to enter and resml India. The finding of the Tribunal
contained in its ‘Conclusions’ namely ‘Having caheied the evidence as a whole, the
Tribunal is not satisfied that the first named apit is a person to whom Australia has
protection obligations under the Refugees Convahti@s sufficient to support an inference
that the Tribunal was not satisfied that the fagpellant had taken all possible steps to avail
himself of a right to enter and reside in Indiacicumstances where his evidence had been
as recorded in the Tribunal’'s reasons:
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‘The applicant stated that they had no relativesréh no links, and he would

have to start from scratch. He said “we can’t desimess there”.

The natural inference from this evidence is thastly, the first appellant took no steps and,
secondly, he failed to establish that there wergossible steps available to him which he

could have taken.

In relation to (b) above, Allsop J said Y856/00A v Minister for Immigration and

Multicultural Affairs (2001) 114 FCR 408 at [31] that there was no redeorestrict the

meaning of the word ‘right’ to a right in the strgense which was legally enforceable.

In Minister for Immigration and Multicultural Affairs Applicant C(2001) 116 FCR

154 (‘Applicant C’) Stone J, with whose reasons jtafgment, Gray and Lee JJ relevantly
agreed, held that the primary judge had been domnehis interpretation of s 36(3). The
primary judge had said (see [2001] FCA 229 at [30])

‘30 A literal construction of the word “right” in atatute must, in my view,
be that it is a legally enforceable right. Therareous materials to which |

have referred above tend to support a literal cangton. So does the fact
that a literal construction would advance the pwps of the Refugees
Convention whereas to construe the word “right” mganing something less
than a legally enforceable right would place mualeager obstacles in a

refugee’s path.’

For my part | would have taken the view that tlasgages from the tabling speech

referred to above demonstrate a clear intentiotherpart of the legislature that much greater
obstacles should be placed in a putative refugestls. Be that as it may, it is important to

note that inApplicant CStone J said at [60]:

‘60 It should also be recognised that a right oftrgnsuch as | have
postulated may arise other than by grant of a visA country’s entry
requirements may be met by proof of identity atideniship of a nominated
country being provided at the border, for exampyepboduction of a valid
passport, without the necessity for a visa. Thoald explain the use in s

36(3) of the phrase, “however that right arose ®ekpressed”.

In WAGH v Minister for Immigration and Multiculturalnd Indigenous Affairs

(2003) 131 FCR 269 (‘WAGH’") Lee J adhered to thastruction of ‘right’ in s 36(3) which
he had given when concurring with that part of tb@sons of Stone J ipplicant Cwhich
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addressed that matter. Carr J consideredApaticant Cwas authority for the proposition
that the word ‘right’ in s 36(3) meant a legallyfeiceable right, albeit one that could be
revoked (at [74]).

Hill J dealt with the matter more extensiveWMAGHat [54]. His Honour said:

‘564  The word “right” tends to suggest, prima face legally enforceable
right. However, it was held by a Full Court of thisurt in V872/00A v
Minister for Immigration and Multicultural Affairg2002) 122 FCR 57 that
“right” as used in the subsection did not mean Ilganforceable right of
entry and re-entry to a safe third country. Theiaaf that decision in the
narrowest sense is that s 36(3) will operate irmaecwhere not only is there a
legal right of entry but also where, absent a I&gahforceable right of entry
the person is likely to be allowed entry to thedtdountry and is likely, as a
matter of practical reality to have effective prctien there and not be subject
to refoulement contrary to Art 33 of the Conventisee per Black CJ at [5]
and per Tamberlin J at [83], where his Honour sdltht the question is
whether there was "any real risk that the applicavduld not be able to
secure access to that country so as to attragiribection”. ...’

His Honour proceeded to refer to the leading jueghof Stone J il\pplicant Cand
then said at [56]-[58]:

‘66  In the course of her judgment her Honour saida passage quoted by
the learned primary judge at [65]:
The combination of the amendments to s 36 and duwtrige of
effective protection leads ] his position. Australia does not owe
protection obligations under the Convention to:
(@) a person who can, as a practical mattertaobeffective
protection in a third country; or
(b) a person who has not taken all possiblpste avail
himself or herself of a legally enforceable rigbt énter and
reside in a third country.

57 It is true that the court affirmed the decisiohthe learned primary
judge in that case. | am not sure that the refeeetoc “effective protection”
can, however, be ignored. In any event, alt&72/200A the comments of
Stone J should, in my view, be read so as to iecl(il not already
comprehended by (a)), a category of persons of whoan be said that while
they have not, in a strict sense, a legally enfabte right, the factual
situation is that they are likely to be affordedrgro the third country and as
a matter of practical reality, have effective pmiien there. If there is any
conflict betweempplicant C and V872/00A | would follow the latter and
later case.
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58 One reason why a strict construction can notgben to the word
“right”, so that it is to be read as “legally enfaeable right” is that all
countries retain as a matter of sovereignty a rigghexclude persons from the
country. It would be unlikely in many cases thatisa would give a legally
enforceable right, although as a matter of pradticaality it would be
virtually certain that the person in question woblel permitted entry.’

In its reasons for decision in the present cdse,Tribunal said in the section of its
decision headed ‘FINDINGS AND REASONS’:

‘DFAT advised on 23 October 2006 that Nepaleseaits do not require a
visa to enter India, and if travelling by air, & hecessary only to produce a
valid national passport ... The Tribunal also accejpist a Nepalese citizen
can fly directly to India from Australia providetidy are in possession of a
valid Nepalese passport ... The Tribunal finds thatdpplicant and his wife
have valid current Nepali passports, and they cdlyldirectly to India from
Australia.

... The Tribunal finds that the applicant and hisewif. would not be denied
entry to India, and they could live there indefyt’

The Tribunal also found that India accepted thealy of Peace and Friendship
between India and Nepal and that the Treaty had be®rporated into the domestic law of
India and, as such, could be accessed by theafwsellant. In the circumstances, if it were
necessary to find that the first appellant hadghtriof entry as explained by Stone J in
Applicant Cthen no more was required than the matters whiehTribunal found (see in
particular at [60] iMpplicant Q.

Turning to (c), my attention has been drawn to deeision of Federal Magistrate
Smith inSZFKD v Minister for Immigratiofi2006] FMCA 49 in which the learned Federal
Magistrate expressed the view that s 36(3) requiceideration to be given to whether there
was relevantly a right to enter India as well asght to reside in India. In my opinion
s 36(3) does not call for a consideration of twpasate rights. The issue is simply whether
there was a right to ‘enter and reside’ in Indfgpart from other considerations, if two rights
were in contemplation, one would have expecteddtislature to have expressed itself, later
in the subsection, by referring to ‘however thagats arose or are expressed’ rather than, as
it did, by using the singular, namely ‘however thght arose or is expressed’.
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In WAGH at [66], Hill J expressed the opinion that the Tribl had committed an
error by ignoring altogether the requirement 06633 that an applicant have not merely a
right of entry, but also a right to reside in th@ery country. | respectfully agree that a right
of residence within the meaning of the subsectomot sufficient. However, there can be no
foundation for the suggestion that one has to dirsgparate right of entry and a separate right
of residence. The Tribunal was entitled to findtabkd that the appellants had a right to enter

and reside in India.

The STATEMENT OF DECISION AND REASONS of the Triml has been
recorded on some 28 pages of closely typed schjot. present purposes it is sufficient to

note the following extracts from the country infation referred to:

‘Something interesting is happening these daysheraise turbulent Nepal.
Instead of incessant headlines about senselesmgkilland human-right
abuses on a daily basis, there is news of peacéeysmrand multilateral
dialogue.

This seemingly non-violent face is a u-turn for arsorn country so often
described as a nation on the brink of collapseibriy state.

In what appears to be a major breakthrough in tkeeatle-long civil war, the

ruling pro-democratic seven-party alliance (SPAdahe insurgent Maoists
decided on 8 November 2006 to disarm under UnitatdoNs supervision.

The 35,000 “regular” Maoist guerrillas will be kegh seven cantonments
around Nepal and their arms will be locked up. ...’

Another report referred to in the country inforroatincluded:

‘The Maoists’ 10-year journey from the jungle tovgmment was partly a
result of compulsion and partly political wisdom.

After 10 years of fighting, the loss of 13,000dia&d massive damage to the
country’s infrastructure and economy, they werk gtiable to capture even a
district headquarters, let alone the power in tleatre.

In the FINDINGS AND REASONS section of the STATEME OF DECISION
AND REASONS the Tribunal said, amongst other things

‘If [the first appellantfeturns to Nepal with enough funds from a settldmen
or judgment againgP&N Beverages Pty Limited].. he will be able to make
restitution to his retailers and financially sagisthe Maoists, who will then
instruct his customers, the retailers, to recomneetheir payments to him. If
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this result does not occur, then he fears that Memists will take action
against him. The applicant’s wife stated that tls she would face is the
Maoists would not let her stay at home, and theulevdnarass her and the
applicant. ...’

Later, the Tribunal member made the following img$ in respect of persecution for

reason of political opinion and membership of gipalar social group:

‘... The Tribunal finds that the applicant made ddored to the Maoists.
These ‘donations’ are in reality monies extortehirdifferent parts of Nepali
society, but particularly the business people tresisuch as Kathmandu. The
Tribunal accepts the evidence that this has beemnoonplace in Nepal, and
the agent’s evidence that 90% of businesses haare dsked for donations by
the Maoists. It is also accepted that even theeganent seeks ‘donations’.
The Tribunal also accepts that the Maoists were pahetic to the[first
appellant]in that they allowed him to leave Nepal, so he @aaktover funds
to pay them money. The Tribunal finds that tkestgre is not one provided
to a person perceived to have a different politioginion, but simply to
increase the chance that they will receive monieghwvthey are attempting to
extort from him.

... the Tribunal finds that any possible claims relgtto the applicant’s
political opinion do not engage the provisions bk tConvention. The
Tribunal finds that the Maoists are not targetingnifor extortion for reasons
of political opinion (actual or imputed). ...’

The Tribunal proceeded to find that the first dlame did not have a well-founded

fear of persecution for reason of his politicalropn.
It then proceeded to address persecution for nreafanembership of a particular
social group. The Tribunal said:

‘It was submitted that ‘the victim of the Maoistaities can be classified as
a particular social group ...’

In the light of Applicant Aand Chen as quoted above, it would seem to me that persons

albeit victims, with a shared fear of persecutionld not constitute a particular social group.

The Tribunal went on to say:

‘... Other possible particular social groups arisiog the facts are ‘business
people in Nepal’ and ‘wealthy Nepalis.”
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Ground of Appeal 1A

Ground 1A of the grounds of appeal focuses upenféict that, having identified
‘wealthy Nepalis’ as a possible particular sociedup, the Tribunal failed to give further
consideration to whether persecution of the fipggedlant was for reason of his membership

of such a particular social group. The Tribunalgeeded to make the following findings:

‘... Whilst the Tribunal accepts that thfest appellantlhas been extorted in
the way he claims from the Maoists, it finds thet €ssential and significant
reason for any harrfthe first appellantfears from the Maoists is extortion or
monetary gain. The Tribunal finds that there ispmticy of Maoists targeting

business people other than as suitably wealthynvect...’

| would interpose at this stage that a policy afgéting suitably wealthy victims
would tend to support a finding that ‘wealthy Nepalvere a relevant particular social group
that needed to be considered.

The Tribunal proceeded to find that the first digm#'s claims in relation to
membership of a particular social group did notagegthe provisions of the Convention. It
then said:

‘Overall, the Tribunal is satisfied that those cteed to be seeking retribution
against thef[first appellant] are not doing so as an aspect of a broader
political campaign, or targeting him as a member afparticular social
group, but for a non-Convention related reason. The Tribunal finds that
the [first appellant] does not have a well-founded fear of persecutmn f
reason of his political opinion or for reason oEhhembership of a particular
social group.’

It would seem to me that the Tribunal identifiedetevant particular social group,
being wealthy Nepalis, but failed to address whethe extortionate demands placed upon
the first appellant were simply because of his @eed personal capacity to provide an
advantage for a self interested extorting partywbether the extortionate demands were
placed upon the first appellant because he belotggagarticular social group.

In an extortion case, as indicated above, ther#haspossibility that the extortive

activity has a dual character; it may be motivaigch personal interest on the perpetrator’s
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part but also may be Convention-related. Givert tha demands placed upon the first
appellant were said to be demands by a Maoist uni@n Tribunal should, in my opinion,

have addressed whether the persecution of thedjgellant was for a Convention-related
reason as a member of the particular social groagenup of wealthy Nepalis and not simply
motivated by a personal interest on the perpeteatwhalf. It should have recognised that
extortive activity can have a dual character andsmered whether the essential and

significant reason for such activity was Conventiaised.

Ground of Appeal 1

The first ground of appeal placed great emphasithe Tribunal’'s progression to its
consideration of whether, viewed objectively, tivstfappellant could have a well-founded
fear of persecution for any Convention-related oaai$ back in Nepal and the question of

entering and taking up residence in India.

The Tribunal proceeded from a consideration os@eution for reason of political
opinion or membership of a particular social greoiphe remaining issues by employing the

words ‘If the Tribunal is wrong about this’.

The question is: did the Tribunal, by using thesmds, entertain doubt about the
findings which it had made or simply use the phrase& means of introducing independent
bases upon which the application for review coudddetermined? The learned Federal
Magistrate found that a fair reading of the Tribiisdecision made it clear that the Tribunal
accepted the factual claims made by the first dapiebf past harm and the difficulties he had
faced at the hands of criminals. In the circumstarthere was no basis for an expression of
doubt on the Tribunal's behalf. The learned Fddetagistrate said ilSZLAN & Anor v
Minister for Immigration & Anor[2008] FMCA 262 at [34]:

‘34 ... the Tribunal was doing no more than intenditay set out
alternative bases for concluding that tliest appellant]did not have a well-
founded fear of persecution for a Convention relateason, albeit an
unnecessary exercise.’

Reference was made to Sackville J's leading judgnmeRajalingamwhere ‘what if |

am wrong?’ terminology had been used. 3ZCOS v Minister for Immigration and
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Citizenship[2008] FCA 570 Bennett J referred to Sackville distillation of principle in

Rajalingam as follows, at [46] and [48]:

‘46  In RajalingamSackville J, with whom North J agreed, discussed t
various observations concerning the obligationhe Tribunal to consider, in
its assessment of well-founded fear ..., whetheretierreal doubt” that
findings of fact as to past events were correct.[68] Sackville J distilled
those observations into the principle that there aircumstances in which the
Tribunal must take into account the possibility tttedleged past events
occurred, even though it finds that those eventdgioly did not occur. If the
Tribunal makes an adverse finding in relation tomaterial claim of an
appellant but is unable to make the claim with @erice, it must proceed to
assess the claim on the basis that the claim magilply be true. ...

48 ... Where the Tribunal is unsure as to whethentsveccurred, as
understood from its reasons, it is obliged to cdasithe possibility that its
finding of fact might not have been correct. Thibdnal then considers the
chance of an applicant’s persecution in the futonea standard less than the
balance of probabilities ... 1Kalalaconclusions reached by the Tribunal as
to whether certain events did nor did not take plagere attended by
significant doubt. At [6]-[7] North and Madgwickl ktatedin Kalala] that:

There may be a real and substantial basis for itignthat past events,
having a character relevant for the applicant'surieit may have

occurred notwithstanding either that the truth ke matter cannot be
established or that it is actually unlikely thabsk events did occur.
The same is true of imputing a relevant charactqrast events which
themselves are either not in doubt or as to whiblas been recognised
that there is at least a real and substantial bastoncluding that they

may have occurred.

If there is, in the sense mentioned, an unacceptadi that the events
occurred or had such character, they are to bentake account in

assessing whether there is a real chance of Caowenelated harm to
the applicant. If there is a real chance that sewent occurred or
bore a certain character, that circumstance mayegdally affect the

assessment of whether fear of future harm befalingapplicant, if

returned to his or her country of nationality, isllisfounded.

Whilst there is some attraction for the reasomhthe learned Federal Magistrate that
in circumstances where no doubt was expressedraatters of fact which the first appellant
alleged and the Tribunal accepted, the ‘what ifml wrong?’ remark should be given no
weight. However, | consider that the phrase usagsan inquiry as to what is meant ‘about
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this’. It seems to me that the matter in relatorvhich the Tribunal expressed doubt was its
finding that the first appellant did not have a Welunded fear of persecution for reason of
his political opinion or for reason of his membapsbf a particular social group. By failing
to address all of the particular social groups Whibe Tribunal had contemplated and
disregarding the Tribunal’s finding that the Masibtid a policy of targeting suitably wealthy
victims, it seems to me that the Tribunal did irdtleatertain doubt about its finding that the
first appellant did not have a well-founded feapefsecution for reason of his membership
of a particular social group as opposed to beingealthy person who was targeted for
extortion as nothing other than a criminal exploit.

In my opinion, grounds 1 and 1A should be decitidurably to the appellants.
However, in relation to ground 1, counsel for tippellant concedes that her Honour’s error,
such as it was, did not of itself mean that thexé been jurisdictional error on the part of the

Tribunal.

Ground 2

This brings me to the additional matters which Tinbunal proceeded to address. It
preferred the country information which suggestediraproved situation in Nepal where
with the seven party alliance (SPA) and the ComstuRiarty of Nepal Maoists (CPN
(Maoists)) agreeing to form a multi-party governinesth a number of the members of the
CPN (Maoists) occupying powerful positions, somehaim in cabinet, there was no longer a
real chance of persecution confronting the firgiediant were he to return to Nepal. On this

basis the Tribunal was not satisfied that the &pgtellant was a refugee.

As against this, the Tribunal said in relation gossible extradition of the first
appellant from India to Nepal were he to enter &alce up residence in India and were

charges to be laid against him in Nepal:

‘... the Tribunal finds there is not a real chancattthey will seek to expedite
him [presumably intended to read “extradite himHurther, having regard to
the general legal principles relating to extraditio.. the Tribunal finds that
many of the usual elements which are required fxiradition are not
present.’
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If the passage had ended there, one could noestguat the Tribunal had committed
jurisdictional error in reaching the conclusion ahit did about a return to Nepal. However
the Tribunal continued:

‘They include the following. THérst appellant’s]actions in relation to the

juice do not appear to be criminal in nature, anel is not a suspected or

convicted criminal, it is unlikely due to the Masscomplicity that he can

reasonably expect a fair trial in Nepal, and thkely penalty will not be
proportionate to the crime ....’

The suggestion that it is unlikely that the fappellant could reasonably expect a fair
trial in Nepal and the likelihood that any penatyposed upon the fist appellant would not
be proportionate to the crime, if any, seem to medntradict, as the appellants claim, the
finding that it would be safe for the first appeliao return to Nepal and that he would not

face a real chance of persecution were he to do so.

In my opinion the reasoning of the Tribunal is nohsistent and ground of appeal 2 is

made out.

Grounds 3 and 4

This brings me, finally, to grounds 3 and 4 anel qlaestion of whether or not the first
appellant could relocate to India. The Tribunal aoly found that the appellants would not

be denied entry to India but also that they comie there indefinitely.

It is clear, as indicated above, that the firgtedlant did not satisfy the Tribunal that
he had taken all possible steps to avail himsethefright to enter and reside in India for

which the Treaty provided.

In the circumstances, the final question consilléyethe Tribunal became whether or
not the exclusion for which s 36(3) provided waelit excluded by s 36(5) which provided:

‘36(5) ... if the non-citizen has a well-founded fereat:
(@) a country will return the non-citizen to anotle®untry; and

(b) the non-citizen will be persecuted in that otleeuntry for
reasons of race, religion, nationality, membershgd a
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particular social group or political opinion;

subsection (3) does not apply in relation to thestdfmentioned
country.’

In relation to the application of this subsectiba Tribunal found that there was not a
real chance that the Maoists in Nepal would seesxtoadite the first appellant and further
found that any attempt to extradite him from Indiauld fail as the necessary prerequisites

would not be met.

Finally, and unnecessarily in the circumstancks, Tribunal found that it was not
satisfied that if the first appellant were to beradited by India to Nepal he would have a
well-founded fear of persecution in Nepal for a @Gamtion reason. Given my observations
in respect of ground 2, this last mentioned findivguld appear to be equally contradictory
for the reasons given in respect of that groundit, Bs mentioned above, this finding was

unnecessary in the circumstances.

The Tribunal did not err in finding, as it did,aththe first appellant had a legally
enforceable right to enter and reside in India pams$ to the Treaty of Peace and Friendship

between India and Nepal, in the sense which Statesdribed irApplicant Cat [60].

In my opinion grounds 3 and 4 fail. Accordingtiie alternative basis for affirming
the decision of the Federal Magistrates Court, edsost in paragraph 2 of the Notice of
Contention, should be upheld. The appellants aeatehat, if grounds 3 and 4 failed, the

appeal should be dismissed.

In all the circumstances, the appeal should bmidsed with costs.

| certify that the preceding ninety-
nine (99) numbered paragraphs are a
true copy of the Reasons for
Judgment herein of the Honourable
Justice Graham.
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Dated: 13 June 2008
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