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IN THE FEDERAL COURT OF AUSTRALIA
NEW SOUTH WALESDISTRICT REGISTRY
GENERAL DIVISION NSD 655 of 2012

ON APPEAL FROM THE FEDERAL MAGISTRATES COURT OF AUSTRALIA

BETWEEN: MINISTER FOR IMMIGRATION AND CITIZENSHIP
Appdlant
AND: SZQOY

First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

JUDGES: BUCHANAN, LOGAN AND BARKER JJ
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WHERE MADE: SYDNEY

THE COURT ORDERS THAT:

1. The appeal is dismissed with costs.

Note: Entry of orders is dealt with in Rule 39.32he Federal Court Rules 2011



IN THE FEDERAL COURT OF AUSTRALIA
NEW SOUTH WALESDISTRICT REGISTRY
GENERAL DIVISION NSD 655 of 2012

ON APPEAL FROM THE FEDERAL MAGISTRATES COURT OF AUSTRALIA

BETWEEN: MINISTER FOR IMMIGRATION AND CITIZENSHIP
Appdlant
AND: SZQOY

First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

JUDGES: BUCHANAN, LOGAN AND BARKER JJ
DATE: 12 SEPTEMBER 2012
PLACE: SYDNEY

REASONS FOR JUDGMENT
BUCHANAN J:

The central issue in this appeal is whether theifged Review Tribunal (“the RRT”),
constituted under th®ligration Act 1958 (Cth) (“the Act”), becamédunctus officio when a
member of the RRT electronically transmitted to Registry of the RRT a written decision,
with a view to the decision being notified to thestf respondent and to the Secretary of the

Department of Immigration and Citizenship.

The first respondent to this appeal (to whom | Isteder hereafter as the respondent)
is a citizen of Nepal who arrived in Australia ok $eptember 2008 as the dependent spouse
of an overseas Nepali student. She remained itrélizssafter her husband returned to Nepal
in January 2011. On 17 January 2011 she lodgeappliication for a protection visa. The
grounds for that application do not require discus®n this appeal.

On 10 March 2011 a delegate of the appellant reftise application for a protection
visa. The respondent then applied to the RRTdwiew of that decision. The RRT affirmed

the decision of the delegate. However, it was wdwaurred shortly before the RRT made
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that decision available to the respondent whickesithe matters to be examined on the

appeal. Those matters are referred to hereunder.

After receiving the decision of the RRT, the regpemt applied to the Federal
Magistrates Court of Australia (“FMCA”) to set asithe decision of the RRT on the grounds
that the RRT had committed jurisdictional error. nAmber of grounds were relied upon.
Those grounds do not require consideration on fipea. The grounds relied upon by the
respondent were rejected by the FMCEQOY v Minister for Immigration & Anor [2012]
FMCA 289).

However, at the hearing before the FMCA the Minispgoperly raised for
consideration by the FMCA the question whether RRT had arguably committed a
jurisdictional error of a different kind. The Mster, although raising the issue for
consideration, argued that no jurisdictional ehrad been committed. The FMCA found that
the RRT had made a jurisdictional error. It isttisgue which requires consideration on the
appeal. The issue turns upon some procedural &ikes within the administrative environs
of the RRT on the day that its decision was publish| shall refer to those issues in more
detail shortly. First, the history of the RRT peedings should be identified.

The respondent’s application to the RRT was recebwethe RRT on 7 April 2011.
On 10 May 2011 the respondent was, by letter, éavib attend a hearing before the RRT on
15 June 2011. On 9 June 2011 the RRT was advigddriD Bitel, a partner in Parish
Patience Immigration Lawyers, that his firm hadereed instructions to act for the
respondent.

A hearing took place on 15 June 2011. The respundas represented at the hearing
by Mr Bitel. A note made in the file of the RRThiwh was in evidence before the FMCA,
recorded that the hearing before the RRT had beempleted on 15 June 2011. It also
recorded that Mr Bitel was to provide further sussions by 29 June 2011. On 28 June 2011
Mr Bitel sent long and detailed written submissiertending over more than 43 pages to the
RRT. The letter containing the submissions coredludWe request the opportunity to make
further submissions as appropriate at or aftefditacoming interview.” This statement was
obviously a mistake, or the result of carelessné@sdgere was no further interview or hearing

scheduled.
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According to another file note, on 27 July 201Inaét one month after the written
submissions were made on behalf of the respondeantfficer of the RRT rang Mr Bitel's
office and spoke to his secretary. The file notyeread:

At the Member’s request | called the rep. He wasavailable so | left a message

with his secretary stating that in Mr Bitel’s sulssion dated 28 June 2011 he

requested “the opportunity to make further subroissias appropriate at or after the

forth coming interview”. | said the Member askeeé to call him and inform him

that the Member did not say he would hold a sedwating and he has decided not

to do so. | said that the Member will consider ampmissions the [sic] Mr Bitel

wishes to submit up until he makes a decision. &ted when the member will

make a decision and | said | did not have a comfitmbate but it could be at any time.

The secretary said so there will not be a secomdiige and Mr Bitel should make
submissions asap. | said yes, if he wishes tado s

That file note bore a time of 9.18 am. Seven naadater, at 9.25 am, the same
officer made a further file note in the followingrins:

Further to the previous casenote, | left my nangeraimber for Mr Bitel in the event
that he had any further questions. His secretid/she would pass the message on.

At 457 pm on 27 July 2011 Mr Bitel sent the RRT fagsimile a short letter
enclosing two documents, each dated before 15 20h&. The first was, in form, a short
statement by a Nepali gynaecologist dated 11 Fepr2@07, more than four years earlier.
The second was a letter from the respondent’s auiiten in support of her application for a
protection visa, which on its face verified certailaims the respondent had made. Mr Bitel's
letter did not say to what use the documents shiogildut, why they had not been provided at
the hearing on 15 June 2011 or with the writtenngabions dated 28 June 2011, or why

there had been a delay in providing them to the RRIT Bitel’s letter concluded:

Should you have any questions, please advise.

We await the Tribunal’s further advice.

The evidence before the FMCA included an internahmorandum within the RRT to
the effect that the member of the RRT saw the madit material with Mr Bitel’s letter of 27
July 2011 but “decided there is no jurisdictionaioe in this matter and the case cannot be

reopened”.
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Subsequently Ms Marina Osmo, Registry ManagertferNew South Wales Registry

of the RRT, wrote to Mr Bitel on 28 July 2011 iretfollowing terms:

The Tribunal received your submission dated 27 200/ by fax on 27 July 2011 at
4:57 p.m.

The submission was forwarded to the Presiding Menarel your request was
carefully considered. However, the Presiding Menttzes decided not to reopen this
case.

The Tribunal made its decision in this case onudy 2011 at 2:34 p.m. Once the
Tribunal has made a decision under the Migration 2@58, it becomes$unctus
officio and has no power to take any further action ometiew.

The Tribunal is not in a position to assist you &myher on this issue.

The remaining evidence before the FMCA concernedl itlternal administrative

arrangements within the RRT leading to publicatodrdecisions of members of the RRT.

Ms Osmo’s affidavit contained the following statertse

3. The Tribunal maintains an online case managesystém called CaseMate.
CaseMate is used to record the main steps in @msigigean application from
lodgement to finalisation. It is also a repositofgr case related
correspondence including the Tribunal decision.aA®egistry Manager | am
familiar with CaseMate.

7. In CaseMate, there are various Work Steps, wéiielrcarried out at different
stages of the review process. In the ‘Decision’rk\®tep, once a Member
has drafted a decision, it is ‘checked in’ to CaaéM The Member will then
click on a ‘send to next Work Step’ option. Thall wmove the case from the
‘Decision” Work Step to the ‘Finalisation’ Work $tewhich is the step that
alerts the relevant Registry officer to notify thecision to the applicant.

Ms Osmo referred to material which recorded thtahg “Work Steps”:

Action Information Date

Work Step Completed Heanng Preparation 10/06/2011 11:12
Work Step Completed Heanng Completion 153/06/2011 14:43
Woil Step Completed Decision 27/07/2011 14:34
Woil Step Completed Case Finalization 2T02011 18:39
Motification Sent to DIAC Decizion & Fnaklsation of Review  27/07/2011 18:42
[Departmernt of Inenigration

and Citizenszhip]

Despite the fact that the electronic record of RiRT recorded that the review being

conducted of the respondent’s application was ifedl at 6.42 pm on 27 July 2011, the
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submission made to the FMCA (and to this Court ppeal) was that the review was in fact
finalised at 2.34 pm on 27 July 2011 when the membée RRT sent his decision through
the RRT electronic system to the next Work Stephe Thext Work Step was “Case

Finalisation”.

It is convenient to state at this stage that, inwieyv, the records of the RRT itself
give no evidentiary support to the proposition ttiet review of the respondent’s application
was complete before 6.42 pm (or at worst 6.39 pm20 July 2011. That is so whatever

view is taken of the legal principles yet to becdissed.

In its decision the FMCA held (relevantly to thegent point) as follows:

43. ... In this case there was no direct evidendheoeffect that the presiding
member could have recalled his decision at anytgwiar to its despatch but
| infer that he could have. Nothing in Ms Osmo’fid#vit suggests that the
presiding member could not have spoken to the Tabs registry and
countermanded the electronic instruction to sendtl@ decision. In this
regard it is significant that the decision was sentler cover of a letter
signed by the same Tribunal officer who electrolhcaecorded the
finalisation of the file at 18.39 on 27 July 20%hortly after the fax sending
the letter and the decision had been despatched.iho say, the despatch
of the decision was not the product of an automatetiirreversible process
but was effected through the actions of a Tribufiter.

44, Because this final step was not taken un@rafie applicant’s solicitors had
sent their further submissions, the Tribunal wasfunectus officio at the time
those submissions were received. Consequenthprisding member erred
when he concluded that the matter was concludetieatime he saw the
additional submission.

In my view, this conclusion was correct and theesgbghould be dismissed.

The RRT is established under s 457 of the Actoltsists of a Principal Member and
other members (s 458). The core function of thd RRo review decisions which are made
reviewable by it under s 411 (s 414). The RRT,rupach a review, may exercise all the
powers and discretions conferred by the Act onpgleson who made the decision under
review (s 415(1)). The RRT may affirm such a dedisvary it, set it aside and substitute a
new decision, or remit the matter for reconsideratis 415(2)). For the purpose of any
particular review the RRT is constituted by a sthgiember (s 421), although the Principal
Member has powers and discretions to reconstieRRT in appropriate circumstances
(ss 422 and 422A).



20

21

22

23

-6 -

The Principal Member is the executive officer of tRRT and is responsible for the
overall operation and administration of the RR™ED). The Principal Member may give
directions as to the operations of the RRT, inclgddirections about the application of
efficient processing practices (s 420A). Under72 4 Registrar of the RRT is to be
appointed, together with “such other officers” as @equired. Officers of the RRT have such
duties, powers and functions as are conferred &ttt and the regulations thereunder, and
also “such other duties and functions as the Ryaidlember directs”. There is no reason to
suppose, in the present case, that the adminigratrangements to which Ms Osmo deposed
before the FMCA, were not administrative arrangem@noperly authorised by the Principal

Member, to which officers of the RRT gave effect.

So far as is relevant to the present case, wheRRilemakes its decision on a review
it must prepare a written statement which setstloaitdecision, the reasons for the decision,
its findings on any material questions of fact, agigérences to the evidence or other material
on which the findings of fact were based (s 43The RRT must notify the applicant for
review of its decision by giving the applicant gogmf the written statement (s 430A). That
may be done in various ways within 14 days of tate dhat the written statement setting out
the decision bears. A copy of the written statemeust also be given to the Secretary of the
Department of Immigration and Citizenship. If amaladecision is given, the RRT must give
the applicant and the Secretary a copy of the retate prepared under s 430 also within 14
days.

At the heart of the Minister’'s argument on the presappeal was the proposition that
the RRT has completed its review in any case whemrtember who constitutes the RRT for
the purpose of that review has prepared a writtateismient under s 430 and has transmitted
that written statement to the Registry of the RR'his argument attributes, to one aspect of
the internal processes to which Ms Osmo deposé&dality and legal significance which, in
my view, is unjustified by reference to the prowis of the Act, or any relevant legal

principle.

Although the RRT is constituted by one of its memsbfor the purpose of any
particular review (subject to any directions frdme Principal Member that it be reconstituted

for that purpose) any decision which is “made’iniade by the RRT as a body established by
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statute. That is so even though an individual mamdecides what the outcome of a
particular review will be and prepares the statamequired by s 430 setting out the

decision, reasons, material facts and evidenced@n. | do not accept that a decision is
“‘made” by the RRT in the requisite sense at thestwh an internal communication by a

member of the RRT to the Registry of the RRT whiglexpected to lead (sometime in the
next 14 days) to notification of the decision te #ffective parties to the review — i.e. the
applicant and the Secretary of the relevant govenindepartment from whence came the
decision under review. A conclusion to that effeciuld entail, and depend upon, the
accompanying conclusion that within the intervenpegiod the statement of reasons and, if
necessary, the decision on the outcome, was int@apélecall, revision, amendment or, if

appropriate, reversal.

It is not necessary to speculate on all the cirtant®s where that might be
appropriate. They could certainly include an intaotr development in the law, or the
emergence of some critical fact. | am not sayimgt the RRT is bound to receive new
material up to the date of a decision, or thahtudd reasonably have done so in this case.
However, | reject the idea (necessarily embeddatienappellant’'s argument) that the RRT
has no legal authority to do so in an appropriatec The period in which the RRT retained
its legal authority to do so in the present casendit end upon the occasion, or at the time, of

an internal communication to its own Registry.

The present case is not the first time that aneisst this kind has arisen for
consideration, although there have been some tdtesato the statutory framework in the
intervening period. IrBemunigus v The Minister for Immigration & Multicultural Affairs
[1999] FCA 422 Finn J considered the date upon ke RRT wagunctus officio, having

regard to the statutory arrangements then in plétte Honour said (at [19]):

19 For present purposes | am prepared to holdthigamaking of a decision
involves both reaching a conclusion on a mattea agsult of a mental
process having been engaged in and translating abatlusion into a
decision by an overt act of such character ashéndircumstances, gives
finality to the conclusion - as precludes the cosidn being revisited by the
decision-maker at his or her option before the slexiis to be regarded as
final.
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On appeal $emunigus v Minister for Immigration and Multicultural Affairs [2000]
FCA 240; (2000) 96 FCR 533) Madgwick J said, inaagage with which | agree, (at [102]-
[103]):

102  As a matter of undoubted fact, the conclustowhich the RRT member had
arrived in his own mind had not been communicatedrtyone outside the
RRT’s own staff. The taking of administrative fgps part of an orderly
general system of case management, to have sugtpffrtcommunicate the
decision (and the reasons for it) to the partiaddctherefore plainly have
been halted or countermanded by the RRT membeat mbst be the case,
as a matter of administrative necessity: a RRT naenmbight have had
second thoughts about the proper factual conclasiona case; or a hew
judicial decision might change the member’'s undeding of the relevant
law. Mere case management practices, even ifguldecreed, cannot stand
in the way of justice being donQueensland v JL Holdings Pty Ltd (1997)
189 CLR 146.

103 In a case of the kinds dealt with by the RRdleaision is no decision, in my
opinion, until either it has been communicatedh® applicant or irrevocable
steps have been taken to have that done. | sgeednumunication to the
applicant because, before the RRT, the applicatiteionly party. There is
no need to regard a decision as irrevocable béforeist be considered to
have passed into the public domain.

Spender J was less definite, saying (at [12]):

12 There is little evidence touching the questidmether the decision by the
Member of the RRT, in this particular case, wasytival recall”. | think it
likely that, had the Member wanted to recall hgned decision, because, for
example, he had changed his mind or had realisad te had made a
mistake, he would have been able to retrieve toesia at any time prior to
a copy of it having been sent to either the Mimistethe applicant as then
required by s 430(2) of tidigration Act 1958 (Cth) (“the Act”).

Higgins J took a different view. His Honour saad [78]):

78 ... Given the procedures adopted by the RRT ,dinseto me that once the
reasons for decision were delivered to and recoiddtie Registry of the
RRT, the decision was made.

In my view, the observations of Higgins J have ppligation to the facts of the
present case and, with respect, | am unable teagth them as a matter of principle. In my
respectful opinion the principles stated by Maddgwland echoed by Spender J are a correct
statement of the legal position. All three judgeslorsed the statement of principle made by
Finn J. That statement of principle incorporategi@ical consideration. A decision maker

must be precluded from revisiting the decisioniatdn her option before it is to be regarded
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as final in the relevant sense. In the preserg tasre was, in my view, no support in the
evidence or in any of the statutory provisionse@lupon by the appellant to suggest that it
was beyond the power of the member of the RRT ¢allr¢he decision which had been sent
to the Registry through the RRT’s electronic cassmagement system. In so far as the
member of the RRT concluded that it was beyongbiger to do so he made a jurisdictional

error.

In my view the judgment of the FMCA was correct amduld not be disturbed. The
appeal should be dismissed and the respondentdshaué her costs.

Counsel for the Minister asked, in the event thatappeal was dismissed, for costs of
a notice of contention upon which we refused Igaveely at the appeal. There is no reason
to think that costs were materially increased asoa of the notice of contention. | would

not make a separate costs order in this case timebect.
In my view, the appropriate order is “the appealignissed with costs”.
| certify that the preceding thirty-two
(32) numbered paragraphs are a true
copy of the Reasons for Judgment

herein of the Honourable Justice
Buchanan.

Associate:

Dated: 12 September 2012
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IN THE FEDERAL COURT OF AUSTRALIA
NEW SOUTH WALESDISTRICT REGISTRY
GENERAL DIVISION NSD 655 of 2012

ON APPEAL FROM THE FEDERAL MAGISTRATES COURT OF AUSTRALIA

BETWEEN: MINISTER FOR IMMIGRATION AND CITIZENSHIP
Appdlant
AND: SZQOY

First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

JUDGES: BUCHANAN, LOGAN AND BARKER JJ
DATE: 12 SEPTEMBER 2012
PLACE: SYDNEY

REASONS FOR JUDGMENT
LOGAN J:

| have had the advantage of reading in draft tlesaes for judgment prepared by
Buchanan J. | agree with the order which his Honproposes. | am also in general
agreement with his Honour’'s reasons. As Buchanamglilights, differing views were
expressed irtemunigus v Minister for Immigration and Multicultural Affairs [1999] FCA
422 (Finn J) $emunigus) and, on appeal, isemunigus v Minister for Immigration and
Multicultural Affairs (2000) 96 FCR 533 as to when the Refugee Reviatuiial (RRT)

becamdunctus officio.

Like Buchanan J, | consider that the RRT’s decisi@s not beyond recall by the
member constituting the RRT for the purposes ofréwew until it was manifested to the
applicant for review (the first respondent) andttie Secretary to the appellant Minister's
department by some overt act. That was the viewessed inSemunigus by Finn J at first
instance (at [19]) and, on appeal, certainly by eidk J (at [102] - [103]) and also, |
consider, by Spender J (at [12]), in contrast & tf Higgins J (at [78]) who considered that
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communication of the member’s decision on the mgvie the registry put it beyond that
member’s recall. Because we are differing from kfigg) on a point not just of considerable
practical importance in relation to the administnatof the RRT but also one of principle,
which may be of more general relevance to admatist decision making, | wish to amplify

why | am in general agreement with Buchanan J.

The RRT owes its existence to and exercises notagrgarisdiction than that
conferred by théMigration Act 1958 (Cth) (the Act). It is therefore the text of theopisions
of the Act concerning these matters, the contexthich they appear and the subject, scope
and purpose of those provisions which one must @&am order to determine when after an

application for review has been lodged with it RIRT becomegunctus officio.

Materially, the following emerges from such an exaation.

Most importantly, and as French CJ, Gummow, Hag@rennan, Kiefel and Bell JJ
observed in their joint judgment Minister for Immigration and Citizenship v SZIAl (2009)
83 ALJR 1123 at [18]:

The core function, in the words of s 414 of the,A&to ‘review the decision’ which
is the subject of a valid application made to thiédnal under s 412 of the Act.

The type of review function consigned to the RRE halengthy provenance in Australian
law, which may be traced back via, notalilyake v Minister for Immigration and Ethnic
Affairs (1979) 46 FLR 409 Hrake) to Shell Company of Australia Ltd v Federal
Commissioner of Taxation [1931] AC 275 at 296-298. On such a review, thestjon is what
is the correct or preferable decision on the maltéxefore the administrative tribund@rake

at 419 per Bowen CJ and Deane J.

Though the RRT is a body established under the(\d67), it is not constituted as a
body corporate. The Act sometimes uses the termefutiee Review Tribunal” or “Tribunal”
(defined by s 410 to mean the Refugee Review Tabhun a collective sense, as for example
in s 458 to refer to the Principal Member, Deputinépal Member (if appointed), Senior
Member and the other members of which it consists an other occasions, to refer to the
RRT as constituted by the particular member whodaoots the review of a particular
decision (s 421).



39

40

41

-12 -

That it is a single member of the RRT who, by \ertof s 421, undertakes the “core
function” of review in a particular case is instiiue. It highlights that the focus must be on
when that particular member beconfiesctus officio. It is on the RRT as constituted by that
particular member on whom falls the responsibifibt only of conducting the review but
also of recording the decision and reasons asnestjby s 430 of the Act and either notifying
the applicant for review and the Secretary to tlepddtment of Immigration and Citizenship
(Secretary) as required by s 430A of the Act orthiit member delivers the Tribunal's
decision orally, notifying the Secretary as requiing s 430D of the Act.

The intellectual process in undertaking the comecfion of review is not an end in
itself. The decision and reasons which are theltre$that intellectual process must be made
known to the persons interested. Those personsharapplicant for the review and the
Secretary. It is only when the decision of the R&&Tconstituted by the particular member
has either been pronounced orally or, if given itimg, sent to the applicant and to the
Secretary in accordance with the notification ddtiign that the core function of review is
complete. Before then, the member is entitled teersecond (or more) thoughts perhaps on
the basis of further reflection on all of the matkhitherto to hand, perhaps stimulated by
further material. At that stage, the matter isrehfiintramural. Depending on the nature and
source of that further material there may be pracadairness obligations which fall upon
the member before a final decision is made. Thahbes is entitled to entrust to a registry
officer the tasks of recording the decision anahaitifying the applicant and the Secretary of
that decision but the responsibility for so doirgmains that of the member who has
conducted the review. Until the decision has besnt sut, that member is also entitled to
countermand a direction to the registry to recand aend out what has proved, upon the

member’s reflection, to be an earlier version aft tmember’s decision.

A distinction between the intellectual process dmaistrative decision-making and
its culmination by manifestation to the interespedity is also evident in the analysis made by
Kitto J (Menzies J agreeing) Batagol v Federal Commissioner of Taxation (1963) 109 CLR
243 Batagol) of the process of assessment laid down iririb@me Tax Assessment Act 1936
(Cth). His Honour’s conclusion was that assessmerthe sense of a mere calculation
produced no legal effect, the process of assessnmnbeing complete until notice of the

assessment had been given to the taxpayer, “[Migttione in the Commissioner's office can
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amount to more than steps which will form part nfassessment if, but only if, they lead to
and are followed by the service of a notice of sssent”. In this case, an analysis of the
provisions of the Act relating to the RRT’s coradtion of review yields a similar type of

conclusion. Nothing done within the RRT’s officencamount to more than steps which will
form part of the review of the decision if, but wif, they lead to and are followed by the oral
pronouncing or other notification of the decisiointlee particular member constituting the

RRT for the purpose of that review.

The decision which has to be made and recordedrusndi80 of the Act is the
decision which that particular member has eith@npunced orally or finally intends to be
notified under s 430A. To construe, as was prombiethe Minister in submissions, s 430(2)
of the Act as having the effect that some initiakcidion which may be reached by the
particular member but never communicated other tikaRRT registry staff became that
member’s decision on the review to the exclusiothat member’s being able to have second
thoughts is to read that provision out of contéxtcontext, what must be recorded under s
430 is the final decision to which that particumember has come before the matter is

beyond recall.

Were there a direction given by the Principal Memiogder s 420A of the Act which
purported to preclude the ability of the particulaember conducting a review to recall a
decision communicated to registry staff but notifreat that direction would be inconsistent
with when the RRT’s “core function” is concludeddamo that extent be invalid. Though the
Act has been much amended since 2001, the observatithis effect made by Merkel J in
Sngh v Minister for Immigration and Multicultural Affairs (2001) 109 FCR 18 at [53]
remains true of the Act as it stood at the time whee RRT conducted the review under

present consideration.

The current procedure for the notifying the decisio the applicant and to the
Secretary of the decisions of the RRT is the resulimendments made to the Act by the
Migration Legislation Amendment Act (No 1) 2008 (Cth) (the 2008 Amendment Act). Prior to
the 2008 Amendment Act, the Act required that tiReTR decision be “handed down”. That
entailed a requirement that the applicant and gwe$ary be invited to be present at a time

when the member constituting the RRT would thenoance the decision orally. An
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announcement of the decision orally is still possibnder the current procedure but the
alternative of notification by other means is noffeed. As part of that current procedure,
s 430(2) seems to have no higher purpose thanggmiecision to what is to be the date of
the decision when the RRT avails itself of thaemiative. It is no part of the sub-section’s
role to preclude the member constituting the RRTtlie purpose of a particular review from

changing his or her mind before notification bytthkernative occurs.

Entitlement to look at material sent by an applicafter a hearing is one thing;
whether there is any obligation so to do eithethim circumstances of the particular case or
otherwise is another. The error in this case wathenRRT’s concluding that there was no
entitlement to consider the further material. In@ necessary to consider whether the RRT

had any obligation so to do.

Though the question is always one of constructibthe governing legislation, the
conclusion that the Act does not preclude revidigran administrative decision-maker until
the decision has been externally notified accoridl the way in which a like question was
answered by Jagot J, when a judge of the New SMatles Land and Environment Court in
Pongrass Group Operations Pty Ltd v Minister for Planning (2007) 156 LGERA 250
(Pongrass) at [26] and at [33] in respect of another statuttecision-making task.

In Pongrass, the role of decision-maker was consigned by t#aiu a Minister. The
statute concerned was regarded by Jagot J as iogemgainst the background of an
assumption by Parliament, grounded in principlegadd public administration, that there
would be a “dialogue” between the Minister and peemanent head and other officers of the
department with respect to a decision. It was kil if, in the course of that dialogue and as
in that case, the Minister’'s proposed decision lbecbme known within the department, that
would not, before its external notification, predduthe Minister from coming to a different
decision.

Here, in providing in Div 10 of Pt 7 of the Act fohe RRT to have a registry, a
registrar and other officers, Parliament provideat &dministrative assistance for the
members who would constitute the RRT. That, indberse of rendering that assistance, a
registry officer might come to know of a memberscition may be taken to have been

assumed if not expected by Parliament. That knoydes not to be equated with the
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conclusion of the review process. Neither expreaskyby implication does the Act dictate
that.

The position in the present case is to be conttastgh that in Minister for
Immigration and Multicultural Affairs v Bhardwaj (2002) 209 CLR 597Bhardwaj). In that
case, what purported to be the decision of thautidb was communicated but it was later
appreciated that the making of that decision haenbattended by a jurisdictional error
(denial of procedural fairness). That error meduatt in law there had never been a valid
decision on the review by the tribunal and hendfing which rendered the tribunainctus
officio. Here, the RRT was not, when the further matevas received from the migration
agent,functus officio because no decision had yet been pronounced ifiedotn deciding

that it was not possible to “re-open” the revielne RRT made a jurisdictional error.

| certify that the preceding seventeen
(17) numbered paragraphs are a true
copy of the Reasons for Judgment
herein of the Honourable Justice
Logan.

Associate:

Dated: 12 September 2012
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IN THE FEDERAL COURT OF AUSTRALIA
NEW SOUTH WALESDISTRICT REGISTRY
GENERAL DIVISION NSD 655 of 2012

ON APPEAL FROM THE FEDERAL MAGISTRATES COURT OF AUSTRALIA

BETWEEN: MINISTER FOR CITIZENSHIP AND IMMIGRATION
Appsdlant
AND: SZQOY

First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

JUDGES: BUCHANAN, LOGAN AND BARKER JJ
DATE: 12 SEPTEMBER 2012
PLACE: SYDNEY

REASONS FOR JUDGMENT
BARKER J:

| have had the advantage of reading in draft tlesaes for judgment prepared by
both Buchanan J and Logan J. | agree with theravtiech Buchanan J proposes. | am also

in general agreement with his Honour’s reasoregrée also with the reasons of Logan J.

As Logan J points out, in deciding the question tweethe member of the Refugee
Review Tribunal (RRT) was precluded as a mattetaaf from deciding to consider the
materials lodged late by the representative of dppellant before the RRT, given the
statutory nature of the RRT and the functions thaerforms, it is necessary to regard the
terms of the statute that governs the review fonetithat it performs.

When this examination is conducted there is noiqdar reason to think that the
Parliament anticipated that the review functiorthef RRT would come to a halt because the
RRT, by its human member or members, came to at poitheir mental or intellectual
consideration of the issue or issues under reviet the review should be determined in a
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particular way. To come to such a conclusion wawdtionly be artificial but could hardly be
said to serve any public policy reason for the Wilament of the RRT and the review

function that it performs.

To read the relevant provisions of thegration Act 1958 (Cth) in this way, as the
Minister proposes, by drawing some strict divisiogtween the making of a decision on
review and the subsequent provision of reasonshitrdecision, is highly artificial. Apart
from anything else, it may not necessarily be thgecthat any decision-maker, including in
the RRT, finally decides what the resolution ofissue or issues should be until concluding
the required written reasons for that decision.e @ikcision and the reasons to be expressed

for the decision may in any given case be arrivesimultaneously.

The position taken by the member of the RRT wasffiect, that short of Bhardwaj
issue (see Minister for Immigration and Multicultural Affairs v Bhardwaj
(2002) 209 CLR 597) arising (as discussed in tlesaomes of Logan J), having signed his
decision and, in effect, instructed that it be askxl to the affected party and thereafter to the
Secretary to the appellant Minister’'s departmantagcordance with the requirements of the

Act, he was statutorily prevented from reconsidgiinat he had decided and signed off on.

In my view, as tempting as that course may be onynaacasions, and as appropriate
as it may be on some occasions not to reopen amndttis not, as a matter of proper
construction of the Act, the position under the.Aéts Buchanan J has pointed out, and as
the majority inSemunigus v Minister for Immigration and Multicultural Affairs [2000] FCA
240; (2000) 96 FCR 538mphasised, there may be a number of reasonsirthptactice,
might arise following the formal signing of a decis and instruction that it be sent out in
accordance with the Act, that might lead the deoisnaker to realise that some aspect, if not
the whole of, the decision recorded should be cbdrend corrected and to that end the

materials that have been ordered to be sent calleddor those purposes.

In the present circumstances, for example, it mayehbeen appropriate for the
decision-maker to have considered the materialsnigtédl extremely late in the piece on
behalf of the appellant. That, however, is not iggie in this proceeding. The issue is

whether the member was right to conclude he cootdake such a step.
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The Act, as Logan J, with respect, demonstratessome detail, indicates
communication to a party — and probably to the &acy too — as a critical point in the
process by which the decision arising from theeevprocess is “beyond recall”. | would
also emphasise, however, that it is only followregeipt of the reasons given for a decision
that parties such as an appellant and the Ministedhere appropriate the Secretary will be in
a practical position to take advantage of theihtsgo make an application in respect of the

decision as provided for by s 478 of the Act.

As | observed above, there is no compelling reasgpublic policy why the RRT
should not be able to recall the reasons recordidgcision arising from the review process
under the Act before it has been communicatedpargy. While finality is important in any
decision-making process, there is a much greataligopolicy to be served if, despite having
written up the reasons for a decision and instouthey be despatched to the affected party
and the Secretary, the RRT has the flexibility ¢orect any error made so as to avoid legal
error or to take steps to avoid any possible igast After all, the whole point of the review
process is to ensure that good and fair decisisasneade in the course of the public

administration of the Act in this difficult area décision-making.

| certify that the preceding nine (9)
numbered paragraphs are a true copy
of the Reasons for Judgment herein
of the Honourable Justice Barker.

Associate:

Dated: 12 September 2012



