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FEDERAL MAGISTRATES
COURT OF AUSTRALIAAT
SYDNEY

SY G 1659 of 2007

SZFTD
Applicant

And

MINISTER FOR IMMIGRATION & CITIZENSHIP
First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

REASONS FOR JUDGMENT

This is an application for an order to show caubg & remedy should
not be granted in respect of a decision of the gefuReview Tribunal
(“the Tribunal”) signed on 20 April 2007, which mfhed the decision
of the delegate for the Minister for ImmigrationdaMulticultural
Affairs not to grant the applicant a protectionavis

Background

2.

On 7 May 2004 the applicant applied to the Depantroé Immigration
and Multicultural Affairs for a protection visa. limis application he
claimed to fear persecution in Nepal because wel@aste made him
the subject of caste-based discrimination and barast. The applicant
claimed that he had received death threats from idfa@fter he
refused to join their activities, and that despites, he has been
identified as an anti-monarchist and is now waigthe police (Court
Book “CB” 24-27).
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3. The application was refused by a delegate of tts¢ fespondent on 3
August 2004 (CB 34) and by the Tribunal on review28 December
2004 (CB 53). An application for judicial review svaubsequently
filed with this Court, and on 20 December 2006,hdits FM remitted
the matter to the Tribunal to be determined acogrdo law (CB 79).
By decision signed on 20 April 2007, the Tribundfirmmed the
decision of the delegate not to grant the appliegmtotection visa (CB
115).

4. The matter is now before this Court pursuant toagplication for
judicial review filed on 25 May 2007, and an amehdeplication filed
on 17 October 2007.

| ssues for deter mination

5. The issues before the Court are as follows:

J Whether the direction that James Silva constitiéeTribunal for
the purpose of the review was valid;

*  Whether the Tribunal applied the wrong test anduireq the
applicant to demonstrate that he had been targetednally;

*  Whether the Tribunal was required to provide thpliapnt with
an opportunity to respond to concerns it had almuatence
provided to it after the conclusion of the hearing.

The application

6. The applicant set out three grounds as follows:
(1) Failure to consider the content of my wife’s letter
(2) Failure to consider the geographic aspect of mynela

(3) Failure to understand my position in context ofifes.

7. The applicant set out the following three groundshis amended
application:

(1) The Tribunal lacked the authority to make the denis
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Particulars

(@) The Principal Member of the Tribunal failed to re-
constitute the Tribunal in accordance with the
Migration Act 1958 s.425.

(2) The Tribunal applied the wrong test.
Particulars

(@) The Tribunal failed to consider whether the applica
was targeted as a member of a group rather than as
an individual.

(b) The Tribunal failed to consider the applicant’s
evidence cumulatively.

(3) The Tribunal denied the applicant procedural fasae
Particulars

(@) The credibility of the letter from the applicantife
was an issue arising in relation to the application
under review. The Tribunal failed to give the apaiit
a real opportunity to give evidence and present
arguments in relation to it.

Findings of the Court in relation to the groundsin the application

8.

Ground one alleges a failure to consider the casteha letter from

the applicant’s wife. That assertion is incorrélee Tribunal considered
the letter at CB 127.10 and in detail at CB 1392 Tribunal placed
little weight on the assertions in the letter aetl gut its reasons for
that. As stated by the Federal Court of Australidee v Minister for

Immigration and Multicultural and Indigenous Affai2005] FCA 464

at [27]:

The Tribunal is entitled to accept or reject or gisuch weight to
the evidence proffered as it thinks appropriate all the
circumstances.

Ground one is rejected.

Ground two alleges a failure to consider the ggagaaspect of the
applicant’s claim. No particulars have been giveths ground and no
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submissions have been made in support of it. THauidal set out its
synopsis of the applicant’s claims and considetiegspects of them in
detail (CB 133.2-140). It has not been shown thatTribunal failed to
deal with any aspect of the applicant’s claims.Bbtwo is rejected.

10. Ground three alleges a failure to understand tipédcamt’s positiortin
[the] context of politics” The Tribunal gave extensive consideration to
the applicant’s involvement in politics (CB 124.3612, 134.6-136.6,
137.6, 139.9). The Tribunal considered the apptisakaims carefully
and in detail, and set out its reasons for not @aog much of them. It
Is a matter for the Tribunal which evidence it quteeor rejectsiee
(ante). It has not been shown that the Tribund¢daio understand the
applicant’s claim“in [the] context of politics” Ground three is
rejected.

Findings of the Court in relation to the grounds in the amended
application

Ground one

11. Ground one asserts that the Tribunal lacked authooi make the
decision. The applicant’s ‘Outline of Submissiorstates that the
second Tribunal was constituted differently frore first Tribunal and
that

There is no evidence before the Court that the guaces
required by the Act ss.422 & 422A have been folibwEhe
Applicant, therefore, submits that the proceduresrew not
followed and the Tribunal was not lawfully condet and lacked
the authority to make the decision.

12. A printout was tendered on behalf of the applicdhat shows that s.421
of theMigration Act 1958 Cth) (“the Act”) is referred to as the section
pursuant to which the Tribunal was constituted 6rJ&nuary 2007 for
the purposes of the review (Exhibit Al). It is a@gufor the applicant
that s.421 is the “wrong power” to use to recontgithe Tribunal. The
relevant sections provide:

420 Refugee Review Tribunal's way of operating
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(1) The Tribunal, in carrying out its functions undéist Act, is
to pursue the objective of providing a mechanismeview
that is fair, just, economical, informal and quick.

(2) The Tribunal, in reviewing a decision:

(@) is not bound by technicalities, legal forms or sulef
evidence; and

(b) must act according to substantial justice and tlegita
of the case.

421 Constitution of Refugee Review Tribunal for eaxise of
powers

(1) For the purpose of a particular review, the Triblimato be
constituted, in accordance with a direction under
subsection (2), by a single member.

(2) The Principal Member may give a written directionoat
who is to constitute the Tribunal for the purposk @
particular review.

422 Reconstitution of Refugee Review Tribunal-uadability
of member

(1) If the member who constitutes the Tribunal for plieposes
of a particular review:

(@) stops being a member; or

(b) for any reason, is not available for the purposehu
review at the place where the review is being
conducted;

the Principal Member must direct another member to
constitute the Tribunal for the purpose of finighithe
review.

(2) If a direction is given, the Tribunal as constiiten
accordance with the direction is to continue toidimthe
review and may, for that purpose, have regard tp @tord
of the proceedings of the review made by the Tabas
previously constituted.

(3) In exercising powers under this section, the Ppati
Member must have regard to the objective set out in
subsection 420(1).
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422A Reconstitution of Tribunal for efficient congtt of review
(1) The Principal Member may direct that:

(&) the member constituting the Tribunal for a partawul
review be removed; and

(b) another member constitute the Tribunal for the
purposes of that review;

if the Principal Member thinks the reconstitutisin the
interests of achieving the efficient conduct of iéx@ew in
accordance with the objective set out in subsectzi(1).

(2) However, the Principal Member must not give such a
direction unless:

(@) the Tribunal's decision on the review has not been
recorded in writing or given orally; and

(b) the Principal Member has consulted:
() the member constituting the Tribunal; and

(i) a Senior Member who is not the member
constituting the Tribunal; and

(c) either:

() the Principal Member is satisfied that there is
insufficient material before the Tribunal for the
Tribunal to reach a decision on the review; or

(i) a period equal to or longer than the period
prescribed for the purposes of this subparagraph
has elapsed since the Tribunal was constituted.

(3) If a direction under this section is given, the rbem
constituting the Tribunal in accordance with theedtion is
to continue and finish the review and may, for {hatpose,
have regard to any record of the proceedings ofréwew
made by the member who previously constituted the
Tribunal.

13. Section 421 is a general power for the Principlerier to direct who
Is to constitute the Tribunal for the purpose gfaaticular review. The
heading of s.422 (which is deemed to be part ofAitte- refer s.13 of
the Acts Interpretation Act 1901Cth)) is “Reconstitution of the
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14.

15.

SZFTD v Minister for Immigration & Anor [2007] FMCA930

Refugee Review Tribunal — unavailability of membét’is argued that
s.422 is a specific power for reconstitution of Trédunal, as distinct
from the general power in s.421 to “constitute” firgbunal. When
s.422 is examined it is clear that the power pregié to “constitute”
the Tribunal in the circumstances provided. Eaclsfi21, 422 and
422A are powers for the Principle Member to givdigction as to
who is to constitute the Tribunal for the purposa ceview.

Also, although the heading of s.422A refers to ‘Gtestitution of
Tribunal...”, its terms provide thdthe Principle Member may direct
that...another member constitute the Tribunal fog purposes of that
review”. It is not determinative of the question of thdidity of the
direction in Exhibit Al that the form refers to tigeneral power in
s.421, and not the specific powers in ss.422 ar2d\4Zhe position is
that the Principle Member had the power to give divection as to
who would constitute the Tribunal for the purpodetiee particular
review. That power was exercised. Even if an emwas made by
referring to s.421 in the form, that does not m#aat the power to
iIssue a direction as to who is to constitute thufral has not been
validly exercised. At most, it means that the faixhibit A1) has not
been filled in accurately. The direction of who wasconstitute the
Tribunal was made: for that direction to be validis not necessary
that a particular section be specified on the foifthe Principle
Member had the power to constitute and reconstuteat power was
exercised. It is not crucial which section the faefers to. The fact is,
the Principle Member was exercising his power teai who was to
constitute the Tribunal for the purpose of the @aviNothing was done
that was beyond power. The direction to constitime Tribunal is
valid.

The applicant referred to the decisionMimister for Immigration and
Multicultural Affairs v Wand2003] HCA 11 as to whether there was a
power to reconstitute the Tribunal in a particMay. The Court notes
the statement in [3] of the reasons of Chief JadBteeson that

The power of deciding the constitution of the Tni@ufor the
purpose of a particular review proceeding was wsie the
Principal Member of the Tribunal by the MigrationctA1958
(Cth) (“the Act”), (ss.420, 420A, 421, 422, 422A).
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16.

17.

18.

19.

The Court understands that as confirmation thattieciple Member
can constitute the Tribunal under one or otheho$é provisions.

At [100] Justice Kirby refers to the power in s.A22) to direct that a
“member...be removed’ and that ‘another member stibute the
Tribunal™ . That does not mean that the Principle Member aaalso
iIssue such a direction pursuant to the general powse421.

As to the constitution point, it is submitted fbetfirst respondent that
by s.33(3) of theActs Interpretation Act 190(Cth) the power to make
an instrument includes the power to revoke or amernbhat is true,

but that does not bear on the question of the pdwassue a new
instrument. The Court accepts the submission ferfitlst respondent
that when a matter is remitted to the Tribunal bhg Court to be
determined according to law, the Principle Membeausimmake a
decision as to who will constitute the Tribunal tbe purpose of the
review. That decision can be made pursuant to ofiftie Act.

The first respondent referred to the decision daftida McHugh in

Wang(ante) at [34] where his Honour, in considering tdeonstitution

of the Tribunal in that matter, referred to the powun s.421(2). The
Court takes that as confirmation that s.421 gihesRrinciple Member
power to issue a direction as to the constitutibthe Tribunal, where a
matter is remitted to it for determination.

There is a rebuttable presumption of regularityt thas explained by
Griffith CJ in McLean Bros & Rigg Ltd v Gricgl906] HCA 1; (1906)
4 CLR 835 (4 March 1906) at 850 (Citing Justice viBge in Knox

County v Ninth National Banld893) 147 US 91) as follows:

It is a rule of very general application, that whkean act is done
which can be done legally only after the performreamé some
prior act, proof of the later carries with it a pemption of the
due performance of the prior act.

The presumption was also discussedEdwards v Commonwealth
Bank of Australig1997) 73 IR 409 at 413-414:

http://thomsonnxt4/firstpoint/request.aspx?citatioB+IR+409&
filterBy=7The presumption of regularity, omnia praesumuntur
rite esse acta, has a long lineage: see R H Ker8lmpom’s Legal
Maxims (10th ed, London, Sweet & Maxwell Ltd, 1989 640.
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It was described in the following way by McHugh(a4 he then
was) in Minister for Natural Resources v New South Wales
Aboriginal Land Counci(1987) 9 NSWLR 154 at 164:

The natural home of the maxim is public law. Whare
public official or authority purports to exercisepwer or
to do an act in the course of his or its dutieprasumption
arises that all conditions necessary to the exeras that
power or the doing of that act have been fulfill@tus a
person who acts in a public office is presumedaweehbeen
validly appointed to the officé’'Gahey v Alston(1836) 2
M & W 206 at 211; 150 ER 731 at 73R;v Brewer(1942)
66 CLR 535at 548;Hardess v Beaumoi953] VLR 315
at 318-319. And a council which must form an opiras to
whether there will be any detriment upon the gragtof a
planning permit is presumed to have formed the iopin
before granting the permiPearce v City of Coburfl973]
VR 583.

A particular application of the presumption has tresult that
where an act is done which can be done legally afigr the
performance of some prior act, proof of the lattet carries with
it a presumption that there has been due perforrmaidhe prior
act: seeMcLean Bros & Rigg Ltd v Gric€1906) 4 CLR 835 at
849-850, and for more recent applications of thegspmption,
see Attorney-General for the Northern Territory v Mites for
Aboriginal Affairs (1986) 67 ALR 282 at 29Dawson v Westpac
Banking Corporation(1991) 66 ALJR 94 at 99Australian
Securities Commission v Fairl{@993) 11 ACLC 669 at 695 and
Re NIAA Corporation Ltd (in lig(1993) 12 ACSR 141 at 144.

The presumption may be viewed as a presumpticamofdee J D
Heydon, Cross on Evidence (5th ed, Sydney, Buttdrsydl996)
at par 1175, though a rebuttable one. The preswnpgrevails if
there is no evidence rebutting it: sSee Bladen1952] VLR 82 at
86-87; Mallock v Tabak[1977] VR 78 at 84;Smith v Smith
(1985) 80 FLR 444at 450; Perlt v Kahl(1976) 13 SASR 433
and Carpenter v Carpenter Grazing Co Pty [1®87) 5 ACLC
506 at 514.

20. The Court refers also to the case@dsford Christian School Ltd &
Anor v Totonjian & Org2006] NSWSC 725 at [110]-[111] as follows:

The gap in the evidence as to the sequence in wtheh

documents were signed may be filled by resortegtiesumption
of regularity, omnia praesumuntur rite esse acthe Trelevant
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principle was succinctly stated by Lindley LJHarris v Knight
(1890) LR 15P & D 170 at 179-180:

The maxim, “Omnia praesumuntur rite esse acta,’ars
expression, in a short form, of a reasonable praldgband
of the propriety in point of law of acting on symiobability.
The maxim expresses an inference which may reagobhab
drawn when an intention to do some formal act is
established; when the evidence is consistent wii t
intention having been carried in effect in a propeay; but
when the actual observance of all due formalitiaa only
be inferred as a matter of probability. The maxisnniot
wanted where such observance is proved, nor hasyt
place where such observance is disproved. The mamiyn
comes into operation where there is no proof ong arathe
other; but where it is more probable that what vitended
to be done was done as it ought to have been dorenter
it valid; rather than that it was done in some atheanner
which would defeat the intention proved to exist] avould
render what is proved to have been done of noteffS8ee
also Carpenter v Carpenter Grazing Co L(®87) 5 ACLC
506 at 514.)

The rule described by Lindley LJ applies here.daadingly infer,
as a matter of probability (which is all | need djp that Mr
Warren signed the documents in the order necessargive
efficacy to his actions, that is, that he signed #ppointment
document, followed by the special resolution doaimellowed
by the ordinary resolution document.

21. The Court finds that the Tribunal was validly canged by the
direction (Exhibit A1), which carries with it thegsumption that there
was due performance of the steps required for toastitution. A
presumption arises that all conditions necessatydoexercise of the
power to constitute were fulfilled. The Court press that s.422A was
complied with. There is no evidence to rebut tiBsound one is
rejected.

Ground two

22. Ground two alleges that the Tribunal applied theorwgr test. The
applicant’s ‘Outline of Submissions’ allege thae thribunal required
the applicant to demonstrate that he had beentéatgeersonally, and
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“discounted any harm which he may have faced whiahk also faced
by others”.The following passages at CB 137 are referred to:

...the applicant asserted that the authorities hadeted him in
the mid-2003 raids as a suspected Maoist and ihtligf his
Communist Party background. However, his descniptod the
alleged June 2003 incident suggested a routingrégaperation
involving all local inhabitants, and particularlyoyng men.

However, the Tribunal finds with confidence thaé thecurity
actions in June and October 2003 were large-scaeusty
operations, and did not involve action against thgplicant
personally for reason of his past Communist Pargmibership,
his ongoing employment as the Club or for any other
reason....The applicant's continued presence in tiea,auntil
January 2004, supports the Tribunal's conclusioratththe
authorities did not target him personally...

The Tribunal did not thereby apply the wrong téstiealt with one of
the applicant’s claims. The Tribunal considered tak applicant’s
claims as set out in its synopsis (CB 133.2).

23. The applicant alleges that the Tribunal should rawesidered whether
the applicant was targeted for his membership sbeaal group of
“local inhabitants who were young menThe Court accepts the
following submissions for the first respondent:

...the Applicant did not expressly claim that youreprformed a
social group subject to persecution by the autlesiand such a
claim did not clearly arise from the materials befdhe RRT:
NABE v Minister for Immigration and Multicultural ral
Indigenous Affairs (No 2Y2004) 219 ALR 27; [2004] FCAFC
263 at [61].

The Applicant stated that “just about everyoneha village was
targeted”, and that “all the authorities were susfus of all the
young people as being Maoist — he then added, rewthat it
was mainly the Club members who were being accuged”125.

The statement made by the Applicant that the aitib®rwere
suspicious of all the young people does not amimuatclaim that
they suffered persecution by the authorities, hat the Applicant
himself suffered persecution as a result of beiggung person.

SZFTD v Minister for Immigration & Anor [2007] FMCA930 Reasons for Judgment: Page 11



Having regard to the Applicant’s evidence as a whdhere was
therefore no error in the RRT determining that &pplicant was
claiming to have suffered persecution by the autiesr on the
grounds of his employment in the Club and not assalt of
membership in some other broader social group.

24. The Tribunal’'s decision shows that it dealt witle fhossibility that the
authorities might be interested in the applicamtriEzasons other than
his Communist Party background or employment in Ghgb, as the
Tribunal used the phraser for any other reason”(CB 137.6). The
Court accepts the submission for the first respontieat the applicant
did not allege that he was persecuted for reasébrilonging to a
particular social group, and that claim did nosarclearly from the
material before the Tribunal. The Tribunal therefoovered all claims
put to it.

25. The applicant complains about the Tribunal’s findiof fact that the
comments in the letter from the applicant’s wife it overcome the
Tribunal’s findings above that the applicant and hbme have not
been targeted in the past (CB 139.5). It is asd¢hiat the Tribunal was
required to consider the evidence as a whole bebsieving or
disbelieving the applicant. The Court finds tha fwibunal considered
the evidence leading to its conclusion at CB 1384 it “does not
accept that the applicant’'s family home is showthm photograph, or
that he or his family have suffered any persongbmperty damage”
Those findings of fact were properly open to thébdmal on the
material before it and are not subject to revidws la matter for the
Tribunal which evidence it accepts or rejetise(ante).

26. The Tribunal recorded another finding at CB 13%attit did not
accept that the applicant’s family was subject dstppersecution. The
Tribunal then considered the letter from the appitts wife (which
had been considered previously at CB 127.10-128slpart of its
consideration of the evidence as a whole. The habwas entitled to
make findings on credibility as it considered eatdim or piece of
evidence; it set out its reasons for rejecting @it the claims and
evidence. The Tribunal was entitled to reject doorating evidence:
Minister for Immigration and Multicultural AffairsEx parte Applicant
S20/20022003) 198 ALR 59 at [12]. The Tribunal set outrgmsons
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for rejecting the letter, or giving it little weigi(CB 139.2-5). The
Court finds no error of law. Ground two is rejected

Ground three

27.

28.

Ground three alleges a denial of procedural fagnabeging that the
Tribunal failed to give the applicant a real oppaity to give evidence
and present arguments in relation to the lettemfrois wife. The
Tribunal’'s appraisal of the letter was not requitedbe put to the
applicant pursuant to s.4245ZBYR v Minister for Immigration and
Citizenship[2007] HCA 26 at [18]) as its findings on it weta@bvious
and natural™ SZGQZ v Minister for Immigration and Citizenship
[2007] FCA 1091 at [16]. The letter from the apphts wife was
submitted to the Tribunal following its final heagi of the matter (CB
139.2) and came with a covering submission (CB (7. The
Tribunal was not required to provide the applicasth a draft of its
proposed findings for the applicant to consid&Z.JJU v Minister for
Immigration and Citizenshif2007] FCA 726 per Downes J at [7]. As
stated by Gleeson CJ iBZBEL v Minister for Immigration and
Multicultural and Indigenous AffairR2006] HCA 63 at [48]:

Lord Diplock said inF Hoffmann-La Roche & Co AG v
Secretary of State for Trade and Industry

... the rules of natural justice do not require thecidion
maker to disclose what he is minded to decide ab ttte
parties may have a further opportunity of criticaigi his
mental processes before he reaches a final deci#idhis
were a rule of natural justice only the most taikat of
judges would satisfy it and trial by jury would leato be
abolished.

Procedural fairness does not require the tribunal give an
applicant a running commentary upon what it thirshsout the
evidence that is given. On the contrary, to adamhsa course
would be likely to run a serious risk of conveyargimpression
of prejudgment.

Also, as stated iMinister for Immigration and Citizenship v Applidan
A125 of 20032007] FCAFC 162 at [89]‘the RRT is not obliged to
provide ‘a running commentary upon what it thinkeat the evidence

that is given™.
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29.

30.

31.

32.

33.

The applicant was not denied an opportunity to givelence in the
form of an affidavit or to present arguments inatein to the letter,
which could have been sent with it. The Tribunavegadetailed
consideration to the letter and gave reasons fwipy little weight on
it (CB 139.2-139.8).

The applicant complains about the way in which Tndunal dealt
with the letter and said that a different approabtlould have been
taken. It is not for this Court to specify the pedare that the Tribunal
should have followed when examining the letter.

The applicant then submits that the applicant shbalve been put on
notice about, and given an opportunity to meet, Tréunal’s
concerns. The Tribunal is not required to give ppliaant a running
commentary of its reasons: see (ante).

The applicant referred t8ZBEL(ante) at [47] that

where, as here, there are specific aspects of apliamts
account, that the Tribunal considers may be impdrteo the
decision and may be open to doubt, the Tribunalt @ukeast ask
the applicant to expand upon those aspects oftheumt and ask
the applicant to explain why the account shouldbeepted.

Clearly the Tribunal did not consider the letteonfr the applicant’s
wife to be important to its decision as it placétiel weight on it. The

Tribunal found that the applicant and his home maicbeen targeted in
the past, and that comments in the letter did metapme that finding.
The letter also provided a stark contrast to thenty information. The
letter, having been given little weight, was notportant to the

decision. The applicant was put on notice thafTileunal had grounds
to believe that contrary to the information in theter from the

applicant’s wife, the situation in Nepal had imped CB 127.4).

The applicant referred also 8ZILQ v Minister for Immigration and
Citizenshig2007] FCA 942 at [37] that the applicant be given

a proper opportunity to satisfy the statutory tests.91R(3) and
the obligation in s.425(1) to invite an applicaot & hearing to
give evidence and present arguments about issuss@rin

relation to the decision under review.
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In the present matter, s.425 was complied with @7B 84) and the
applicant had a full opportunity to satisfy thetstary test in s.91R(3)
in the course of hearings before the delegate aodréviews before
the Tribunal (CB 53-78, 115-141). The Court doesfmal a denial of
procedural fairness. Ground three is rejected.

Conclusion

34. The Court finds that the Tribunal's decision is avtive clause
decision that has not been infected with jurisdi@al error. In such
circumstances, and pursuant to s.474 of the Aetgetis no jurisdiction
for this Court to interfere.

35. Accordingly, the application and amended applicatice dismissed.

| certify that the precedin? thirty-five (35) paragraphs are a true copy of
thereasonsfor judgment of Turner FM

Acting Associate: M Giang

Date: 6 December 2007
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