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DECISION: The Tribunal affirms the decision not to grant #mpplicant a Protection
(Class XA) visa.

STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

1. This is an application for review of a decision mdiy a delegate of
the Minister for Immigration and Citizenship tousé to grant the applicant a
Protection (Class XA) visa under section 65 of khgration Act 1958(the
Act).

2. The applicant, who claims to be Palestinian borbabanon, arrived in

Australia and applied to the Department of Immigratand Citizenship for a
Protection (Class XA) visa. The delegate decidedefase to grant the visa
and notified the applicant of the decision andriisew rights by letter.

3. The delegate refused the visa application on tkes lihat the applicant
is not a person to whom Australia has protectiotigabons under the
Refugees Convention.

4. The applicant applied to the Tribunal for review tbe delegate’s
decision.

5. The Tribunal finds that the delegate’s decisiomnsRRT-reviewable
decision under section 411(1)(c) of the Act. Thebdmal finds that the
applicant has made a valid application for reviewlar section 412 of the Act.

RELEVANT LAW



6. Under section 65(1) a visa may be granted onllyafdecision maker is
satisfied that the prescribed criteria for the \naae been satisfied. In general,
the relevant criteria for the grant of a protectiosa are those in force when
the visa application was lodged although some tstgualifications enacted
since then may also be relevant.

7. Section 36(2)(a) of the Act provides that a crdarifor a protection
visa is that the applicant for the visa is a ndizen in Australia to whom the
Minister is satisfied Australia has protection ghlions under 1951
Convention Relating to the Status of Refugees aended by the 1967
Protocol Relating to the Status of Refugees (tagetithe Refugees
Convention, or the Convention).

8. Further criteria for the grant of a Protection &la&XA) visa are set out
in Parts 785 and 866 of Schedule 2 to the MigraRegulations 1994.

Definition of ‘refugee’

9. Australia is a party to the Refugees Convention aaherally
speaking, has protection obligations to people wt®refugees as defined in
Article 1 of the Convention. Article 1A(2) releviytdefines a refugee as any
person who:

to well-founded fear of being persecuted for reasohrace, religion, nationality,
membership of a particular social group or polltigginion, is outside the country of
his nationality and is unable or, owing to suchr feaunwilling to avail himself of the
protection of that country; or who, not having dio@ality and being outside the
country of his former habitual residence, is unaileowing to such fear, is unwilling
to return to it.

10. The High Court has considered this definition imwmber of cases,
notably Chan Yee Kin v MIEA [1989] HCA 621989) 169 CLR 379,
Applicant A v MIEA [1997] HCA 4(1997) 190 CLR 225JIIEA v Guo [1997]
HCA 22;(1997) 191 CLR 559Chen Shi Hai v MIMA [2000] HCA 192000)
201 CLR 293,MIMA v Haji Ibrahim [2000] HCA 55;(2000) 204 CLR 1,
MIMA v Khawar [2002] HCA 14(2002) 210 CLR 1MIMA v Respondents
S152/2003 [2004] HCA 18(2004) 222 CLR 1 andipplicant S v MIMA
[2004] HCA 25;(2004) 217 CLR 387.

11. Sections 91R and 91S of the Act qualify some aspaicArticle 1A(2)
for the purposes of the application of the Act #m@lregulations to a particular
person.

12. There are four key elements to the Convention d&fin First, an
applicant must be outside his or her country.

13. Second, an applicant must fear persecution. Ungetiost 91R(1) of
the Act persecution must involve “serious harm”th@ applicant (section
91R(1)(b)), and systematic and discriminatory camdigection 91R(1)(c)).
The expression “serious harm” includes, for exampléreat to life or liberty,



significant physical harassment or ill-treatment, sgnificant economic
hardship or denial of access to basic servicesearatl of capacity to earn a
livelihood, where such hardship or denial threatiesapplicant’s capacity to
subsist: section 91R(2) of the Act. While the exbBspn section 91R(2)
provide an indication as to the type and level aifnin that would meet the
“serious harm” test, it is important to note thla¢yt are not exhaustive. The
High Court has explained that persecution may bectid against a person as
an individual or as a member of a group. The petsat must have an official
guality, in the sense that it is official, or oflly tolerated or uncontrollable
by the authorities of the country of nationality.

14. However, the threat of harm need not be the prodiiggovernment
policy; it may be enough that the government hdsdar is unable to protect
the applicant from persecution.

15.  Further, persecution implies an element of motoraton the part of
those who persecute for the infliction of harm. pleoare persecuted for
something perceived about them or attributed tonthey their persecutors.
However the motivation need not be one of enmitglignity or other

antipathy towards the victim on the part of thespeutor.

16.  Third, the persecution which the applicant fearsstrhe for one or
more of the reasons enumerated in the Conventibnitttn - race, religion,
nationality, membership of a particular social graar political opinion. The
phrase “for reasons of” serves to identify the madion for the infliction of
the persecution. The persecution feared need naiolady attributable to a
Convention reason. However, persecution for mutigiotivations will not
satisfy the relevant test unless a Convention reasoreasons constitute at
least the essential and significant motivationtf@r persecution feared: section
91R(1)(a) of the Act.

17.  Fourth, an applicant’s fear of persecution for aamtion reason must
be a “well-founded” fear. This adds an objectivequieement to the

requirement that an applicant must in fact holdhsadear. A person has a
“well-founded fear” of persecution under the Convam if they have genuine

fear founded upon a “real chance” of persecutianaf@€onvention stipulated
reason. A fear is well-founded where there is dsahstantial basis for it but
not if it is merely assumed or based on mere spéoul A “real chance” is

one that is not remote or insubstantial or a féckied possibility. A person

can have a well-founded fear of persecution evengh the possibility of the

persecution occurring is well below 50 per cent.

18. In addition, an applicant must be unable, or unmglbecause of his or
her fear, to avail himself or herself of the préi@e of his or her country or
countries of nationality or, if stateless, unaldeunwilling because of his or
her fear, to return to his or her country of forrhabitual residence.

19. Whether an applicant is a person to whom Austrafia protection
obligations is to be assessed upon the facts gsethist when the decision is



made and requires a consideration of the matteelation to the reasonably
foreseeable future.

CLAIMSAND EVIDENCE
20.  The Tribunal has the following documents:
T1 — Tribunal case file, 071454724, folio numbetegi.
D1 — Department case file, CLF2007/51688, folio bened 1-65.
D2 — Department sponsored visitor visa case figlioed.

21. Evidence was given at the hearing by the applicarsummary of the
evidence on the files, including from: the Depanmiisee Movement Records
and Integrated Client Services Environment (ICSEablases; material
referred to in the delegate's decision; other natarailable to the Tribunal
from a range of sources; and the oral evidenceviall

22. The applicant applied for a subclass 679 sponsweigal which was
refused by a delegate. The Migration Review TribuiMRT) remitted the
matter to Department after the MRT held 2 hearinfjse applicant was
granted a subclass 679 visa which the applicanéagpnot to have used to
travel to Australia.

23.  [Further details of the applicant’s various othexavapplications have
been deleted].

24. The applicant lodged a protection visa applicat{te application)
which was refused by the delegate. The applicameotly holds a bridging E
visa.

25. In the application the applicant stated that he tas in Beirut in
Lebanon. He also stated that he belonged to thes#@hn ethnic group and
his religion was Muslim. The applicant stated thist citizenship at birth and
his current citizenship was Palestinian. The applicalso stated that the
country of his former habitual residence was Lelman®rovided with the
application was a copy of the details pages ofaplicant's Document De
Voyage our les Refugies Palestiniens issued byRr#qmublic of Lebanon (the
travel document). In the application the applicatated that the travel
document was valid until a date in the mid 2000'’s.

26. In the application the applicant gave the detdilhe addresses where
he lived in Lebanon.

27. At the hearing the applicant stated that his addireéebanon, prior to

coming to Australia, was in the south of Lebanohe Bpplicant was asked if
it was a Palestinian refugee camp and he statedt thvas not a refugee camp
and that it is more crowded for Palestinians oetslte camps. The Tribunal



asked if it was part of a particular refugee camg lae stated no, but it is near
another camp, about ten minutes by car. He destrilzes the worse camp.

28. In the application the applicant stated that he &adtal of 13 years
education. His qualification was stated to be pagticular trade.

29. The applicant stated the details of his past enmén.

30. Subsequently the applicant completed a persondicpiars for
character assessment (form 80) which clarifiedpgréods of his employment.
He had worked in his particular trade for a numbkyears, and had been
unemployed since the mid 2000’s.

31. At the hearing the applicant stated where his eygplovas located. He
also stated that he worked in Lebanon illegallyakestinians cannot work for
big companies. He stated that he did not becomenploged, a couple of
months after he came to Australia his employmesystd automatically.

32. The applicant set out details of his family in #ygplication. He stated

that he had one relative in Australia. He alsoestdhat a number of his close
family reside in Lebanon, whilst three siblings ides in other overseas

countries.

33. The applicant set out details of his travel outsifid_ebanon in the
application. He travelled twice to a third couninythe early 2000's and he
also travelled to a fourth country in the mid 26)0rhe applicant in the form
80 stated that he went to the fourth country foumber of months.

34. At the hearing the applicant confirmed that he baen trying to come
to Australia since his first application in the lga2000’s. He stated that he
applied as one of his relative’s and their ex-spowsre fighting as he was
using drugs. The applicant stated that he is tleevdmo looks after his relative
as he is close to them. The applicant stated tisatehative divorced their ex-
spouse in Lebanon. The Tribunal asked why he didcome to Australia
when he was originally granted a visitor visa. kel that he could not as he
was refused. He went to the Embassy where his passps kept and he was
told that they needed to conduct checks. He balidwe relative’s ex-spouse
may have said something so his background was elldok 2 years before he
was granted a visa. The Tribunal asked how long&ssport was held and the
applicant stated that he did get his passport badke visited a sibling in the
third country. However, he was told when he retdrtee Lebanon he should
deliver his passport to the Embassy. The Tribuetdrred to the applicant’s
statement in his application that he visited thedtbhountry to look for work.
The applicant stated that he went on a visitor aisd while there he looked
for work.

35. In the application the applicant claimed that Hellebanon to visit his
relative who was passing through a difficult timahwtheir ex-spouse and a
particular incident had occurred. He wanted to suppis relative. He also
claimed that he wanted to have a better life thaumdd back in Lebanon as a



Palestinian. The applicant claimed that he maydyenad or mistreated by the
Lebanese Government and his relative’s ex-spouse fiéturned to Lebanon.

36. Inthe application the applicant claimed that ifrb&irns to Lebanon he
is afraid that his relative’s ex-spouse will harrmtbecause when the incident
occurred the applicant was the only one who pralisigpport to his relative.
The ex-spouse threatened the applicant a coupimes$ on the phone because
the ex-spouse is not allowed back into Australial am waiting for the
applicant to return to Lebanon. The applicant cdnthat the ex-spouse is a
Lebanese citizen and thajive [the ex-spouse] a lot of power to do so in
Lebanon

37. In the subclass 679 application it stated that ploepose of the

applicant’s visit to Australia was to provide suppto his relative as the
relative is suffering from depression. The applisarelative provided to the
MRT a copy of a document relating to this. Alsoypded to the MRT was a
copy of a Statement made at a Police Station.l&tioe to the depression, the
applicant’s relative provided to the MRT as part thie subclass 679
application reports from a Doctor which stated tiet applicant’s relative is
suffering from depression. Also provided was aelettrom a particular

department, stating that the applicant’s relativeini an emotional state of
hopelessness, isolation and depression due to baingctim of these

circumstances. A report from another Doctor statieat the applicant’s

relative is under her care for treatment of sewdepression. The MRT
recorded in its decision the evidence hearing atihg as follows:

38. [details deleted]

39. At the hearing the applicant stated that by theetihe arrived in
Australia his relative was divorced and in Lebanbme Tribunal asked, if his
relative was in Lebanon what was the point of hmmmg to Australia. The
applicant stated that his relative was alone intdlia. The family lost an
elder sibling in an overseas country and his nsdaiecame distressed, could
not sleep, and rang the family in the middle of night. The relative felt that
in Lebanon nothing could be done for the relativigd and it was felt that if
the relative fought in Australia that the child be returned.

40. The applicant also stated that while he and histivel were in
Lebanon, his relative wanted to see their chilhhealrove the relative to see
their child at his school. The teachers notified golice. The police came to
see the applicant. The ex-spouse telephoned tHeampand told him not to
go near his nephew. The ex-spouse threatened ilieaag with his relative
who he claimed was in a position of power and heappe under him. The ex-
spouse stated that he could hurt the applicantugfirohis relative. The
applicant stated that he asked others about thisopeand they told the
applicant that the ex-spouse’s relative had powhe ex-spouse also stated
that the applicant will never get to Australia. Ttheeats against the applicant
were made in person and over the phone. The exsspaould say if the
applicant supported his relative then he will degthe applicant’s life. When
the applicant was in Australia, the ex-spouse wos#y to one of the



applicant’s relative in Lebanon that the applicsupported her relative so they
went further through the courts, however, the aapli will return and ‘you
will see’. The applicant also stated that ‘you w#le’ has so many meanings in
it.

41. The applicant stated at the hearing that his kedattarted proceedings
in Lebanon to get custody of the child but the patse is rich and has
managed to keep delaying matters. His relativehdik access visits and saw
the child at the relative’s relative’s home. Howewehen the matter is before
the courts the ex-spouse stated that his relatuédnly see the child if they
sign the papers and the relative can only see liild at the house. The
applicant stated that the ex-spouse was a Sunniirklbsit became a Shi'a to
help get custody of the child. As a Shi'a the egtse could get custody after
two years while the Suni’s believed that the childs the mother’s for nine
years. The applicant stated at the hearing thaehasive had told him recently
that they had won the custody case but could naot the child. The Tribunal
was subsequently provided with a document in Aratdnich the applicant
stated was the custody decision of the Islamic Ciaucebanon and about the
ex-spouse converting to Shi'a.

42.  The applicant claimed in the application that th#harities in Lebanon
cannot and will not protect him if he returns asytido not care or could not be
bothered to protect a Palestinian. At the hearregapplicant stated that when
the Syrians were in Lebanon there was more freefdorRalestinians. There
use to be a Syrian checkpoint near his home t@®girtite Palestinians.

43. The Tribunal asked the applicant how his relatiwuld stay in
Lebanon and he could not. He stated that his velatias an Australian
passport. If you are foreign and something happeuoscan go. As he is a
Palestinian he will be held for awhile but his teles with overseas passports
are let go. He stated that there is no resped@dtestinians. At checkpoints his
passport is thrown at him. He confirmed at the ingahe has not been
arrested although he has been questioned at chatkpde confirmed that he
has not been beaten up or physically harassedebsetturity forces. He stated
he has his own life studying, working and playipgr$. He confirmed that the
ex-spouse in Lebanon did not physically harass kitnen asked what makes
the applicant think the ex-spouse will physicalprdss him if he returns, the
applicant stated that the ex-spouse will do itiagdiative and he had done so
much. He also stated the government will harass Rinom the airport to his
area the government will check his passport. Sonestithey leave him at the
check points for half and hour or an hour. His lredse friends will go
through but he will have to wait.

44. At the hearing the Tribunal referred to countryommfiation which

indicated that inside the Palestinian camps it Ralestinians who controlled
security. The Tribunal asked if that was the casg e applicant thought
that the ex-spouse would be able to affect himdms$he camp. The applicant
stated that he does not live inside the camp,re@ & crowded by Palestinians
but it is outside the camp and was open until fewever, now there are two
Lebanese army checkpoints near his home. There iactive Palestinian



group in his area. The United Nations are not wedrabout the Palestinians in
camps but they are worried about the Palestiniartsis area. He also stated
that when something happens between the Palestiraad the Lebanese
involving guns at the camp near him, it affects l@smhe will be stopped at
checkpoints and abused.

45. The applicant also claimed in the application thata Palestinian
living in Lebanon he had no civil rights, no riglas ownership and no work
rights. He claimed that Palestinians living in Leba are the worst treated of
all Palestinians living in Arab countries. They haal rights and cannot even
own their own house they live in. He also statedt tRalestinians are
prevented from working in many occupations (aboOtotcupations). He
claimed that he worked in Lebanon before comincAtsstralia but it was
illegal and he will never have an opportunity tadfia job without breaking the
law. At the hearing the Tribunal referred to th@lagant having worked when
he was in Lebanon. He stated that he worked buag illegal. The Tribunal
referred to him stating he had employment in hgter visa application and
that the applicant stated that he can get work. Thbunal referred the
applicant to what may be considered serious harrsea®ut in the Act. In
particular in relation to the denial to earn aliiveod and that the denial must
threaten the person’s capacity to subsist. The uhab stated that the
applicant’'s employment indicated that he had thpaciy to subsist.

46. The applicant was sent by the Tribunal an invitatim attend a hearing
to give evidence and present oral arguments. Thécapt requested that the
hearing be postponed for a period as he was wadtingome paperwork that
was coming from Lebanon.

47. A hearing was later held and what was stated athiaring is
discussed above.

48.  After the decision was signed, the Tribunal recgifrem the applicant
a DVD which contained a copy of the documentary t‘©OluPlace - Out of
Time”. The Tribunal has considered the informatioontained in the
documentary, however, that information does notngkathe Tribunal’s
decision.

COUNTRY INFORMATION
Work rights

49. Lebanon does not afford Palestinian refugees dapmcseparate legal
status. Lebanese law treats them under the categfofgreigners. Those
registered with both the United Nations Relief &ddrks Agency (UNRWA)
and the General Directorate of the Department dg&ird of the Palestinian
Refugees in Lebanon (DAPR) are eligible for a perema
identification/residency card, a renewable travadument valid for five years,
and are considered legal residents of the counBwligman, J. 2006,
Marginalised Community: The case of PalestinianuBeés in Lebangn



Development Research Centre on Migration, Globadisaand Poverty
website, April, pp.14-15
http://www.migrationdrc.org/publications/researatports/JaberEdited.pdf —
Accessed 17 July 2007). The status of Palestiraan®reigners affects their
rights with regard to work and social welfare. ali@nan, in an April 2006
study made available on the Development Researcatire€®n Migration,
Globalisation and Poverty website, details bothrtlegal rights to work and
social security, and the effect of these in praciticthe following way:

In their capacity as foreigners under Lebanese Ralgstinian refugees’ right to work
and to social security has been regulated by Delieel7561 of 18/9/1962. This
decree incorporates three restrictive principleth wegard to the right of Palestinian
refugees to work and employment in Lebanon: a)ioioig of a work permit; b)
national preference; c) reciprocity of rights andigations. Article (25) of this decree
states that: ‘A foreigner, other than an artistprighibited from carrying in Lebanon
any work or occupation unless permitted to do soth®y Ministry of Labour and
Social Affairs under valid laws and regulationsdditionally, Article 17 of the same
decree directly refers to the national preferenteciple, as it states that: ‘The work
permit shall be cancelled at any time, if it iseaked that any document is incorrect or
as may be required in the interest of Lebanesautabéurther, according to Article 9
of the same decree, the Minister of Labour is leatito enumerate and list the jobs
and trades that are restricted to Lebanese nasiamal to yearly update the list in line
with the needs arising in the Lebanese labour maRa@ instance, on 15 December
1995, the Minister of Labour, Asa’ad Hardan, issaédinisterial Decision No. 621/1
in which he enumerated a list of about 50 jobsjdsaand independent professions in
the private sector which would prefer nationalseTist is long and includes both
manual and clerical jobs in administration and lagklaboratories and pharmacies,
electronics, mechanics and maintenance, teachswmjrecluded the jobs of concierge,
guard dyer, cook, butler and hairdresser, as veetither independent professions in
the private sector like trade business (all categhr engineering (all categories),
patisserie, printing and publishing and car maiatee ...

. In the aftermath of former Prime Minister Rafij—Hariri’'s assassination in
February 2005, Lebanon has witnessed a ‘posititeiogaphere with regard to
Palestinian civil rights in the sense that thelmbttely forgotten issue of refugees can
now be approached in a more rational manner. Ie 2005, Lebanon’s Minister of
Labour, Trad Hamadeh, issued a Ministry Memoranddm 67/1, permitting
Palestinian refugees who were born in Lebanon agdtered with DAPR to work
legally in manual and clerical jobs previously uaidable to them, but the ban on
Palestinians seeking professional employment hamireed in place. When asked
about these limitations Minister Hamadeh repligdermitting the Palestinians to
work in all fields and without any specific permigsnot part of my prerogatives’. He
said these decisions need the approval of theaReeft.

(Sulieman, J. 2006ylarginalised Community: The case of Palestinianugeés in

Lebanon Development Research Centre on Migration, Glsh#bn and Poverty
website, April, pp.15-17
http://www.migrationdrc.org/publications/researatpeorts/JaberEdited. pdf —
Accessed 17 July 2007)



50. The RRT, Country Research & Library Services Secfiat a number
of questions to the Public Information Officer oNBWA in Beirut. A
response to the questions was provided to the malbdhe UNRWA officer
stated that the responses were ‘given by our legabultant’. Relevant to
work rights the question and response were:

3. What are the current legal rights of Palestinialving in
Lebanon, particularly in relation to working? lIsetloccupation of
[details deleted] one of the occupations that &$mlian cannot work
in, in Lebanon?

Palestinians used to be prevented from working amyrfields but lately a ministerial
decision cancelled this prohibition and they carrknexcept in specific professions
such as lawyers, engineers and doctors. [Detdidett is one of the occupations that
a Palestinian can work in Lebanon.

Other rights

51. The rights of Palestinians in other areas are icéstk in Lebanon.
Lebanese legislation effectively negates all righbt$alestinians to own and
inherit property.

(Amnesty International 2003&,ebanon — Economic and Social Rights of Palestinian
Refugees 22 December, MDE 18/017/2003
http://web.amnesty.org/library/index’ ENGMDE18017300 Accessed 18 July 2007;
and Sulieman, J. 200Blarginalised Community: The case of Palestinianugeés in
Lebanon Development Research Centre on Migration, Glsh#bn and Poverty
website, April, pp.18-19
http://www.migrationdrc.org/publications/researatpeorts/JaberEdited. pdf —
Accessed 17 July 2007).

52.  Access to health services is limited to those mglediby the UNRWA,
as Palestinian refugees have no access to thave dfebanese government.
Students do have the ability to attend governmehoals and the Lebanese
University, though with regard to the former themrolment is restricted to the
ten per cent of places reserved for foreigners.

(Sulieman, J. 2006ylarginalised Community: The case of Palestinianugeés in

Lebanon Development Research Centre on Migration, Glsh#bn and Poverty
website, April, p. 20

http://www.migrationdrc.org/publications/researatpeorts/JaberEdited. pdf —
Accessed 17 July 2007).

State protection

53. A Department of Foreign Affairs and Trade (DFATpoet from July
2004 gives some details on the general procedarbs followed by a victim
of crime who wants to approach the police. In tloatext of the case of
someone who is a victim of a crime committed by yaig® national in



Lebanon (at a time when the Syrian presence inn@batill existed, prior to
April 2005), DFAT indicated that:

...By law, for offences committed within the padt2ours, the police are required to
take a statement from the victim. If the policeuss, the victim can go to an office of
the General Prosecutor and insist that a stateiméaiten. Once 24 hours has elapsed,
the victim has to go to an office of the Generabdecutor and submit his/her
complaint in writing in order to obtain follow ugton.

In practice statements are not always taken, usudien the police do not regard the
crime as serious or if the victim can not provigd®egh details to permit follow-up.
Women often have a harder time convincing the patita crime’s seriousness than
men. Domestic violence allegations are particulbkigly to be ignored, but a woman
who goes alone to a police station to report sortfeerotype of crime (ie
unaccompanied by a male relative) may also noakent seriously

(Department of Foreign Affairs and Trade 200FAT Report 312 — Lebanon: RRT
Information Request: LBN168463 August 2004)

54. The US Department of State, DFAT, the United Najoand the
International Crisis Group, indicate that respoitigypfor enforcing laws,
conducting arrests and referring cases to the ipmgidies with the Internal
Security Forces (ISF) within the Ministry of thetdnor. The ISF’s ability to
carry out these responsibilities is currently aféelcby limited resources and
the general instability of the country, followiniget assassination of the Prime
Minister Rafik Hariri in February 2005, the witheral of Syrian security and
intelligence in April 2005, and the Israeli-Hezladll conflict in July-August
2006. This situation is such that in some instanoelnary citizens are
looking to their sectarian communities for protentiNonetheless, since 2005
the Lebanese government has attempted to impraveftlctiveness of the
judiciary and police by securing overseas matessdistance and expertise
and, following the end of the Israeli-Hezbollah tildges in August 2006,
doubling the size of its security forces. Unitstioé ISF were most recently
involved in taking initial actions, beginning on May 2007, against militants
based in the Nahr al-Barid refugee camp in Tridgm#fore escalation of
resistance required intervention by the Lebanesw gon the role of the ISF
see US Department of State 200Zpuntry Reports on Human Rights
Practices for 2006 - Lebanp® March; and ‘Lebanon: General Directorate of
Internal Security Forces -State Security Serviaaedated), GlobalSecurity.org
website http://www.globalsecurity.org/intell/woddbanon/dgisf.htm  —
Accessed 26 April 2007; on the “limited resourcekthe ISF and limitations
of the security forces in general, see March 200-AD report in DIAC
Country Information Service 200G ountry Information Report No.07/29 —
Lebanon: Alawi Muslim Member Of Syrian Ba’ath PdryLebanon(sourced
from DFAT advice of 12 March 2007), 16 March 20@#d International
Crisis Group 2005]ebanon: Managing the gathering stormiliddle East
Report No 48, 5 December, pp.25-26; for how ordir@tizens are looking to
their sectarian communities for protection seeriv@gonal Crisis Group 2005,
Lebanon: Managing the gathering storrviddle East Report No 48, 5
December 2005, p. 6; and Khalaf, R & Ghattas, Ki®2®olitical limbo fuels



fear of militia revival in Lebanon’The Financial Timesvebsite, 11 April
2005 http://www.ft.com/cms/s/b7ac2be8-aabb-11d97980000e2511c8.html
— Accessed 27 April 2007; and on the expansiorheflSF see ‘Gemayel’s
assassination fans the flames in Lebanon’ 20@ahe’s Islamic Affairs
Analyst 1 January 2007; on the ISF’s initial involvemegainst militants
involved in the current crisis in Tripoli's Nahr-Blrid refugee camp, see
Quilty, J. 2007, ‘The Collateral Damage of Lebané&mvereignty’, The
Middle East Report online website, 18 June 2007
http://www.merip.org/mero/mero061807.html — Acces$eAugust 2007).

55. As stated above a response to a number of quesgiohdy the
Tribunal was received from the Public Informatiofffi€2r of UNRWA in
Beirut. The UNRWA officer stated that the responsesge ‘given by our legal
consultant’. The questions and responses in relaétictate protection were as
follows:

1. Is the address, [details deleted], located in af®iaian camp in
Lebanon?

This address is not inside a Palestinian camp.

2. If so, what is the current security situation imstRalestinian camp or
area?

It is similar to the situation that prevails anywelse in Lebanon...

5. If a Palestinian is threatened or harmed by a Ledaritizen can he
approach Lebanese authorities, especially thegalil receive assistance?

A Palestinian can receive assistance from the @@glong as the incident does not
happen inside a Palestinian camp which is the i€ageis harmed by a Lebanese.

56. Two wide-ranging reports on the general situatibriPalestinians in

Lebanon include information on protection to Pateshs offered by the

Lebanese legal system but do not refer to the @olihese reports were
published in 2001 and 1998. The first, a Decemb@®12 Netherlands

Delegation submission to the Council of the Europé&mion, is based on
information provided by Netherlands diplomatic egentatives in Beirut and
various persons and organisations contacted by,thmahuding the Attorney-

General. These sources indicate that in cases spiutdis outside camps,
Palestinians have access to legal protection elgmivéo Lebanese nationals,
though are restricted in this because of discritionaand financial resources.
One source, the Centre for Strategic Studies, Reseand Documentation
(CSSRD) in Beirut, offered a contrary opinion:

Legal process
To our knowledge, the legal system does not straltjutreat Palestinians any worse

than other nationals, even though a degree ofidigtion is claimed in a number of
cases.



Access to legal representation is, however, moifecalt for Palestinians owing to
their generally limited financial resources. Thasko are unable to pay for legal
counsel themselves are assigned a lawyer. Pakesdimnay apply for financial legal
aid from the Legal Aid Commission of the LebanesavLSociety. In almost all
criminal cases reported to the Commission, Palesisnare defended by Lebanese
lawyers. Palestinians are not allowed to practiegall professions. Officially,
Palestinians, like Lebanese, can turn to the Ledmneathorities for (legal) protection
in the event of problems. However, this does nplyafo disputes which occur in the
refugee camps themselves. According to the Lebardgsmney-General, equal
treatment exists in practice. According to the @eifor Strategic Studies, Research
and Documentation (CSSRD) in Beirut, Palestiniaasnot obtain such protection
“...as no-one would listen to them”. Palestiniahahitants of the camps near the
capital are said to be an exception.

(Netherlands Delegation 200Country report on Palestinians in Lebanodnited
Nations High Commissioner for Refugees website, 0p.®ctober 2001
http://www.unhcr.org/home/RSDCOI/3df0b9214.pdf —-cAssed 27 July 2007)

Hostilities between Palestinians and security for ces

57. Several sources attest to an increasing hostitigirst Palestinians
from Lebanese society and security forces. As tgcars July 2007, DFAT
provided the following information on relations Wween Palestinians and
Lebanese security forces:

Palestinians in Lebanon are more likely to be #eksdetained and harassed by
Lebanese security forces than Lebanese citizengia( forces withdrew from
Lebanon in 2005). Once arrested or detained theyess likely to receive adequate
legal representation. If they are not carrying tberect identity papers they will be
imprisoned (for up to 60 days) until they can prdkat they have a legal right of
residence in Lebanon. The current security sitnatias meant a dramatic increase in
checkpoints, which in turn has led to increasedsist

Palestinian refugee camps in Lebanon are contrdifedPalestinian political and
militia groups. Rival Palestinian groups operatimgide the camps sometimes
pressure, harass or detain other Palestiniansnatitlei camps in order to achieve their
objectives. Inside some camps there are reguldebdtetween rival groups. Under a
1969 Arab League Agreement — widely reported butsighted by post — Lebanese
security forces have agreed not to enter Palesti@ugee camps in Lebanon. (This
agreement has recently been abrogated in NahrratlBzamp in north Lebanon, with
fighting between the Lebanese Army and terroristigrFatah al Islam)

(DIAC Country Information Service 200Gountry Information Report No. 07/59 —
Lebanon: Entry and residency righté&sourced from DFAT advice 6 July 2007), 6
July2007).

58. Palestinians interviewed recently in relation te #vents in the Naher
al-Bared refugee camp near Tripoli refer to thearfof the Lebanese security
forces and the legal system. In April 2007, thedhefathe Popular Committee



of the Naher al-Bared camp refers to the increabgjility from Lebanese
society and Palestinian apprehensions of the jaldsgistem

Hundreds of young Palestinians have no work andymaore are afraid of working
outside the camp as they feel increasingly malignetdebanese society.

The result has compounded an already fragile ecgnand further pressured a
society suffering from mass unemployment, poor ddstalth services and an
increasing sense of isolation from their Lebanexstsh

“Hundreds of young Palestinians have no work andymaore are afraid of working
outside the camp as they feel increasingly malignedlebanese society,” said Abu
Marwan, head of the Naher al-Bared Popular Committein by the secular
Palestinian Liberation Organisation (PLO), of whidkmatah is the dominant
organisation.

“Since the assassination of [former Prime Minigtafik] Hariri and the accusations
against Palestinians, we have become more caulYauscan go to court as a witness
and end up a suspect,” he said.

(‘Cash-strapped Palestinians see livelihoods ddeidnhdy security crisis’ 2007,
Irinnewswebsite, 22 April 2007).

FINDINGS AND REASONS

59. The Tribunal accepts that the applicant is a Palast and stateless.
The applicant resided in Lebanon from birth unsl éntered Australia. The
Tribunal, therefore, finds that Lebanon is the agpit's country of former

habitual residence and has assessed his claimssag@banon as his country
of reference.

60. The Tribunal found the applicant to be a credibimess.
Work and other rights

61. The applicant is qualified as a tradesman anddstatdéis application
that he had worked in that trade for a number afgealthough he claims that
his employment was illegal. The country informatiguoted above indicates
that there is still discrimination against Palesins in relation to work rights.
However, since the issue of the Ministry Memorandim 67/12005 in June
2005 there appears to have been an improvemeheadamorandum permits
Palestinian refugees, who were born in Lebanonregdtered with DAPR, to
work legally in manual and clerical jobs previousiyavailable to them. The
response from Public Information Officer of UNRWH#® Beirut indicates that,
the applicant’s profession is one of the occupatitiat a Palestinian can work
in, in Lebanon. Even without the response from UNRWe applicant’s own
evidence is that he has worked for a number ofsyaad that he only ceased
to be employed because he came to Australia. Theufal accepts the
applicant’s evidence that he has worked as inragetfor a number of years,
despite the work being illegal, and finds accortinghe Tribunal also finds



that the applicant had not been denied the cap&ezigubsist as he had the
capacity to earn a livelihood and had not suffeedous harm for this reason.
The applicant still has the capacity to earn alil®d as he is qualified as a
tradesman and his ability to work legally as a §talean has improved since
June 2005 due to the Ministry Memorandum referredabove. On the
evidence and for the above reasons the Tribunds fihat the applicant, if he
returns to Lebanon, will not in the reasonably $eesable future be denied the
capacity to subsist as he has the capacity to &dimelinood and he will not
suffer serious harm, for this reason.

62. The country information quoted above confirmed #aplicant’s
claims that as a Palestinian he cannot own or inpeperty. Although this is
discrimination it is not serious harm and the Tnébufinds accordingly.

Threats and State protection

63. The Tribunal found the applicant’s claims that las lbeen threatened
by his relative’s ex-spouse to be credible in lightthe information on the

Department and Tribunal files relating to his \asivisa application and what
the applicant stated at the hearing. However, liheats arise out of a difficult
family matter involving the applicant’s relativedsvorce from a Lebanese ex-
spouse and the efforts made to obtain custody dfild of the relationship.

The threats are a criminal matter and were not niada Convention reason.
Therefore, the Tribunal finds that these circumstando not amount to
persecution for a Convention reason.

64. The applicant has stated that if he returns to hebahe ex-spouse
will carry out the threat of ‘you will see’, as hislative has taken the custody
matter before the courts further, and has now lgeanted custody of the son.
The applicant also stated that his relative carfimat their son. The High
Court in VBAO v MIMIA [2006] HCA 60;(2006) 231 ALR 544 stated in
obiter dicta, that ‘threat’ means a likelihood o&rim, and not simply a
communication of an intention of harm and that eisien maker is to decide
that risk of future harm, not the risk of futurenmmunications. The Tribunal
has found the applicant’s evidence that he wasténed in the past by the ex-
spouse to be credible. Further, the ex-spouse hragten the applicant in the
future but similar to what the Tribunal stated abdlvese future threats would
be a criminal matter and would not be made for av@ation reason. Similar
to the Tribunal's findings made above, the Tribuaddo finds that these
circumstances do not amount to persecution for @/@ation reason. Further,
the applicant’s evidence as to the ex-spouse’athras to what will occur in
the future, if he returns to Lebanon, are vaguelacking in detail and consist
of the ex-spouse stating ‘you will see’. The Tribufinds that, if the applicant
returns to Lebanon there is no real chance thaappécant will face, from the
ex-spouse, anything more than a verbal threataashbppened in the past, in
the reasonably foreseeable future.

65. As well as claims relating to threats made by biative’s ex-spouse
the applicant has also claimed that he will not gettection from the
Lebanese authorities as they do not care or cahaobother to protect



Palestinians. The Tribunal has made findings thetet is no real chance that
the applicant will, if he returns to Lebanon, fdcem the ex-spouse’s any
more than a verbal threat as has occurred in tls¢, jpa the reasonably
foreseeable future. However, if the ex-spouse’sdty became more serious or
the ex-spouse attempted to or harmed the applidamtindependent country
information, particularly the responses from UNRWS8yggests that the
applicant can seek police assistance so long ascatent occurs outside of a
Palestinian camp. There is some contrary evidemmre CSSRD, however, the
CSSRD comments, quoted above, relate to crimiredcavhere a Palestinian
is an accused and the incident occurred insidergpca

66. The applicant’'s own evidence is that his home ia iRalestinian area
which is outside one of the Palestinian camps dmal Tribunal finds
accordingly. Therefore, on the evidence particyléine country information,
the Tribunal finds that the applicant would be atdeobtain the assistance
from the police, that is state protection, in rielatto the ex-spouse attempting
to or carrying out the threats.

Hostilities between Palestinians and security for ces

67. The applicant claimed that if he returns to Lebaherwill harmed or
mistreated by the Lebanese government. Some ofppécant’s claims in
relation to this are dealt with above. Howevertha hearing the applicant
claimed that he has been questioned and held atkpbi@ts while his
Lebanese friend or relatives from overseas haven lwed to travel
through. He also claimed that he has been abusekeakpoints for being a
Palestinian and his passport has been thrown atHnalso stated that he has
not been physically harassed by Lebanese secoritgd. The conduct at the
checkpoints is discriminatory and harassment widelayed the applicant
going to play sport or his work but it is not sifyjcent nor is it so serious as to
be a threat to the applicant’s life or liberty midl it prevent him from going to
his sport or his work. As such the Tribunal finttattthe applicant has not
suffered persecution involving serious harm intretato this claim.

68. The applicant has been in Australia since the rdi@dZ and much has
happened in Lebanon in relation to the securityasibn. The country
information quoted above refers to an increaseriests due to the increase in
checkpoints and that Palestinians can de detainibéy do not carry correct
identity documents. They also refer to an incremsenostilities between
Palestinians and Lebanese security forces. Howéwelincrease in hostilities
has occurred mainly in the North where there has dighting between the
Lebanese army and the terrorist group Fatah emisl@he applicant’s
evidence is that although he has been questiongdheld up at check points
he has not been detained which indicates that heiesathe correct
identification documents and it may be expected tr@will do so in the
future. Further, his home is in the South of Lelgnoot in the North of
Lebanon were the most recent hostilities have oedurTherefore, on the
above findings and reasons the Tribunal finds th#te applicant returns to
Lebanon he will not suffer serious harm in the oeably foreseeable future.



69. In the Tribunal’s view there is no plausible eviderbefore it that the

applicant has suffered persecution in Lebanon lsecad his race, religion,

political opinion or his membership of a particukacial group or for any

other Convention reason. Nor, in the Tribunal'swiedoes the evidence
establish that there is a real chance that theicgmplwill suffer persecution

for a Convention reason either now or in the reabbynforeseeable future if
he returns to Lebanon. Having regard to the abloed&tibunal is not satisfied,
on the evidence presently before it, that the appti has a well founded fear
of persecution for a Convention reason if he retuta Lebanon in the

foreseeable future.

70. The Tribunal notes that the question could arisdcasvhether the
applicant might be excluded by Article 1D of then@ention, which operates
to exclude stateless Palestinians in certain cistantes. The Tribunal notes
that on one view, a person covered by the secorabmph of Article 1D is
ipso factoentitled to be considered a refugee under the €aion, but this
view has not been accepted in Australia: see WACGIIMA [2002]
FCAFA332; WAED v MIMA [2002] FCAFC 333; WAEI v MIMA[2002]
FCAFC 334 and WACH v MIMA [2002] FCAFC 338, readtwwiMIMA v
WABQ [2002] FCAFC 329; (2002) 121 FCR 251. As tmébtinal has found
that the applicant does not satisfy Article 1A({2)s not necessary to reach a
concluded view as to whether he is also excludedrtigle 1D.

CONCLUSIONS
71. Having considered the evidence as a whole, theumab is not
satisfied that the applicant is a person to whonstilia has protection

obligations under the Refugees Convention. Theegfire applicant does not
satisfy the criterion set out in section 36(2)(@)d protection visa.

DECISION

72. The Tribunal affirms the decision not to grant theplicant a
Protection (Class XA) visa.



