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DECISION: The Tribunal remits the matter for reconsideration

with the direction that the applicant is a person ¢
whom Australia has protection obligations under the
Refugees Convention.



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantdipelicant a Protection (Class XA) visa
under s.65 of th#ligration Act 1958 (the Act).

The applicant, who claims to be a citizen of Lebgrapplied to the Department of
Immigration and Citizenship for a Protection (CIXg%) visa. The delegate decided to refuse
to grant the visa and then notified the applicdrihe decision and his review rights

The delegate refused the visa application on teeslhathe applicant was not a person to
whom Australia had protection obligations underRefugees Convention.

The applicant then applied to the Tribunal for eswiof the delegate’s decision.

The Tribunal finds that the delegate’s decisioansRRT-reviewable decision under
S.411(1)(c) of the Act. The Tribunal finds that tqgplicant has made a valid application for
review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahé¢he relevant criteria for the grant of a
protection visa are those in force when the vigdieqtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 ConventiofafRg to the Status of Refugees as
amended by the 1967 Protocol Relating to the StaEt&efugees (together, the Refugees
Convention, or the Convention).

Further criteria for the grant of a Protection @l&A) visa are set out in Parts 785 and 866
of Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definéstticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual residggeng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant Av MIEA (1997) 190 CLR 225VIIEA v Guo (1997)



191 CLR 559Chen Shi Hai v MIMA (2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar (2002) 210 CLR 1IMIMA v Respondents S152/2003 (2004) 222
CLR 1 andApplicant Sv MIMA (2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes of
the application of the Act and the regulations fmdicular person.

There are four key elements to the Convention defim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsiudes, for example, a threat to life or
liberty, significant physical harassment or illdéteent, or significant economic hardship or
denial of access to basic services or denial chafpto earn a livelihood, where such
hardship or denial threatens the applicant’s cayp&uisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemf)ainst a person as an individual or as a
member of a group. The persecution must have ariadffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonesthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthef persecutor.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbiely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &shrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-founded”
fear. This adds an objective requirement to theireqment that an applicant must in fact hold
such a fear. A person has a “well-founded feapj@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odqrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acinaace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence.



Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicanThe Tribunal also
has had regard to the material referred to in tlegéhte's decision, and other material
available to it from a range of sources.

The applicant appeared before the Tribunal to gixdence and present arguments. The
Tribunal also received oral evidence fr&arson A, Person B and Person C. The Tribunal
hearing was conducted with the assistance of angréter in the Arabic (Lebanese) and
English languages.

The applicant was represented in relation to thiveby his registered migration agent.

The applicant, who is a citizen of Lebanon, arrivedustralia and he lodged an application
for a protection visa. He sought review of the Diépant’s decision to refuse that
application, and this Tribunal, differently constéd, affirmed that decision (RRT file
reference N97/17197, henceforth the “first Tribtpate left Australia and re-entered,
having been sponsored and then that sponsorshipvittedrawn He entered Australia again
on a Lebanese passport issued in his name withsaagive visa

In relation to his first application for a protemtivisa, the applicant provided written
submissions to the Department, was interviewednbgfticer of the Department, and made
written and oral submissions to the first Tribunal.

Evidence before the first Tribunal

The applicant claimed to have joined a group wioighosed the Syrian army presence in
Lebanon. He and other members had deflated the ofr8yrian vehicles several times and
written slogans on public walls criticising the Byr presence in Lebanon. At the first
Tribunal’s hearing, he said the group had nevenlwagight doing these things by the
authorities. Of the claims in his written statemetitat he had directed attacks on Syrian
troop positions and had wrecked Syrian armouredtiesh- he claimed this meant he had
been deflating Syrian car tyres. There had bediome used, or any casualties, as a result of
these actions.

A fortnight to a month after he left the army thi®up, including the applicant, wrote anti-
Syrian slogans in public places. He told the grthgt he had to go somewhere for five
minutes and would return. He had given a docunmeying he had completed his national
service to one of the group members because hesliiha nowhere to keep it, his trouser
pocket having been torn. He had been holdingfhtisrhand until then. This was a document
he had to have with him to prove to military pasrtilat he had completed national service.
When he returned the group members had gone. Hé&olWkisy passers-by that Syrian
soldiers had arrested them. He went home, thewitiida relative. The Syrians came to his
home seeking him. His family denied knowing whegenas. He claimed that the arrested
group members had given his name to the Syrianerundure. The Syrians had been given
his military document and had come looking for h#s.to why they might have sought him,
given that he had not been found with the otherd,that his military document had merely



been found on one of those arrested so would n@ revealed that he too had been writing
slogans, he said that the Syrians had his nameebtifey had arrested the group. They had
been looking for him when they came upon it. Théemthey found his military document
they had come for him. As to why they had beendowion him, he claimed that “they had
been after that group of people”. He did not knowtfow long they had been after the group.

As to why, if the Syrians had his name, they hatdaneested him earlier given that his
address would have been known to them, he saidntha&tbanon one did not have home
addresses. Asked to explain why he had first $aitithe Syrians had been alerted to his
presence after his colleagues had given his nashenditary document to them, and his later
claim that the Syrians had been after him for stme and had known his name, he said he
would not be able to give an exact answer and cooldemember every detail. He said he
had recounted what he could remember.

He said he had stayed hidden at the homes of \saredatives until he came to Australia,
seldom going out and then only briefly. An agerd batained his visa for him and an uncle
had arranged for him to pass through the airparsty checks. Of evidence that airport
security was stringent, with the Syrians runnirgpeallel checking process, he said he had
been able to get through this because the Syridnsod run the airport.

In light of evidence before the first Tribunal sealeyears ago people caught distributing
leaflets and writing slogans criticising the Syraresence had not been treated harshly,
usually being freed without charge within a daywo, he was asked why he feared
persecution at the hands of the Syrians over bgasl-writing activities. He claimed that the
Syrians would persecute him for the damage he bad tb their vehicle tyres.

In written claims he stated that he had lived mthlage in which he was born until he first
left for Australia. The relatives with whom he hHaidden lived 45 minutes from his home.

Evidence relating to the spouse visa

The applicant was interviewed in Lebanon by an igration official, as was his female
sponsor. Each gave information about the developwofahe relationship. They had first met
in several years ago at a bar, and had decided en@anths later to marry. They intended to
have children. The relationship was assessed asrgeand the applicant was granted a
provisional spouse visa, on the basis of whicheltierned to Australia.

Evidence before the Tribunal as now constituted

In the present application, the applicant claineetdd a homosexual. He submitted evidence
from various sources in support of this claim.

Of his marital status he wrote that he and his sppoRerson D had separated a few years ago
In a statutory declaration submitted to the Departnine wrote that he was currently
permanently and legally separated from his estidmgie. He said that the relationship had
ended after persistent arguments and followingdetis of domestic violence perpetrated
against him by her. He wrote that he had made slanhave suffered domestic violence to
the Department, and was referred to an indeperedgrart, who concluded that he had not
suffered domestic violence.



He claimed that since early manhood he had summé¢b®mosexual tendencies”, because of
“societies’ attitude towards gays”. He said he @aig® eager to please his family and marry
but this was at the expense of his true feelingscldimed that before his marriage he was
sexually active but never entered into a gay m@tethip because he always aimed to marry a
girl. However after marrying he realised that s@sgimg his feelings would harm him and
other people.

He claimed that after living for almost 12 monthsaiheterosexual relationship the situation
became intolerable. During that period he had abmirrof sexual encounters with other men.
His estranged wife was never aware that he wasditig gay clubs and having casual sex
with males.

He claimed that he could never hope to maintaiayarglationship in Lebanon because he
feared being harmed by his very conservative famtyp, because of his fear, remained
unaware of his true feelings. Homosexuality waated subject in Lebanon and
homosexuals were considered to be sexual devidrag®guired medical treatment. He said
that his family would seek revenge for bringingnib disrepute.

He also claimed that the Lebanese authorities woaldffer him effective protection
because under Lebanese law homosexuality was evadidn attack on the moral fibre of
society. Suspected homosexuals were rounded upelinorals police and physically abused
whilst in custody. Gay clubs and venues were oféésted by police. Most homosexual
relationships in Lebanon were discreet as no horuadeould maintain an open gay
lifestyle without being physically harmed or arezkt

He claimed that he was now trying to get his liéelkin order after a difficult marriage. He
had resumed socialising with other gay men ancdhdittg gay venues. He had a few gay
friends and hoped that such friendship would dgvéito something more serious. He
wanted to live according to his true feelings antheowt fear of violence.

In evidence that he was homosexual he submittdtet®epartment a letter from a social
worker (Person B from a Counselling Service). Shted that he had told her that from the
age of 13 he had felt attracted to boys of hiskagenad repressed these feelings. He had told
her he married in the hope that his strong homaddrelings would disappear and he would
become “normal” He had found it very difficult torfn a healthy relationship with his wife
sexually, intimately and psychologically and haddsaxcuses to avoid getting close to her.
He had realised he could no longer deny his segeatity and at the time of the letter was
seeking assistance with “connecting to the gagtiyle”. He had been referred to a few
services for follow-up support. She wrote that bd presented with “fear and anxiety about
his present circumstances” He had been unabldl @ntgone he was gay, not even his
brother, as he feared being disowned and rejegtéuskfamily. Of his present circumstances
she stated that he was living with his married teotand working casually as a tradesperson.
He had limited support networks and limited resear&She said that he was from a small
village in northern Lebanon, had limited educatioad worked as an assistant tradesperson
after high school and then had done his mandatditamg service. She also stated that his
current psychological state appeared to be distgrithat he complained of sleep
disturbances, difficulty focusing and concentratiagd that fear and anxiety were
overwhelming him. She had referred him to his GRo Wwad confirmed he was suffering

from depression and had prescribed antidepressants.



A further report from the same source, was subthittethis Tribunal. Person B stated that
many factors contributed to the marriage’s breakgame being interpersonal issues about
his sexual identity. In addition to the informatiset out in the first letter, she said he had
been referred to various Gay and Lesbian supporices in Sydney She wrote that he
seemed to have been able to form new relationsimge increasing the support networks
and currently had a steady boyfriend. She wrotehtbdad had a secret relationship with a
male friend in Lebanon, but this was short livedhas man was killed in the war. She wrote
that the applicant had concluded he could not renee his family wished, and that he
wanted to “pursue a gay lifestyle”. The life he vsagking could not be found in Lebanon
and he feared being harmed there. (She referragbtess report in support of her assertion
that it was “a well-known fact” that gays and lesis in Lebanon were seen as abnormal,
“either devil possessed or mentally unstable”. €hasws appear to be beyond her field of
professional expertise).

Also submitted was a letter from Person E, fromag @&nd Lesbian Counselling Service. He
wrote that the counselling service was aimed atighog support to people who were
guestioning their sexuality. He wrote that PersdmaB e-mailed him regarding the applicant
and it was suggested that the applicant attendrthgp. The applicant and his partner had
regularly attended this group since then. Persats& understood they had socialised with
other group members and attended another sociapdos people from a similar ethnic
background (Service A). Person E wrote that heltzatla meeting with Person B and the
applicant on 2 November 2007, and that the applicad expressed his comfort about being
in the gay friendly environment of Suburb A and @xff Street but felt sad at home where he
was unable to be himself.

A letter from a founding member of Service A wasoadubmitted (from Person F, dated
[date]) in which the author said that Service A wascial and support group for people
from the applicant’s background who identified as¢ng others) gay. He said that he had
first learned of the applicant’s situation aboutmsionths earlier, and that the applicant had
been “quite uncomfortable” discussing his life wRbrson F initially, but had since been
attending monthly meetings of the group. He nowrssemuch happier. The organisation
supported the applicant in his personal situation.

The Tribunal hearing
Oral evidence of Person C

The witness told the Tribunal that around six weeddier, at the end of October 2007, he
had joined the Gay and Lesbian Counselling Semyioap. It met every Wednesday. He
understood that the applicant was already a meofliars group.

He expressed confidence that the applicant wasHg@gaid he was a nice guy and seemed
very honest. He said that he had been out witlapipiicant and "his partner" Person A to gay
bars in Oxford Street. He said he had seen thenv phgsical affection to each other,
although Person A was the more affectionate. Heskad them hold hands, hug, and touch
each other's legs.

The applicant had told him that he had been mabwdhe marriage had not worked out
because of his feelings. The witness understoddhkeaapplicant’s wife had been unaware of
his sexual orientation.



Person B

Person B told the Tribunal that she was a professicounsellor. On that basis she saw the
applicant every two or three weeks and they wege i@l telephone contact. She said she
worked with a charity. She expressed the opinian ithwas very difficult for homosexuals in
Lebanon

She said that the applicant had been referrecet&Gty and Lesbian service and to Service A.
Since then he had become accustomed to the “gesplie”. She had seen a change in his
personality, and a real improvement in affect, \utsbe attributed to his having met people
from the gay community and having a partner. Thegkgiven him a new sense of hope.

She stated that she was giving him support foreayand depression arising from his current
situation. He had told her that he was anxious lxae feared return to Lebanon and did
not know the outcome of his application. She saidvas on antidepressants from his GP.
She said that she was sure he was homosexual adrgkbn the effect of his dilemma about
his identity. She said she thought he had alwaygedkto reveal he was gay, but since the
breakdown of his marriage he had become more gitirreveal this. He had realised that he
could not live with a woman and deny his own idignti

As to whether the breakup of his marriage was dues being homosexual, she said he had
told her he found it difficult to have a physicalationship with his wife. Person B was not
aware if he had had a female partner previouslyéver he had told her he had had a male
partner before, in Lebanon.

The applicant’s oral evidence

In response to questions the applicant statedathhis relatives from his mother's side, and
his brother, lived in Australia.

He stated that, while in Australia, he had beemdjwvith his brother, his brother's wife and
their children, apart from when he lived for absixtweeks with his wife. After separating
from his wife he had gone straight back to his meos place. He confirmed that he was still
living with his brother. He said that they got oellxand his brother did not know he was
gay. As to why he chose to continue living with bisther, in an environment where,
according to his claims, he had to hide his segtiahtation, he said he was a licensed
tradesperson but that work was scarce. If he remgedwn place and did not get work, he
would lose his accommodation. Anyway his brothet imyited him to stay at his house.

As to when he realised he was homosexual, he lsaidhat was when he was 13. He said
that he had been living in a small village, and halhed with his family's business during his
school holidays. A client of the business, who agsd about 40 at the time, was from City
A This man had "touched" him, and the applicant teadised after he "slept with him" that
the applicant liked males. After that the applictitlike moving away when he got close to
girls, but felt more natural when he was closedgsb

As to the harm the applicant feared in Lebanon riensaid that there gays lived under
cover. He was from a small village, and would prédelive there if he returned to Lebanon,
but if his father knew he was homosexual he woud# kim out, or the government might
imprison him. As to why he could not live in City Ae said that he could not because the



family house was in the village and his family wabekpect him to live there. However his
life would be as it was before - "hidden".

The Tribunal asked him about the background othrsent partner, in response to which the
applicant said that he was also Lebanese, butdrae on a temporary visa and had had
problems with his wife, "like me". His wife had ked him out. The applicant claimed he did
not know the details. However he confirmed thatgaigner was also an applicant for a
protection visa on the basis that he was homosglisahpplication at present still being
considered by the Department. The applicant hatkst#o go to Service A where the two
recently met.

As to what had happened after that, he said tlegthld first gone out on their own three
days after meeting. The applicant had rung Persanddinvited him out for coffee. They had
gone to the Suburb B hotel.

He said the relationship was becoming serious.ditethat he and his partner had kissed, and
had sex, for the first time at a sauna in Oxfor@&t This was a place "for people like us".

He said that Person A had rung him and suggese&sdgih to “Establishment A", they had

had drinks there for two hours and then Persondisggested they go to the sauna. He said
that Person A was affectionate, looked after himaytwent out to dinner, and because he
knew the applicant was not working, he paid fortha tickets.

As to whether the applicant had ever stayed ovbtr@gPerson A’s place, he responded "no,
he lives with someone straight”. The applicant waging until he got work, then they
planned to move in together. They had been lookir§uburb A and Suburb C

Person A’s oral evidence

The witness similarly stated that he and the apptibad met in early September at Service
A. Three days later the applicant had rung andeaMvinim out for coffee and they had gone

to Suburb B. He said that the first significantedatas when they went to the Establishment A
gay club on a Saturday. He said that they hadHagtsex at Establishment B.

He said that he himself lived in Suburb D, wheredrged a room. The owner did not allow
anyone to stay overnight, so the applicant had mgmee so. He said that they intended to
live in Suburb A together but could not afford  €b until the applicant got a job.

Continuation of oral evidence from the applicant

| asked the applicant if he had ever had any rommantsexual relationship with a man before
coming to Australia the first time. In responsesh@l that he had not, because his family was
strict. | asked him to explain why, if so, he haliitPerson B (according to her written
submission) that he had had a relationship witraa mho was "killed in the war". He
responded that he had meant the 40-year-old ménwhibm he had had a relationship of a
couple of months when he was 13. Of "the war" he et he had meant this man was killed
a few years ago, when Israel attacked Lebanono Asw he had known of this man's death,
he said that the man's family had told him about it

As to whether any of his social life had involvedeting or socialising with homosexual men
at any time while he was in Lebanon he said thiaddt not. A few years ago that was because
his wife had come twice to Lebanon, and becaustathsr was there.



As to why he had told the Tribunal at a hearingesalvyears ago that he had left Lebanon
because of his fear that Syrian security forceslevatrest and harm him for the damage he
had done to their vehicle tyres and for paintingffgr, | asked him if the real reason he had
applied for refugee status back then was becausasgay. He responded that he had
hidden it from himself from the age of 13 until nave had thought he could not say
anything. Revealing it would be like having a ndansAsked to clarify whether any or all of
the claims he had made in that first applicatiomenteue, he said it was true that he was with
Person G [a Lebanese military commander and palifj@against the Syrians - “It was like
that. Part of it was right. The story, it kind o&svthe story. But | couldn't say | was gay. The
whole story is I'm gay and so | had to apply fgeratection visa, but | didn’t have the
courage to say it”. He said he had not known the lhe could get protection for being
homosexual, and had felt he was not normal. Ihatd that | had listened to the taped record
of that first hearing and that he had been giveeetlopportunities to add anything further he
wished to his oral evidence. | noted that he hadmplied in any way that there was any
other issue of concern to him about returning tbdren, and told him that | would have to
consider why he had not done so. He respondedhé¢hlad not had the courage then, but the
doctor and counsellor had given him courage.

As to whether he had made any attempt to meet paateers in Australia after arriving here
in 1995, given that this was a very liberal enviramt compared to that in Lebanon, he said
that he had "kind of tried, but nothing serious& $&id he had done this one or two times, but
he had not had the courage to ask because he taziregreported to the police or being
beaten up. He had not known there was a gay contyngounselling and Service A

However he also said that he used to go to clubshddl gone "once" to the Suburb A hotel
and sometimes went to the city. As to whether lteHaal any sexual contact with anyone, he
said that he had done so "once, a few times". iehgahad gone to Establishment A in the
city, which was 90% gay. | asked him in what yeaihld first done that, and he indicated
that he did not know. | put to him that this muavé been a highly significant step for him,

so that it seemed reasonable to expect him tolretdéast approximately, when he had first
taken it. He then responded with apparent confidenat it was several years ago, which was
when his English improved.

Noting that in his written claim he had stated thefiore he was married he had been sexually
active but had never entered into a gay relatignsbcause he always wanted to marry a girl,
| asked him if he had meant he was sexually aetitle women or men. He responded only
that he had never had a sexual relationship wighodmer woman but his wife.

Noting his written claim that he had met his futuiée in a bar, | asked him if he had been
looking for a wife at that point, and if so why. IHEsponded that he was not looking for
anyone. He then said that his parents had comestr#lia and they and his brother had been
trying to "force" him to marry. He said that if ygot too old they thought there was
something wrong with you.

As to whether he had ever been truthful with hievabout his sexual orientation, he said
that he had not, because she would tell his brathérthere would be a big problem. She was
not friendly with his brother but had his telephanenber.

As to whether, during his six months in Lebanonh&é had any contact at all with
homosexual men or gone to any places where gaysowalised, he said he had not. As to
whether he knew the names of any venues where gaysotialised he said he did not know
as he had had "no reason to" go to Beirut and healya lived in the village. As to whether



he knew the name of a group based in Beirut desttrds the Arab world’s first and only gay
advocacy group, he said he did not.

Of his claim that while he was living with his wifee was going to gay clubs and having
casual sex with men, | asked him to name the plabese he had done this, to which he
responded that these were the Suburb A Hotel,lmtBstablishment A". | asked him where
Establishment A was and he said "Oxford Street"toAs what part of the street, he
reiterated that it was in Oxford Street, but thadid not know in what suburb or area it was.
| told him that the street ran through Paddingarlinghurst and into the city. He responded
that it was the city. | advised him that he shdwgddaware that the Tribunal might make
enquiries about the Establishment A after the hgaklis migration agent submitted that the
hotel may not have been using the same name. Howeyapplicant then confirmed that it
had.

| told him that, while | accepted that his withessgight believe him to be homosexual, it did
not necessarily follow that he was. | drew to hisraion various concerns about his claims,
as follows:

Firstly, he had not made any claim to be homosexntl recently, despite living in Australia
for 10 years before returning to Lebanon, and giwwidence at a private, confidential,
hearing of the Tribunal several years ago SecotiaéyTribunal had before it no more than
his own assertions that he had participated insaxyal activity with men until recently.
Thirdly, in a statutory declaration submitted te epartment he had written that he was
separated from his estranged wife. He had saidlieatlationship ended after arguments
and incidents of domestic violence against him &y He also wrote that he had made claims
to have suffered domestic violence to the Departpad that those claims were found to be
untrue by an independent expert, a matter whicldocast doubt on his truthfulness.
Fourthly, he had conceded that he had not beerebnttiuthful in his first protection visa
application. Finally, his claimed current partnexsmalso an applicant for a protection visa, so
the Tribunal would have to consider whether botth daested interest in making the current
claims. | told him that the Tribunal would havectinsider whether, in order to be able to
remain permanently in Australia, he had not beetntul about his circumstances in the past
and was not homosexual.

On these points his migration agent asked the Mmabto take into account Person B’s
evidence that the applicant had struggled to canerims with his sexual identity and that
was why he had not revealed it earlier. The apptibad said that he had married in order to
suppress his feelings, but he had now come outhé&yrhis client had not said that the claims
in the first protection visa application were utiful, but had meant he was being untruthful
with himself. He had relied on more popular or camnnglaims about Lebanon. His

migration agent also submitted that the competerggn who was asked by the Department
to assess the claim by the applicant that he had deictim of domestic violence, had not
said he had not suffered domestic violence buthibdtad not suffered "relevant domestic
violence". On this point his migration agent sultedta letter from the Department (undated)
referring to the opinion it had received on thejeab It stated that

By letter dated [date] you were informed that yolaim under the domestic violence
provisions of the Migration Regulations 1994 hadrbesferred to an independent expert for
assessment. On [date] the independent expert velessed the claim informed this
department that they were not satisfied that reiedamestic violence had taken place. In
reaching this opinion the independent expert gheddllowing reasons:



[The applicant] met his wife, [Person D] in eantydnth, year] and they married
approximately 12 months later on [date]. [The ampit] described their relationship as
positive until his return from Lebanon in [montlgay] He stated that, from this time, his
wife's behaviour towards him altered and she abhgad/erbally on a daily basis and he also
described incidents where she hit him. [The apptidaowever had difficulty in recalling the
motives for his wife's anger or the reasons foratgeiments.

According to [the applicant] they have been segaraince [date] and he has lived with his
brother since his time. He stated that [Persond3]dontinued to threaten him via phone calls
to his mobile phone.

[The applicant], during the interview, stated thatsuffers from numerous symptoms as a
result of the alleged domestic violence includiegssion, sleeping and eating difficulties,
frustration, a lack of motivation and apprehensioleaving the house. However, [his]
reluctance to change his mobile phone number ausuan Apprehended Violence Order do
not support his claims of ongoing fear.

Furthermore, [the applicant’s] involvement with aselling and support services has been
minimal, and included only one visit to both a Gfel @sychologist. [The applicant] also
indicated during the interview that he still coresield reconciliation with [Person D] an
option.

It is the opinion of the Independent Experts thiag f[applicant] is grieving the breakdown of
his relationship with his wife, and his hopes argeztations of the marriage. It is our opinion
that many of the symptoms and feelings he descriégdt from the failed marriage rather
than [his] claims of ongoing fear resulting fronfegked domestic violence.

The Department’s assessor went on to say thatgdhis independent expert's opinion to be
correct, he was not satisfied that "you have satfetomestic violence".

| advised the applicant that, if the Tribunal watigied that he was homosexual, the
Tribunal's decision would likely be that he hadellviounded fear of Convention related
persecution in Lebanon. However the Tribunal haoetdirst satisfied that he was
homosexual, and may write to him on this matteafiier considering all the evidence, this
appeared necessary. The hearing ended.

Later the Tribunal wrote to him as follows:

| am writing about your application for review oflacision on a Protection (Class XA) visa.

You are invited to comment on/respond to informaticat the Tribunal considers would,
subject to any comments/response you make, be#sem, or a part of the reason, for
affirming the decision that is under review.

The particulars of the information are:

1. You claim to fear rejection and abuse by younifgif they find out you are homosexual,
and claim that the real reason you initially apglier the first protection visa was your sexual
orientation. You also claim to have been havingiaégncounters in gay venues in Sydney
with men since [year]. However while in Australiace [year] you have resided almost
continually for some [number of] years with youotirer, who you claim is unaware of your
sexual orientation. Your willingness to do so forleng does not appear to be consistent with
your claims to fear being harmed by your familitsfmembers find out you are homosexual.

The Tribunal could infer from this that you do ear being harmed by your family because
of your claimed homosexuality.

2. You claim to have been visiting a primarily ganue, [Establishment A], in “Oxford
Street” since [year]. The Tribunal has evidencé flBatablishment A] opened in [Year Al.



The Tribunal could infer from this that you were novolved in any sexual activity at
[Establishment A] between [Year B] and [Year A. thar, asked at the hearing if it was in the
city, Darlinghurst or Paddington for example, yaaminated the city. The Tribunal has
evidence that it is in Darlinghurst.

The Tribunal could infer from this that you are amiliar with [Establishment A] and that you
have not been truthful about your visits to it.

3. You have claimed you realised you were homodeatuhe age of 13. However you did not
refer to your sexual orientation during your TribUhearing in [year], despite indicating to
the Tribunal as now constituted that it was youmgry reason for lodging the application.
You instead made claims relating to political aititds. The [earlier] hearing was conducted in
private, you were told that the proceedings werdidential, and you were invited to add any
other claims you wished.

The Tribunal could infer from your failure to refier your sexual orientation in your oral or
written submissions to the previously-constitutedbiinal, when you appear to have had a
genuine opportunity to do so, that you did not aeisyourself to be homosexual in [year],
and had no fear of harm in Lebanon because of@epgon that you were.

4. During your interview conducted in Lebanon oatf], relating to your application for a
Spouse (Provisional) (UF309) visa, (the “spouserinéw”) you were asked why you had
previously feared returning to Lebanon, but didnedér to the key incident which formed the
basis of your first protection visa applicatiorstead saying you could not recall what
happened.

Further, during your spouse interview you stated ftou loved your wife, wanted to have
children with her and “build a new life with hethat she would remain in Lebanon with you
if the application was refused and that you wowtiseparate. You now claim that all this
was untrue.

The Tribunal could infer that you are willing to bietruthful in order to remain in Australia,
which in turn could cast doubt on the truthfulnegour recent claim to be homosexual.

5. [Person B], your counsellor, (letter of [dateffdtes that you told her that you had “a secret
relationship with a male friend in Lebanon, butttivas short lived as he was killed in the
war”. You also told her that from the age of 13 yad “emotional feelings towards boys
[your] age”. That is not consistent with your oegidence to this Tribunal, which was initially
that you had never had any romantic or sexualiogiship with a man before coming to
Australia in [year], and subsequently that yourya@xual contact in Lebanon was at the age
of 13, with a 40 year old man, that it lasted fome two months, and that this man died many
years later, in [year].

The Tribunal could infer from these various claitmat you have not been truthful about your
homosexual orientation or relationships while ifb&gon.

6. On [date] you withdrew your application for agviint-Spouse visa and some seven weeks
later lodged the application for a protection \asethe basis of your sexual orientation.

The Tribunal could infer from the belated natureta$ claim, made over a year after the
relationship with your wife ended, that you had hadsocial contact with homosexuals in
Australia until around the time you lodged the potion visa application.

7. In his written submissions and during his Daperital interview (held on [date]), in
relation to his own application for a protectiosaj the person you claim is your current
partner, [Person A], stated that he was also amaitiof Lebanon, having arrived in Australia
in [2003] His spouse visa application had also brefused, (a decision affirmed by the
Migration Review Tribunal on [date]), and in [monttear] he applied for a protection visa
because he had "just found out that I'm gay". lde@m@d that his only homosexual
relationship was with you and that it had startefimonth, year].



Given your very similar migration histories and omltinterest in remaining in Australia, the
Tribunal could infer that you have not been trutlafioout the nature of this relationship and
that you are not in a homosexual relationship Wwith.

The Tribunal could infer from all these issues §@i are not homosexual and have no fear of
persecution on the grounds of your sexual oriemtéfiyou return to Lebanon.

You are invited to give comments/respond to thevaboformation in writing.

Your comments/response should be received at thafal by [Date A]. If the
comments/response is in a language other thandbriginust be accompanied by an English
translation from an accredited translator.

If you cannot provide your written comments/resmobyg [Date A], you may ask the Tribunal

in writing for an extension of time in which to pide the comments/response. If you make
such a request, it must be received by the Tribbefdre [Date A] and the request must state
the reason why the extension of time is requirdak Tribunal will carefully consider any
request for an extension of time and will advisesthler or not the extension has been granted.

If the Tribunal does not receive your commentsioasge within the period allowed or as
extended, it may make a decision on the reviewawitlaking any further action to obtain
your views on the information.

No response to this letter was received by theldeatbr response, and neither the applicant
nor his solicitor had contacted the Tribunal touest an extension of time in which to
respond. However a few days later the applicamfisitor provided a response to the
Tribunal's letter. It did not address some of theaerns raised in that letter. It is summarised
as follows:

* The applicant’s brother remained unaware he wasoserual. The applicant had
tried to force himself to reject his homosexuadityd had entered into a heterosexual
relationship in an effort to deny these feelings.felared being harmed or rejected by
his family. He had struggled to deal with his homasality for many years and was
"closed homosexual”. This response did not addhesissue raised in the Tribunal’s
letter as to why the applicant had continued te With his brother for so long;

» of his apparent lack of familiarity with the Estabiment A, he said that he had been
attending the Establishment C one minute away hadconfused it with the
“Establishment A". He had also attended anothdy clase by, the "Establishment
D". All three clubs were close to each other in @dfStreet. It was also claimed that
the applicant mistakenly understood that Darlinghand Paddington were all in the
city area;

* It was not uncommon for Lebanese men to enterariteterosexual relationship
while secretly engaging in homosexual activity.ded the Gay and Lesbian
Counselling Service stated in a letter to the Twdduhat many men identifying as
gay, including the author, had married and hadioéi;

* The applicant had not claimed to be homosexuaisiptevious protection visa
application because he did not want anyone to kingsy and had also been in denial
about his homosexuality;

» at the time he lodged his spouse application hegeadinely intended to live in a
spousal relationship with his ex-wife. He deniedaaling at the Tribunal hearing



that all his claims relating to his spouse appioatvere untrue, but agreed that some
of his previous claims of political persecution weintrue;

The applicant had had a sexual relationship lagtwogmonths with a 40-year-old
man, at the age of 13. It was argued that thisagasistent with the counsellor’s
report which stated that he had had a relationsitipa male friend in Lebanon. No
explanation was provided as to why the applicadttb&l the Tribunal in oral
evidence that he had never had a sexual relatipngth a man before coming to
Australia, or why he told his counsellor that teationship he had had at the age of
13 had endetecause the partner had been killed in the war;

While the applicant and his partner had a verylammigration history, "such
similarities should not be construed as not berguge without his partner and
initially having his claims tested by the Tribunal”

It was also argued that attached material provedadence in support of the applicant’s
claims. This was:

a)

b)

a letter from a medical practitioner, who stateat the applicant had come to his
surgery several years ago with regard to his Hafust, advising him that he had had
a previously negative HIV result. He had told tletdr that he had had “male to
male’ intercourse”. He was referred to a SexualltHe@linic and was treated by an
HIV and sexual health registrar. His most recesit ¥o the clinic was a few years
ago. The author stated that he had no doubt teaplicant’s health problems,
which he listed, were “due to his homosexual aéist. The Tribunal subsequently
contacted Doctor A to ascertain whether his opimbthe applicant’s sexual
orientation was based on his notes some yearsragatiter, on information given to
him by the applicant more recently. Doctor A cotedithe applicant’s file and
advised the Tribunal that he first became awatd@gpplicant’s sexual activity
several years ago when he referred him to the séradth clinic. The applicant
attended that clinic twice after the referral. lrdteat year he again saw Doctor A for
further treatment;

a letter from a Coordinator from the Gay and Lest@aunselling Service who
reiterated the content of this service’s suppatvjmus letter. He said he had no
reason to suspect that the applicant was not hotuakand that all his observations
confirmed that he had formed both emotional andiakselationships with men. He
recognized the possibility that one could pretentdd gay, but observed that in his
view it would be difficult to maintain its pretenoger an extended period of time and
in a variety of social situations. He listed a n@mbf social situations in which he
had observed the applicant, on the basis of whechad formed his confident view
that he was homosexual;

a letter from a founding member of Service A, wtaiesd that, while he could not say
with "100%" certainty that the applicant was homas#, based on the many
occasions he had had contact with him, that wa%sligng opinion”. He also said
that the applicant and his partner were alwaysth@myevhen he saw them. He
regarded them as being in a relationship togetteremphasised the difficulties for
homosexuals who grew up in Middle Eastern famileisly the importance of family
and religion and the pressure to marry and havdrehi. This letter was signed by the



author and written on behalf of 12 other memberSatice A, whose names,
signatures and contact details were provided.

Evidence from other sources

The situation of homosexuals in Lebanon has onthénpast five to six years begun to
receive general attention and be discussed atublecpgevel. A gay advocacy body, Helem,
was established in this time, and newspaper astmtethe situation of homosexuals with
regard to family rejection, ill treatment from pm#iand general societal discrimination have
also appeared in newspapers suchheDaily Star. The Lebanese legislature retains an
article in its penal code which is open to use rgjdiomosexuals. Recent conflict in Lebanon
and internal political instability currently hampée ability of Helem and other human rights
advocates to lobby for political change to impréve situation of homosexuals. According to
Helem, the homosexual community is:

...increasingly visible in Lebanon and sometimesraitd, mainly in Beirut where a vibrant
underground gay scene is concentrated, where ayfmpathetic articles have been published
and where some rare and daring public statemertsligen made. However, this timid
tolerance neither applies to most Lebanese housgh@hristian and Moslem alike, nor rules
out the ever-roaming threat of state persecutioichmegularly enforces article 534 of the
penal code all over the country (‘InterpretatiorHafmosexuality in Lebanese Society’
(undated) Helem websitbitp://www.helem.net/page.zn?id=laccessed 13 March 2007).

A 2005BBC News article similarly points to greater discussiorhofmosexuality in Lebanon
in recent years: “Homosexuality in Lebanon is nagler on the fringes of society or confined
to an underworld of nightclubs and exclusive gatiges. It is now the subject of daily
discussions in the country” (Torbey, C. 2005 ‘Letna@s gays struggle with lawBBC News
website, 29 Augudtttp://news.bbc.co.uk/2/hi/middle_east/4154664 statcessed 12 March
2007). “The level of visibility of the gay commuyiin Lebanon can be gauged by the fact
that the first gay representation in a generalipudient occurred just five years ago, when
ten gay people displayed the rainbow flag whildipigmating in an anti-war demonstration on
March 2002 in Beirut (‘Pride and war protests nmx@Mexico and Lebanon’, 2003, Gay.com
website, 25 Marchttp://www.globalgayz.com/lebanon-news.html#ar@cleaccessed 14
March 2007).

Helem has been operating since 2004-200% (/www.helem.nej}/ It is supported
financially by international bodies but also getagport from a number of politicians but
only informally because religion is still very posd in Lebanon and politics ruled by
sectarianism”, according to Helem’s director Geohkgei (Ghattas, K. 2006 ‘Landmark
meeting for gay LebanesBBC News website, 26 May
http://newsvote.bbc.co.uk/mpapps/pagetools/primigiebc.co.uk/2/hi/middle_east/5019908.
stm— accessed 14 March 2007). A 2006 press artidieates that until 2006’s Lebanese-
Israeli conflict, Helem’s aim was greater legal aaditical rights for the homosexual
community which it saw as especially appropriatthimia wider Lebanese political context
calling for ‘freedom and democracy’ which follow#e “cedar revolution”. Since the
conflict with Israel and the resultant internalipodl instabilities, the organisation has seen
little hope in such gaols and is currently limitig work to counselling and health services
for the homosexual community (Austin, P. 2006 ‘Gay lesbian advocacy group lowers
political profile amid growing tensions on natiosaeneThe Daily Sar, sourced from the
Gaymiddleeast website, 22 Novembép://www.gaymiddleeast.com/news/article124.html
accessed 14 March 2007).



According to the UK Home Office’s Country of Originformation ReportThe Lebanon”,
July 2006 (paras. 6.188-6.190), theernational Lesbian and Gay Association (ILGA)
reported that, due to the existence of article &@3he Lebanese penal code which punishes
‘all physical contact and union against natureinlegexuality was in fact illegal as most
Lebanese, including the authorities, viewed homeoakacts as being ‘against nature’. The
organisation Lebanese Equality for Gays and LeshjaEGAL) stated that “The law is
enforced by a special vice-squad of the ‘Police Mesurs’ (Morals Police). The Morals
Police is indiscernible from the other police squadd sometimes operate undercover. Still,
Lebanon is maybe the only Arabic country alongswté Egypt to have a somewhat active
gay scene; active but extremely secretive and fiskye UK-based website, Gay Times,
produced a profile on homosexuality and Lebanodatgrl on 21 November 2005, which
stated that:

“In Lebanon homosexual acts are illegal, thoughethie greater tolerance than other Middle
Eastern countries. However, homosexuality is sttlthat accepted by Lebanese society and
there are virtually no gay organisations. Most tif@yis secret and closeted. However, in 2004
a human rights group called Hurriyyat Khassa ova?e Liberties campaigned for the repeal
of Article 534 of Lebanon's penal code by screemivggfilm ‘Victim'.

“The Lebanese gay scene is concentrated in Behatelare a number of mixed pubs, clubs,
cafes, beaches and baths where you can meet etyengd lesbians. Visitors are however
advised to be discreet.”

The Helem website contained an undated report amhuights, with particular reference to
the gay community in Lebanon The report detailédrmation on law and practice, law
enforcement practices, the treatment of homosexuwdlsbanese society and recorded the
existence of other human rights reports on the samgct. According to Helem,
homosexuals could not avail themselves of policggation, and homosexual detainees were
at risk of torture, inhuman or degrading treatmé&he website Gay Middle East reproduced
a number of news reports on the situation for haxoals in Lebanon, the most recent — at
the time of the UK report — was a 13 November 2@@mrt on the arrest of people in two
Beirut gay clubs.

The situation of homosexuals in Lebanon is exambeddw under the following three areas:
Article 534 of the Lebanese Penal Code, treatment of homolselaygolice and security
authorities, and the treatment of homosexuals nyiyeand society generally.

Article 534 of the Lebanese Penal Code

While it does not use the term “homosexuality”,iéld 534 makes illegal certain acts which
sources translate variously as “unnatural sexuateourse”, “all physical contact and union
against nature”, or “penetrative sex against natared which is punishable by up to one
years imprisonment (‘Lebanese Law and Practiceddted), Helem website,
http://www.helem.net/page.zn?id=4accessed 13 March 2007; ‘Lebanon’s homosexual
community speaks out’ 200%he Daily Sar, sourced from the Gay Middle East website, 7
Septembehttp://www.gaymiddleeast.com/news/article73.htnadccessed 13 March 2007;
‘Lebanon: Homosexuals still facing discriminati@®05, Tayyor.org website, 8 December
http://www.tayyar.org/tayyar/articles.php?articlg=8462&type=news- accessed 14 March
2007). The Helem website points to two direct ins&s of theéArticle being used to arrest
homosexuals (‘Lebanese Law and Practice’ (undakéelgm website,
http://www.helem.net/page.zn?id=4accessed 13 March 2007). However the head @niel
indicated in a 2005 article that the progressioti&h and prosecution of a homosexual under
Article 534 has not occurred “for a long time” (Torbey 200B)e rarity of prosecution in



Lebanon is confirmed by a lawyer from the Lebartdgman Rights organisatidturriyyat
Khassa or Private Liberties, while at the same time paoigtio the further case of “many
young men” who were charged under the Penal Co@808 (‘We Invite People to Think the
Unthinkable — An Interview with Nizar Saghieh abgat/human rights in Lebanon’, 2004,
Middle East Report, sourced from Global Gayz wehd#arch
http://www.globalgayz.com/lebanon-news.html#ardcleaccessed 13 March 2007).

While implementation ofirticle 534 to the extent of prosecution is rare, various sesir
point to the secondary and perhaps main effedteftticle. This is that it makes
homosexuals hesitant to seek recourse throughotegtion from the police for things like
theft or harassment due to the fear that theytidinselves be arrested. This use of the
Article occurs together with blackmail by the police, adangy to a 2005 article:

Blackmail

Azzi admits that no homosexual has been tried entkaced under article 534 for a long
time, but he complains the law is easily exploitedluding by the police. “The mere
existence of this article weakens gay people anpssthem of legal protection enjoyed by
other citizens,” he says.

Since it makes them outlaws, he explains, it alsams they cannot turn to the police or sue
anyone when their rights are violated. “A numbepebple, including police, use this article
to blackmail gays by asking for money or using erae or insults knowing full well that it
will cost them nothing at all to do so.” (Torbey(H).

Treatment of homosexuals by police and securitatites:

Beside the role whicArticle 534 plays in the treatment of homosexuals by Lebapeee

and security officials, reactions from these oéfisiranges from indifference and sympathy to
verbal or physical abuse. The head of Halem indctat 2005 that arrests of homosexuals
had occurred based purely on personal appearadagdeameanour and that, while detained,
homosexuals “usually suffer verbal abuse and bgatmd are forced to take degrading
‘medical’ anal examination when they are arrestdd8banon’s homosexual community
speaks out’ 2005[he Daily Sar, sourced from the Gay Middle East website, 7 Sep&
http://www.gaymiddleeast.com/news/article73.hthdccessed 13 March 2007). In one case,
involving a young gay man beaten up by four yoursgwhile crossing a square in Beirut in
April 2005 and who then immediately filed chardgilse police only made fun of my shaved
legs...They noted down everything, but never act&dftfanon: homosexuals still facing
discrimination’ 2005, Tayyor.org website, 8 Decembe
http://www.tayyar.org/tayyar/articles.php?articlg=8462&type=news- accessed 14 March
2007). After physical abuse and threats from &msify, another gay man who turned to the
police in 2003 to seek redress was mocked and etbf&irois, M. 2003, ‘Gays and lesbians
face uphill battle for acceptance: Coming out @ pinoverbial ‘closet’ can be a painful
experience - literally’ The Daily Star, sourcedrfrohe Lebanonwire website, 9 July
http://www.lebanonwire.com/0307/03070907DS.aspcessed 14 March 2007).

Helem reports that security officials also keeprds of homosexuals, making them further
vulnerable to police corruption. (‘Law Enforcemémtctices’ (undated), Helem website,
http://www.helem.net/page.zn?id=3accessed 14 March 2007).

Current police treatment can also be highly incstesit in relation to the homosexual
community (Ghattas 2006; Austin 2006; (‘Lebanony Gativities’ should be banned, say
Beirut counsellor’ 2006, Gaymiddleeast website V&



http://www.gaymiddleeast.com/news/article101.hnaccessed 14 March 2007; ‘Lebanon
Denies Approving Nudist Beaches, Gay Rights Gr@@®96, Gaymiddleeat website, 18 June
http://www.gaymiddleeast.com/news/article105.hnaccessed 14 March 200The Daily

Sar newspaper reported in 2005 that according to aamed source from the Lebanese
Internal Security Forces, its official position wasignore homosexuals until such time that
their behaviour becomes public and “does not affetlic morals” (‘Lebanon’s homosexual
community speaks out’ 2005).

Treatment of homosexuals by family and society gahe

Individuals report violent reactions from family mbers upon their homosexuality
becoming known, especially when from conservataraifies (Gorani, H. 2006, ‘Struggle for
gay rights in the Middle East’ CNN.com website uAd
http://www.cnn.com/2006/WORLD/meast/06/02/ime.garamaccessed 14 March 2007).
Fear of a strong reaction from his conservativeiliamas reported by a twenty-seven year
old male in 2005, while at the same time pointimdis further fear of societal harassment
and workplace discrimination (‘Lebanon’s homosexxahmunity speaks out’ 2005, The
Daily Star, sourced from the Gay Middle East wehsit September
http://www.gaymiddleeast.com/news/article73.htnalceessed 13 March 2007).

In 2003The Daily Star reported the case of a teacher. The reactionsafMhiislim) family

was particularly violent as it involved the thre&being sho(Sirois, M. 2003, ‘Gays and
lesbians face uphill battle for acceptance: Conainigof the proverbial ‘closet’ can be a
painful experience - literally’ The Daily Star, soad from the Lebanonwire website, 9 July
http://www.lebanonwire.com/0307/03070907DS.aspcessed 14 March 2007). In contrast,
in 2005 one member of the Halem organisation indatanproblematic reactions from
society at large and from his immediate family &mehds(‘Lebanon: Homosexuals still
facing discrimination’ 2005).

FINDINGS AND REASONS

The Tribunal is satisfied, and finds, that the aapit is a national of Lebanon and of no other
country.

His claims to fear harm in Lebanon arise solelyfrois claimed sexual orientation.
However, before considering whether the applicastdwell-founded fear of being
persecuted because of his sexual orientation, ibefal must be satisfied that he is
homosexual.

For the reasons given to him during the hearingsaidequently in writing, the Tribunal has
had some doubt that the applicant was homosexualtHe case that some of its concerns
were not addressed in the response to a lettetsém: applicant under s.424A of the Act.
The most serious concerns of the Tribunal werettteaapplicant’s claims to be homosexual
were first made only recently, and that there wasvidence apart from his own assertions
that he had considered himself to be homosexual®&hen. This had the potential to cast
doubt on the plausibility of his claim to be homasa!.

However, the Tribunal considers crucial the regersiibmitted evidence from a medical
practitioner that the applicant told him duringamsultation several years ago that he was
having sexual contact with other men. In other wdta applicant told a third party of this
some years before lodging an application for asybased on his homosexuality, with no



apparent purpose other than to get medical attenfioe Tribunal considers the evidence
from Doctor A to be reliable.

Secondly, a number of individuals, from the Gay hasgbian Counselling Service and from
Service A, who share his claimed sexual orientati@ave confirmed that they believe him to
be homosexual. Further, the Tribunal notes thabuarmembers of Service A share his
cultural background, so are undoubtedly well placechake such an assessment. The
Tribunal gives their evidence considerable weightause, in part, they have spent a great
deal of time with him and have had a genuine opmitit to observe him in a range of
environments and situations, and also becausertdwnt evidence indicates they have been
willing to consider the possibility that he is fmimosexual. In addition, his counselor Person
B has formed the view that he is homosexual, as’kason C, who gave oral evidence to the
Tribunal that he was from the same support growpsacialised with the applicant

Having had regard to this evidence, and notwitltstajthe concerns about his claim to be
homosexual that were raised with him in the Tribisratter sent to the applicant, the
Tribunal is satisfied that the applicant is homasgx

The evidence from various sources above is mixed #g current situation for homosexual
men in Lebanon. Nevertheless, given the evideroa fielem that they cannot avail
themselves of police protection, and that homodedeiainees are at risk of torture, inhuman
or degrading treatment, the Tribunal is of the vieat some homosexual men are vulnerable
to treatment amounting to persecution in LebandwirTvulnerability is apparent in the
evidence contained in the UK Home Office’s Coumtfyrigin Information Repor{2006
paras. 6.188-6.190), that, due to the existeneetimle 534 of the Lebanese penal code which
punishes ‘all physical contact and union againstined homosexuality is in effect illegal as
most Lebanese, including the authorities, view hegmaoal acts as being ‘against nature’, and
in the evidence from the same source that thisdamforced by a special vice-squad of the
‘Police Des Moeurs’ (Morals Police). Further, itaigparent (2005[he Daily Sar et al) that

the police deny protection to homosexuals andpmescases, assault them.

The Tribunal accepts that the applicant has belntalavoid harm in the past because he
successfully hid his sexual orientation from hisifig and his community in Lebanon. The
Tribunal accepts that he was able and willing tarreto Lebanon previously because he was
confident of maintaining that facade, so has drawdverse inference about his sexuality
merely because he returned to Lebanon. It is likedy, if he were to return to Lebanon now,
he would again make considerable efforts to hideshkual orientation. The Tribunal accepts
that his “discreet” behaviour was, and will aga@ imotivated solely by a fear of harm.
Having regard to the evidence from other sources@lbout the situation for homosexuals
in Lebanon, the Tribunal accepts that, if he isdistreet in future, there is a real chance he
will face treatment amounting to persecution beedwesis homosexual. His need to avoid
living openly as a homosexual, being motivatedlgdig a well-founded fear of serious

harm, constitutes persecution.

The Tribunal is satisfied, and finds, that homoséxin Lebanon comprise a “particular
social group” in Convention terms.

For the reasons set out above the Tribunal findssttie applicant has a well-founded fear of
being persecution because of his membership oftecglar social group. Therefore he has a
well-founded fear of Convention-related persecution



CONCLUSIONS

The Tribunal is satisfied that the applicant issespn to whom Australia has protection
obligations under the Refugees Convention as angelongléhe Refugees Protocol. Therefore
he satisfies the criterion set out in s.36(2)(athefAct for a protection visa and will be
entitled to such a visa, provided he satisfieg&meaining criteria.

DECISION

The Tribunal remits the matter for reconsideratioth the direction that the applicant is a
person to whom Australia has protection obligationder the Refugees Convention.

| certify that this decision contains no informativhich might identify the
applicant or any relative or dependant of the appili or that is the subject of a
direction pursuant to section 440 of tegration Act 1958.

Sealing Officers ID: PRRTIR




