Opranusanus O6beuHeHnbIx Haruit CCPR 1170212412011

2R\, MexnyHapoaHbIi MaKT Distr.: General
\\’{\A 4/}/’ 0 I'PAKAAHCKHUX U MOJUTHYECKHX 29 March 2017

Russian
IpaBax Original: English

KomureTt nmo npaBam 4eJjioBeka
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coo0meHusE Ne 2124/2011 + #x xxx
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Coobwenue npedcmagieHo: Moxamenom Pa6bae, A. b. C. u H. A.
(TmpencTaBiIeHBI aABOKATAMU DTTHHOHN
[Ipakken 1 Muxunom [lectmaHOM)

Ilpeononacaemasn scepmea: aBTOPHI COOOMICHUS

Tocyoapcmeo-yuacmuuk: Hunepnananet

Jlama coobwenus: 15 mHos16ps 2011 rona (mepBOHAYATBHOE
MpeCTaBICHUE)

Cnpagounas 0OKymMenmayus: pelIeHne B COOTBETCTBHUU C MPaBMiIOM 97

npasui npouenypsl Komurera,
MPENPOBOXKJACHHOE TOCYAaPCTBY-YUaCTHUKY
20 mexabps 2011 roga (B BUIE NTOKYMEHTA
HE U3/1aBaJIOCh)

Jlama npunamus Coobpasicenuui: 14 nionsa 2016 roma

Tema COO6H4€Huﬂ.‘ MNOACTPCKATEIBbCTBO K paCOBOﬁ nin
peHHFHOSHOﬁ HCHABHUCTHU CO CTOPOHBIL
INOJIUTHUYECKOTO ACATCIIA

Ilpoyedypnuvie 6onpocwi: CTaTyC JKEPTBBI; IPHOCTAHOBIIEHHE ratione
materiae; ucueprianie BHYTPEHHHUX CPEJCTB
MPaBOBO 3aIUTHI

Bonpocuvl cywecmsa: paBo Ha 3Q(PEKTUBHOE CPENCTBO NTPABOBOM
3aIlMTHI; PaBO Ha CHpaBeLINBOE cyeOHOe
pazbupaTenbCTBO; pa3KUraHue PacoBOU WMITH
pEIUrno3Hoil HEHaBUCTH; IPABO HA

* Tpunsatel KomureTrom Ha ero 117-i ceccun (20 urons — 15 urons 2016 roga).
** B pacCMOTpPEHHHU HACTOSIIETO COOOUIEHHs yUaCTBOBAIM cleaytomue wiensl Komutera: Snx
ben Amyp, Jlazapu By3un, Koucrtantun Bapazenamsunu, Mapro Barepsan, lIBana Enuny,
Amns 3aitbept-Pop, IOn3u UBacasa, Capa Knusnenn, ®ornnnu [Tazapuc, Maypo [Monurw,
cap Haiimxen Poqmn, Buktop Manyans Pogpurec-Pecna, ®abuan Omap CansBuony,
Hupymxknamr Cutyncunarx, Axmen Amue @aramra, Onusse ne @pysuns u HOBans [lann.
K nactosmum CoobpaxeHUSIM MPUIAraroTcsl TEKCThl CEMU MHEHUH, MOATIMCAHH bIX
11 unenamu Komurera. [IpunoxeHus BoCIpOU3BOAITCS B TOM BUJIE€, B KOTOPOM OHU ObLIH
MOJIyYEHBI, ¥ TOJIBKO HA TOM SI3bIKE, HA KOTOPOM OHHU OBLIH NMPEACTABICHBI.
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PaBEHCTBO Mepe/] 3aKOHOM U Ha PaBHYIO
3aIIUTY 3aKOHA 0e3 BCAKOTO pa3iinyus;
3aIMTa MEHBIIHHCTB

Cmamou Ilakma: MYHKT 3 cTaThu 2, MyHKT | cTtartem 14,
crarps 17, myHKT 2 ctaTthu 20, cTaThu 26
u27

Cmamou @axyromamusrnozo crarp¥ 1, 3 1 moamyHKT b) myHKTa 2

npomoKoaa: cTaThu 5

1. ABTOopamu coobmenus spugiorcss Moxamen Pa66ae, A. b. C. u H. A., xoTopsie

o0mamaroT IBOWHBIM TrpaxngaHcTBoM HwupepmammoB m Mapokko. OHH yTBepXKIaroT,
YTO SBJISIOTCS KEPTBaMU HapymeHni HunepmannaMu ux mpas 1Mo MyHKTY 3 CTaThH 2,
nyHkTy 1 cratem 14, ctateam 17, 20, 26 u 27 Ilakra. @akynbTaTUBHBIA MPOTOKOI
BeTynmi B cuiry ans Hunepnanmos 11 mapta 1979 roga. ABTOpHI cooOmeHus mpen-
CTaBJICHBI aBOKAaTaMHU.

@DaKkThl B M3J105KEHHH ABTOPOB

2.1 B nepuon mexay 2006 u 2009 ronamu noauuus nojayduiaa OT OTAEIbHBIX JIHI
1 OpraHHW3alWil COTHH COOOIICHUH, KacalomUXCsl OCKOPOICHHUH U MOACTpeKaTeIbCTBA
K JUCKPUMHHAIINH, HACHIIMIO 1 HCHABUCTHU cO CTOPOHHI ['epra Bunaepca, unena map-
JlaMEeHTa ¥ OCHOBAaTeIsI KpaifHe MpaBoi monutudeckoi maprtuu «llaptus 3a cBodogy».
OmHako TPOKYpOp pemui He HAYWHATH CcyaeOHOe MIpecliefOBAaHHE B OTHOIICHHUH
r-Ha Bungepca Ha TOM OCHOBAaHUH, YTO €T0 3asBICHUSA HE HOCAT MPECTYITHOTO Xapak-
Tepa U HE BBIXOMST 32 paMKH CBOOOABI BEIpaXCHUS MHCHUN B MyOTUYHBIX TUCKYCCH-
sx. [Ipokypop HampaBHI THCHMO BCEM, KTO 00pamiaics B MOIHIIUIO C COOOMCHUIMHU
OTHOCHTENHHO 3asBICHHI T-Ha Buimepca, mosicHUB, 4TO CyacOHOE TpeciieloBaHUE
OCYIICCTBIATHCS HE OyAeT, MOCKOJBKY IMpeAcTaBICHHBIE (aKTHI B COOTBETCTBUH C
VYTOoI0BHBIM KOJEKCOM HaKa3aHHMIO HE IOJJIEXKAT.

2.2 B COOTBETCTBHM C HaIMOHAJIBHBIM 3aKOHOJATEIIFCTBOM TIpaxkJaHe, KOTOpHIE
CUUTAIOT ce0s MOTEepIEeBIIUMH OT MPECTYIUICHUS, HE MMEIOT MpaBa MpecieaoBaTh B
CyneOHOM TMOPSANKE MPEINoIaraeMoro MpecTymHuKa. DTO 3aBUCUT OT PEHICHHS Ipo-
Kypopa. OQHaKoO TrpaXJaHWH, HEMOCPEICTBEHHO 3aMHTEPECOBAHHBIN B BO30YKICHUHI
Jena, MOXKET TOJAaTh KaloOy B AMNCIUISIIMOHHBIA CyJ B OTHOUICHWUU pPEUICHUS HE
HauuHaTh cyae6Hoe mpecnegoBanue’. IMEHHO 3TO psj KEepTB U APYTUX 3aHHTEPECO-
BaHHBIX CTOPOH cHAenaidd B JaHHOM ciydae. Kak ciexcteue, 21 HOsa0ps 2009 roma
AMCTepIaMCKUH ameUIAIMHOHHBIN CyA MOCTAaHOBHII, YTOOBI MPOKYypOp Hadan cymeo-
HOE TMpecieIoBaHue T-Ha Bunmepca B AMCTepAaMCKOM OKpYXHOM cyzae. B coorBert-
CTBHUU C 3THM IIOCTAHOBIICHHEM IMPOKYpOp HAaIpaBUI T-HY Buinepcy moBecTKy ¢
MpUTIIAICeHNEeM 3aIUIIAaTh ce0s M0 OOBUHEHHIO B OCKOPOJICHUU TPYIIIHI JUII ITO TIp H-
3HAKY pachl UM PEIMIMH COINIacHO cTaThe 137c¢ YroloBHOro Kojekca?, a Takxke B
MOJCTPEKATEIbCTBE K HEHABUCTHU U JUCKPUMUHALIMY 10 MPU3HAKY PEJIUTUH WU pachl
cornacHo cratbe 137d°.

B YromoBHO-mIpoIieccyaabHOM KOJIEKCE yKa3aHO, UTO, €CIU cyie0HOe IpecaejoBaHne B
CBSI3H C YTOJIOBHBIM IPECTYIUICHHEM He HAaUMHAETCs, HETIOCPEICTBEHHO 3aMHTEPECOBAHHAS
CTOPOHA MOXET MOJaTh B ANEJUISIIINOHHBIA CyX ’kajno0y Ha 3To pemeHue (crarbs 12).

B crarbe 137¢ yka3zaHo, uTo n1060€ JINIIO0, KOTOPOE MyOIUYHO, YCTHO, B TUCbMEHHOI dopme
WJIH C TIOMOIIBI0 U300pakeHH Il YMBIIIICHHO J1eJlaeT OCKOpOUTENbHbIE 3asiBICHUS B
OTHOILLICHHUH TPYIIIBI JUII 110 IPUINUHE UX PAChI, PEJIUTUU WU YOKIESHUU, TeTepo - MIIN
TOMOCEKCYaJIbHOW OPUEHTANNH WIN (GU3UIECKOM, ICUXUICCKON NI yMCTBEHHOH
WHBAJIMIHOCTH, IOJUICKUT HAaKa3aHHUIO B BUJAE TIOPEMHOTO 3aKJIIOUCHHUS Ha CPOK He Ooree
OJHOTO roJa Wiy mTpada TpeTbel kaTeropuu; B crarbe 137c¢ (2) mpeaycMarpuBaercs, 4To
€CIIM MPECTYIUICHHE COBEPIIACTCs JIMI[OM, KOTOPOE JIeJIaeT 3TO B CHIIy CBOEH mpodeccun
WJIU 1O OOBIKHOBEHHIO, HJIM COBEPIIAETCS COBMECTHO JIBYMs MU Oojiee JTULaMH, TO
MPUMEHSIETCSl HaKa3aHUe B BUJI€ TIOPEMHOTO 3aK/IIOUEHHs Ha CPOK He Ooyiee ABYX JIET UIH
mTpada 4eTBepTOil KaTeropuH.

B craree 137d npegycmarpuBaeTcs, 94TO JII000€ JINIO, KOTOPOE ITyOJIUIHO, YCTHO, B
MMHCHbMEHHOH (hopMe WIIH C TOMOIIBI0 N300pakeHH OJICTPEKaeT K HEHABUCTH HIIH
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2.3 B coorBercTBUM ¢ myHKTamHu a) u f) cratem 51 YromoBHO-TpoIllecCyalbHOTO
KoJleKkca Jro00e JTUI0, KOTOPOE MOHECHIO MPsMOM ymepd B pe3ynbTare yroJloBHOTO
MPECTYIUICHHsI, MOXKET y4acTBOBaTh B YTOJOBHOM CYZONPOHU3BOACTBE B KaUu€CTBE I10O-
TepHeBIIeH CTOPOHBI M TPeOOBaTh KOMIIEHCcAuu. [loTepneBnias cCTOpoOHa UMEET Ipa-
BO OBITh HHPOPMHUPOBAHHOW O pa30UpaTeIbCTBAX W MOJYUYUTHh JOCTYI K MaTepHaaM
nena. B coorBercTBHE co cTaTheit 334 sToro Komekca moTepneBImne CTOPOHBI MOTYT
MPEACTABIATh JOKA3aTEIbCTBA B MOAAEPIKKY CBOECTO I'PaKIAHCKOTO MCKa, HO HE MO-
T'yT TpUTJIANIaTh CBHJETENEH MM BBHICKA3bIBaTh CBOE MHEHHE IO CYNIECTBY yTOJIOB-
Horo gena’,

2.4 ABTOpSHI U psiJ APYTHUX JUIl XU OPTaHU3ALUN MYCyIbMaH U MHTPAHTOB BCTYIIIIH
B YTOJIOBHOE DPa30MpPaTENbCTBO B KAadeCTBE MOTEPIEBIINX CTOPOH, MOTPeOOBAaB OT
r-Ha Bungepca cuMBOIMYECKYI0 KOMIIEHCAMIO B Pa3Mepe OJHOTO €BPO, C LEIbI0 MO-
BIUATH Ha cygeOHOE pelIeHne, apryMEeHTHPOBAB CBOIO MO3UIUIO TEM, UTO 3asBICHUSA
r-ua Bunpepca moxamanaroT Imoj ONpeneleHHE YTOJOBHO HakKa3yeMoro IMOACTpPEKa-
tenbecTBa. OHM HaMepeBaJINCh YTOYHUTH NMPEIENbl TOTO, YTO MOKET OBITh CKa3aHO B
MOJINTHYECKUX Jebarax, ¥ HANOJHUTh NMPAaKTUYECKHM COAEpKaHHEM CBOE IPaBO Ha
3aIUTy OT MOACTPEKATENbCTBA K HEHABUCTH, IUCKPUMHUHAIIMN U Hacuiuio. TpeboBa-
HUE O BBIIJIATE CUMBOJIMYECKOW KOMIICHCALMH JOJDKHO OBLIO YOEIHTH CYIbIO B TOM,
4TO T-H Bunzgepc mepecTynui rpaHuily Mexay TeM, 9TO MPUEMIIEMO B I€MOKpaTHH e-
CKOM OOIIECTBE, U TEM, UYTO MOJJIC)KUT HaKa3aHUIO, ITOCKOJIBKY €T0 IMOCTYNOK HaHO-
cuT yuiep0d oOmecTBy B IETOM, STHUYECKUM M PEJIUTHO3HBIM MEHBIIMHCTBAM M JIU U-
HO aBTOpaM. Takoe penreHNe cyaa He MOTIIO Obl OBITH BEIHECEHO B IOPSIKE TpaXkJAaH-
CKOTO CYIOIIPOM3BOACTBA.

2.5 B xogme cyneOHBIX IPEHUH MPOKYpOp XOIaTaiiCTBOBAI 00 OTKIOHCHHUH IpETe H-
3UHM aBTOPOB Ha TOM OCHOBAHMH, YTO OHHM HE MOHECIH MPSAMOTO ymepba B pe3ynprare
HapymeHus crareii 137c¢ u 137d YromoBHoro kozxekca. I'-H Bunmepc mompocun 3a-
CIymaTh PAX 3KCHEPTOB, OJHU U3 KOTOPHIX MOJYYIJIH OTBOJ, a APYTHe OBLIN JOIPO-
LIEHBI CIIEJICTBEHHBIM CyIbel. AJIBOKaTaM aBTOPOB He OBLIO pa3pemeHo NPUCYTCTBO-
BaTh Ha 3TOM jorpoce. [lepBoHavyanbHO Cyl HaMepeBaJCs OTrPAHMYUTH YCTHBIE BBI-
CTYIUICHHsSI aIBOKATOB aBTOPOB CTPOTO pa3bsICHEHHEM HAHECEHHOTO UM yIlepOa, HO B
KOHEYHOM CYETE OH II03BOJIMI MM BBICKA3aThCS OTHOCUTEIBHO TOTO, MOAJNEXAT JIN
HaKa3aHHUIO M3JI0KEHHBIE B OOBHHEHHMHM (DAKTBI, MOCKOJBKY 3TO JIeXkKalo B OCHOBE
IPaXKJAHCKOTO MCKa O BO3MENICHUHU yIiepOa B COOTBETCTBUH C JEIMKTHBIM IPaBOM,
YTO TOApPa3yMeBaeT MPOTUBONPABHOE AesiHUE. AJTBOKATHI COCIANINCH HA TO, YTO 325 B-
neHns T-Ha Bungepca mpencrasistor coOoit Hapymenue crarei 137c u 137d, HO uM
He OBUIO pa3pelieH0 HU MPOKOMMEHTHPOBATh HEXKeNaHHe INPOKypopa BO30yXIaTh
JIeJI0, HU MPUBECTH apryMEHTHI B MOJIb3y TOTO, YTO OOBHHEHHWE JOJKHO NMPUBECTH K
ocykJeHu. BriocneacTsuu, mocine u3MeHEHNs COCTaBa cyja, aBTopaM He ObUIO pas-
pelIeHO NpPeACTaBUTh apryMEHThl OTHOCHTENBHO TOTO, HApyIIAIOT JU 3asBICHUA
r-ua Bungepca 3akoH.

2.6 B cBoem pemenuu ot 23 utons 2011 roga cya, paccMoTpeB Kaxa0€ 3asiBICHHUE,
U3JI0)KEHHOE B OOBMHHUTEIHHOM aKTe, IOCTAHOBUJ, YTO JIEMEHTHl OOBHHHUTEIHHOTO

JUCKPUMHUHAIINY B OTHONIEHNH KaKUX-JTN0O JINI MJIM HACWIIMIO B OTHOIIEHUH APYTroro JINIa
WU COOCTBEHHOCTH 10 IIPUYNHE PACHl, PEIUTHH WIIH YOS XKICHUI, TeTepo - WIH
TOMOCEKCYaJIbHOW OPUEHTANNH WIN (GU3UIECKOM, ICUXUICCKON NI yMCTBEHHOH
MHBAJIUJIHOCTH, TMOJIE)KUT HAKa3aHUIO B BHJE TIOPEMHOTO 3aKJIIOYEHUs Ha CPOK He Oosee
OJIHOTO ToJa Wiy mrpada TpeThei KaTeropuu.

B cratbe 334 npenycmaTpuBaeTcs, 4YTO Ha cyAeOHOM 3acelaHUHU MOTepIeBIIas CTOPOHA
MOXXET MPEJICTABISITH JOKYMEHTH B Ka9eCTBE JOKa3aTelbCcTBa HATUIUs ymepOa uimn
yOBITKOB, TIOHECEHHBIX B PE3YJIFTAaTe YTOJIOBHOTO NMPECTYIIICHHSI, HO HE MOXKET MPUTTIaNIaTh
CBHUAETENEH WIH cBUeTeNeH-oKcepToB. [loTepneBmnii WK IUI0, OKA3BIBAIOIICE EMY
MMoOMOIIb, MOXET 3aJaBaTb BOIIPOCHI CBUACTEIAM U CBUACTCIIAM-OKCIIEPTAM, HO TOJIBKO B
OTHOILIEHUH CBOETO HCKa 0 KoMneHcanuu. [lorepneBuinii MoxKeT OOBSICHUTh U YTOUHUTh HUIIH
MOPYYUTh KaKoi-n1ubo TpeTbell cTopoHEe 0OBACHUTH U yTOYHUTH CBOIO MPETEH3HIO MOCIe
TOTO, KaK FOCYAapCTBEHHBIH MPOKypop oOpaTuTcs K cyny. OH MOXKET ITOBTOPHO BBHICTYHATh B
cyle KaJbIi pa3, Korja rocyAapCcTBEHHEIH IPOKYpOp 0OpaTUTCS K Cydy WM KOTJla eMy
camMoMy OyzeT mpeocTaBlieHa BO3MOXXHOCTE OOpaTHUTHCS K CyLy.
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aKTa He MOTYT OBITh JJOKa3aHbl, U ONpaBaal r'-Ha Bunaepca mo BceM IMyHKTaM OOBHU-
HeHud. TakuM o0Opa3oMm, IPETEH3UH aBTOPOB B KAYE€CTBE ITOTEPIEBIINX CTOPOH OBLIH
00BsABICHBI HempueMiaeMbIMU. Hu oOBuHHTEND, HU T'-H Bungepc He cramu o0xano-
BaTh 3TO pelIeHHe. ABTOPHI HE HMENHU MpaBa Ha 00XKaJOBaHHE, W, CICAOBATEILHO, Y
HUX HE OCTAJIOCh APYIMX BHYTPEHHHUX CPEACTB MPaBOBOIl 3alIUTHI.

2.7 TIlpereH3uu aBTOPOB, BBHICKA3aHHBIC B XOAE€ BHYTPEHHETO Pa30HpaTenbCcTBa H
IpeacTaBiIeHHbIE HA paccMoTpeHue Komurera, kacaroTes 3asBieHuil r-Ha Bungepca,
KOTOpBIe, TI0 UX MHEHHUIO, 0oJee 4eM OCKOPOMTENbHBI M NPENCTABIAIOT cO00H mon-
CTPEKATENbCTBO K HEHABUCTH, JUCKPUMHWHANNHN W HACUIUIO. DTHU 3aABJICHUS HaIlpaB-
JIEHBI HE IPOTHUB HCJIaMa KaK PEJIUTHH, a IPOTUB MYyCYIbMaH Kak JIOJEH MM IPOTUB
MHUTPAHTOB HE3aMagHOTO MPOHUCXOXKACHHS, XOTA TPYJHO NMPOBOJUTH PA3ITHINE MEXKIY
HamaJKaMM Ha MCIIaM M HalaJkaMH Ha MycCyibMaH. Peds HIeT 0 cleqyromux 3asBie-
HUSAX!

a) 7 oxtsa6ps 2006 roma, oTBedast B MHTEpPBBIO Tra3zere «DOIKCKpaHT» Ha
BOIIPOC O TOM, YTO OBl OH N3MEHMII, €CJIH OBl MPUIIEN Ha CIEAYIOMUHN IeHb K BIACTH,
r-H Bunzgepc oTsernn cienyromiee:

1) «'paHunbl OyAyT 3aKpBITHL B TOT e ACHB AN BCEX JKHTEICH He3aman-
HBIX CTpaH».

«Jlemorpaduueckuii coCTaB HaceJICHHS SIBISETCS caMOl OONbIION mpobaeMoit
Hunepnannos. 1 mMeto B BuIy TO, 4TO mpuObIBaeT B Hunepmaunael u 31ech
pasMHOXaeTcs. JocTaTouHO MOCMOTPETh Ha NU(PH M UX AMHAMHUKY. Mycylb-
MaHe OyIyT HepeMeIleHbl H3 KPYNHBIX TOPOJOB B CEIBCKYI0 MECTHOCTD.
MBI TOJDKHBI OCTAaHOBHUTH IYHAMH HCIaMH3aldHd. DTO HOX B CaMoe€ Halle
cepale, B Hally caMOOBITHOCTh, Hally KynbTypy. Ecim MBI He 3amutum ce0s,
BCEM JIPYTHM ITYHKTaM MOEH IpOorpaMMBbl TPOII LEHA.

ii) B orBeT Ha BOIpOC O TOM, CYHIECTBYET JIM CBSA3b MEXIY HCIaMOM H
MPECTYIMHOCTHIO, OH 3asiBUII:

«besycaoBHo. LHudpsr 3To moaTBepxaaroT. Kaxxaerit maTerii mapeas u3 Mapok-
KO COCTOUT Ha y4eTe B MOJHIHH. VX moBeJeHNEe MPOJUKTOBAHO UX PEJIUTHEH U
KyIbTypoil. DTH sBIEHHS HEIb3sl paccMaTpuBarh B oTAenbHocTH. [lama Pum-
CKHI OBLJI COBEPIIEHHO IPaB, KOTJa TOBOPHJI, YTO HUCIAM — 3TO PEIUTHs, NMPO-
naraHaupytomias Hacuiaue. Mcmam o3HauaeT moauMHeHHWe W oOpamieHue B
CBOIO Bepy HeMycynbMaH. Takoe TOJKOBaHHE MPHUHATO KaK B JOMalIHEH cpeje
3TUX KPUMHHAJIBHBIX JMUYHOCTEH, Tak ¥ B MeudeTsAX. OHO MPHUHATO B caMHX
0OIIMHAX Y.

iii)  «Kaxaerii gOMKeH BOCHPHUHSITH HAIly AOMHUHHUPYIONIYIO KyIpTypy. Tex
ke, KTO 3TOTo He cienaet, yepes 20 et 31ech yxe He Oyner. OHU OyayT BbI-
CJTaHBI.

iv)  «OTH MapokkaHCKHe pebsTa mo-HacTosueMy XecTOKH. OHM H30MBAIOT
Jo/IeH 33 UX CEKCYyalbHYI0 IPUHAIIEKHOCTH Y.

b) B ogpnoii kosonke ot 6 despans 2007 roxa, onyOIMKOBaHHOW Ha caiite
www.geenstijl.nl mnin www.pvv.nl (Be6G-caiiT maptuu r-na Bunnepca), oH oTMeTHII:

«B mpouutyro cy66ory "Hwupmepnanac nar6man" mpouutupoBana mpodeccopa
Padannsa Mcpasnu, KoTOpeIi npeapex "TpeTbe HciiaMckoe BTop)keHue B EBpo-
ny" mocpeacTBOM "IPOHUKHOBEHUS, NPOTAaran/ibl, oOpameHus B UciiaM H Jie-
Morpaduuecknx u3menenuit". Ilo ero cioBam, eBpoImeHIbl COBEPIIAIOT JEMO-
rpaguueckoe caMoyOHICTBO, AOMYyCKasi HacTyIuieHue uciama. [lepBoe ucinam-
CKOe BTOpXKeHHe OblIo ocTaHOBiIEHO B 732 rony B IlyaThe mocie 3aBoeBaHUSA
mycyabmaHaMmu Mcnanun, [Topryranuu u roxHoi @paHuuy, a BTopas MONbITKA
BTOpKEHUsl ObLIa MpeANpUHATa TypKaMH-OCMaHaMHM, KOTOpble ObIM oOparie-
HBI B 0ErcTBO y BOPOT ropoja BeHsl u k cyacThio BEIOMTHI oTTYyna B 1683 roxy.
I[To muenuio npodeccopa Mcpasnu, TpeTbst NMONBITKA BTOPKEHUsS, KOTOpas
IMPOMCXOIUT B HacTosmiee Bpems B EBporie, uMeeT ropa3no OoJiblie MIaHCOB Ha
ycnex. 11 oH abCoJIIOTHO TIpaBy.
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c) Tazere «Ilepc» 3a 13 deBpansa 2007 roma oH 3asgBHII:

i) «C Hac xBatuT. I'paHUIBI 3aKPBIBAIOTCS, HOBBIE IMOCJIEIOBATEIH HCIaMa
B Hunepnanapl He MpHOBIBAOT, MHOXKECTBO MYCyJIbMaH NoKuAaroT Hunepnan-
IBl, UCIIAMCKHE IIPECTYIMHUKY JIUIIAIOTCS TPaKIaHCTBA .

ii) «briBIHi HadanmpHUK Moccaga D¢dpamm XaneBU TOBOPHUT, YTO TPEThS
MHUpOBas BOWHA ye Hadajach. Sl TakuxX CIOB He YHOTPeOIsAI0, HO DTO TaK H
€CTh».

iii)  «Y MeHs noOpeie HaMepeHHUsA. MBI TO3BOJISIEM YEMY-TO NPOU3OUTH, a B
pe3yibpTaTe MoydaeM COBEPIISHHO HMHOe o0mecTBo. S 3HaI0, 4YTO depe3 mapy
JIecSATHIIeTHI He OygeT HUKAKOTO HciaMCKoTo OompmmHCTBa. OTHAKO HYHCIIO
pacteT. Bece Ooxpine arpecCHBHBIX 3JEMEHTOB, MCIAMCKOTO HMIEpHAIH3Ma.
IIpoiigutech mo ynuue U MOCMOTPUTE, K YEMY 3TO BeAET. Takoe OLIyLIEHUE,
YTO MBI )KHUBEM YK€ HE B cBoeil crpaHe. KOHQIUKT HAaIWIO, M MBI JOJKHEI 3a-
muTUTh cebs. [Ipunmer BpeMs, u Mederert Oyaet Oombine, 4eM mepkBeit! »

d) T'azere «®onkckpaHT» 3a 8 aBrycta 2007 roga oH 3asBUIL:

1) «Kak MHe CTBIIHO 3a BCEX TE€X B NPABUTEJIHCTBE WM HapjlaMeHTE W 3a
UX TpelelaMu, KTO OTKa3bIBaIOTCS OCTAHOBHUTH MCIaMCKoe BTopkeHue B Hu-
nepinannael! Kak MHe CTBIAHO 3a TOJMIAHACKHAX MOJUTHUKOB, KOTOPBIE W30 THS B
JE€Hb MUPSTCS C HEMPONOPIMOHAJIHHO BBICOKHM UYHCIOM WHOCTPAHIIEB CPEIU
IpaBOHAPYILINTENEH U IPECTYITHUKOB, M HUKAK Ha 3TO HE pearupyor!»

«B Taare monHo TpyciauBbIX mroaeil. IlepenyranHbIX Jnroael, KOTOpbIE pOOU-
JUCh TPyCaMU M KOTOpbBIE TaK TpycamH W moMmpyT. Ilo mX MHEHHIO, roJUTaHI-
CKas KynbTypa OCHOBaHa Ha HMYAEO-XPUCTHAHCKO-MYCYJIbMAaHCKOW TyXOBHOM
TPagUIUU, U OHH BCSYECKH MOTBOPCTBYIOT 3TOMY MHEHHIO. OHHM IpOIIAIOT
JDKEIIOB M IIPECTYITHUKOBY.

iii)  «/M HamieBaTh Ha MHTEPECHl TOJUIAHICKMX TpaxJaH, OHM HMOMOTAIOT
npeBpatuTh Hupepnanasl B Hunepapabuio — NpOBUHIIMIO HCIAMCKON CBEpX-
nepxxassl EBpabuny».

iv)  «MeHs TOWHMT OT uciama B Huaepiangax — XBaTHT y)Xe€ MyCyJIbMaH-
CKHX MHUTPaHTOB.

e) I'-a Bungepc cusan ¢mmpm «PuTHA», TOJHUMAIOIAA BOMPOCH HCIaMa
1 MycynbMaH. ETo MOXHO omucaTh CIeIyIOIMHUM 00pa3oMm:

OmnwucaHue QuiIbMa MpEaCTaBICHO B OOBUHHUTEIHLHOM akTe. B ¢uibpme codera-
FOTCSI KaJphl HamajeHus Ha GamHu-Gnu3Hens B Hpio-Mopke u Tepakra Ha xe-
JIEe3HOIOPOKHON CTaHIMU AToua B Maapuae ¢ n300pakeHUSIMH IMPOCTBIX MY-
CynbMaH, MPOTYIHBAIOIINXCI IO YIHIAM, a TaKXe MOKa3aHbl H300paKeHUS
MHOTOKBAPTUPHBIX UJBIX AOMOB C aHT€HHAaMH CIYTHHUKOBOTO TEJIEBUJEHUS.
CknagpIBaeTCsl OMYIICHUE, YTO 3PUTEISIM BHYIIAKOT, YTO, YeM OoJibIle OymeT
MYCyJIbMaH M CIHYTHHKOBBIX aHTCHH, TEM OOIbIIE TEPPOPUCTHUYCCKUX aKTOB
Hunepnannam npunercs nepexutb. Kaapbl cCONpOBOXIAIOTCS arpecCUBHON
MY3bIKOM.

2.8 TI'-u Pa66ae npubsur B Hunepnanas B 1966 rony B kauectse O6exxenna u ¢ 1994
no 2002 rox sBisiacs 4ieHOM napiameHta oT [laptum 3enenbix. OH BO3IJIABISIET
HallMOHAJIBHBIA KOHCYJIBTATHBHBIH OpraH MO BONpOcaM MapoKkaHIeB B Hupnepnas-
nax. OH moxajoBalics Ha 3asBICHUS r-Ha Bungepca B monmnuio. B cyne oH roBopmn
0 pe3ynpTaraXx HCCIECIOBaHUNA O HETEPIHUMOCTH U pacU3Me M O MOJOKEHUH MapoK-
KaHIEB B HUJICPJIAHICKOM OOIIeCTBE.

2.9 A. Bb. C. aBiseTcd AoYepbl0 MapoOKKaHCKUX MMMHUrpaHToB. OHa nana mokasa-
HUS B cye U coobmmia, uto B 2010 rony Bo BpeMs n30HpaTebHON KaMIaHUH, KOTIA
OHa ILIJla MO YyJIWIe, HAa Hee HaeXal MOJIOAOW 4YeJ0BEK Ha BEJIOCHUIENE C KPUKOM:
«Bungepc npas, Basiu oTcronal»

2.10 H. A. pogunace B Hunepnannax. Ee marp aBnsercs rpaxaankoit Hunepnan-
JI0B, a €€ oTel] — rpakJaHuHOM Mapokko. OHa BBICTYNMIIA IE€pE] CYAOM IEPBOro CO-
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cTaBa, MPOKOMMEHTHUPOBAB BO3/ICHCTBUE BhICKAa3bIBaHUM r-Ha Bunaepca Ha Tex, KOMy
OHM OBUIM aJgpecoBaHBl. B pe3ynbraTe OHA MOJIyYHJIAa MO SJICKTPOHHOW MOYTE OTPOM-
HOE KOJIMYECTBO arpeCCHBHBIX IHCEM C yrpo3aMu, coobmeHus: B TBUTTEpE U Apyrue
coOoOmeHNsI ¢ HEHAaBUCTHHYECKUMH 3aABICHHUSIMHU M pEIINiIa HE JaBaTh CBHUIETEIb-
CKHMX TOKa3aHWH Hepex CyIoM BTOporo cocraBa. OHa OrpaHHYMJIACh HAMCAHHEM B
CyA MUChbMa, B KOTOPOM OHa OTMETHIA, YTO T€, KTO HANPABISAJI € HECHAaBUCTHHUECKUE
cooOmeHusl, BOCIPOM3BOIIN CI0BA, HCIOIb3yeMble T-HOM Bunnepcom, Hampumep
«kopvoddentax» (Hamor Ha HOIICHHWE TOJOBHOTO IUIaTKa), U cpaBHeHHWe KopaHa c
KHUTOH «MaitH kaM1d».

2.11 bynyunm mMapoKKaHIAMH W MYCyIbMaHaMH, aBTOPHI CUHTAIOT, YTO UX JTHYHO H
HEIMOCPEACTBEHHO 3aTPOHYIH HEHAaBHCTHHYECKHE 3asiBICHUSA I-Ha Buigepca u 4to
OHHU CTPANAIOT OT MX IOCIEACTBHHA B CBOCH MOBCEAHEBHOW Xu3HU. OHU TUIHO TOM-
BEpIIINCH NUOO0 HamageHHsIM, TUOO yrpo3aM W yHWXKeHHSAM B ceth WHTepHeT. OHHI
TaKXe CTPajJaloT B CBA3HM C HECIOCOOHOCTBIO TOCYAAapCTBAa-ydyacTHHKA OCYAUTH
r-ua Bunnepca 3a HeHaBHUCTHHYECKHE BBICKA3bIBAHUSA, & TaKXKE B CBSI3H C TEM, YTO
00IIECTBEHHOCTH MOAAETCS CUTHAM O TOM, YTO €T0 MOBEJACHUE HE SBISETCS MPECTYII-
HBIM. Takoi CHUT'HaJ BBI3BIBAECT y aBTOPOB OeCHOKOWCTBO 3a cBoe Oymymiee B Hunep-
JMaHOax.

Kamaooda

3.1 ABTOpHI YTBEp)KIAIOT, YTO ONpaBAaTENbHbIH NPUTOBOp I'-HY Bunagepcy BbiHe-
ceH B HapymeHne nmyHkra 2 ctatbu 20 Ilakta n 9TO0 B 000CHOBAHHMH 3TOTO PEUICHUS
cozepkarcs, B YaCTHOCTH, CIEAYyIOIIHE OMMNOKN: a) B HEM Pa3IMYHbIC BHICKA3bIBAaHUS
MIPOAHAJIM3UPOBAHB! 110 OTIAEIHHOCTH M HE PACCMOTPEH MX COBOKYIHBIH pe3yabTart.
Hena, cBsi3aHHBIE C YTOJOBHO HAKa3yeMBIM IOACTPEKATEIbCTBOM, MOTYT paccMaTpH-
BaThCS TOJBKO C yU4ETOM IMOOYEPENHBIX 3asABJICHHUH, IpUYEM C COONIONEHUEM HX IO-
CII€0BATEIBHOCTH U B YBA3KE APYT ¢ ApyroM. CyIIHOCTHIO MPECTYIHOTO MOACTPEKa-
TEIbCTBA HEMPEMEHHO SIBISETCS 3JIEMEHT aruTanuu; b) B HEM NMOAYEPKHYTO HCKYC-
CTBEHHOE pa3IMuue MEXJy KPUTHUKOM MciIama M yHW)KEHHEeM MycylbMaH. B 3asBie-
HUSAX T-Ha Bunnepca peryisipHO mpoclieXuBaeTcsl CBsA3b MEXJIY KPUTHKOHM HciiamMa U
HaBEIIMBAHNEM Ha MYCYJIbMaH SIpJIbIKAa HEXKEJNATeNbHBIX JIUI, KaK, HallpUMep, B €ro
3asiBJICHUU O TOM, YTO €ro TOIIHUT OT Mciama B HuaepiaHmax M 4TO OH HE XO4eT,
4TOOBl MPUOBIBAIM HOBBIE MUTPAHTHI-MYCYJIbMaHE, U MTO3TOMY HEBO3MOXXHO pasje-
JUTH 3TH JABa SBJICHUS; C) B HEM OTBEPTHYTHI IyHKTHl OOBHHEHHS B IOJCTPEKATEIb-
CTBE K HEHAaBHCTH IO NMPU3HAKY PACHI, MOCKOJIBbKY «MapOKKaHIbl ¥ He3alaJHble MH-
TPAaHTBI» HE SBISIIOTCSA pacamy; a Takxke d) B HEM NPEeJyCMOTPEHO CBOEro pojaa o0-
mee M abCOJIIOTHOE MCKITIOUECHHE («ITyONMYHas AMCKYCCHUS»), MO3BOJISIONIEe HE KBa-
TU(UIUPOBATH MOACTPEKATENHECTBO K JUCKPUMHMHAIIMM WIM HEHAaBHCTH B KadeCTBE
npecryiuienus. B orHomennn ¢gunbma «PurTHa» cyn cuen, 4TO «3Ta KapTHUHA, pac-
cMaTpuBaeMas B CBOEH COBOKYNHOCTH, HE COJEPIKHUT IOJCTPEKAaTEIbCTBA K HEHABH-
CTH, €CJIM CPaBHUBAThH €€ ¢ MyOIMYHON NHCKyccHell, B paMKax KOTOPOH MOJYepKuBa-
eTCcs HeoOXoJuMoe, TI0 MHEHHIO OOBHHSIEMOTO, PeJl0CTEepeKEeHNE B OTHONICHNUHN U C-
nama kak penurum». Cyn caenan 3TOT BBIBOJ, HECMOTPS Ha TO, 4TO B (uibMe H300-
paxeHo takoe Oyaymee HunepiangoB, B KOTOPOM JIIOZEH BEIIAIOT MO IPHYHMHE UX
TOMOCEKCYaJIu3Ma, a )KeHIINH yOUBAIOT 32 HEHCIIOJTHEHUE 3aKOHOB AJTaxa.

3.2 OmpaBaarenbHbIH MpUTOBOp NumIaeT ctaTtbio 137d YromoBHOTO KOsEKCa CMBIC-
na ¥ 3¢ PEeKTUBHOCTH, XOTsI OHAa ObLIa MpeIHa3Ha4YeHa ISl 00CCIICUYCHHS OCYIIECTB-
neHns ctaThu 4 MeXAyHapOIHOW KOHBEHIIMH O JUKBHAAIUU BCeX (QOpM pacoBoi
nuckpumuHauuu u ctateu 20 IMakra. Kpome Toro, onpaBnareiabHblii IPUTOBOP HE CO-
rJlacyeTcsl ¢ APYTMMHU pelIeHUIMU HalMOHAJbHBIX CYJ0B B OTHOUIEHUU HEHABUCTHH-
YeCKUX BbICKa3blBaHUU. B cuiny nosoxenus r-ua Bungepca kak moJIUTHYECKOTO J1€s-
TEJsl U €r0 POJIM B MYyOTWYHBIX JUCKYCCHUSAX CYA HpUJAl NMPHOPUTETHOE 3HAUYCHUE
cB00O/IC BHIpAKCHUSI MHECHHUH M HE O0CCICUMI 3aIUTy aBTOPOB OT BO3PACTAIOIIETO
YPOBHSI pacu3Ma U HEHAaBUCTU B OTHOIIEHUHM MycyilbMaH. XotTs ctarbsi 20 Ilakrta
chopMyTupoOBaHa, CKOpee, ¢ TOYKH 3PCHHs 003aTeNbCTB rOCYIapCTB, a HE IpaB OT-
JEeNbHBIX JIUI, 9TO HE 03HAYaEeT, YTO TaKKue BOMPOCHI OTHOCATCS K BHYTPEHHEH 0pH c-
JUKIHUU TOCYIapCTB M KaK TaKOBbIEe HE MOTYT pPacCMaTpUBAaThCS B COOTBETCTBUH C
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®aKkynbpTaTUBHBEIM MPOTOKOJOM. Ecium OB nesio o0cTosio TakuM 00pa3oMm, TO ycTa-
HOBIEeHHBIN B [lakTe pexuM 3amuThl ObUT OB 3HAYUTEIBHO OCIIabIeH.

3.3  VuuTeiBasg B3aMMOCBSI3h MeXAy ctaTheit 20 u ctaTeamu 26 u 27 [lakra, aBTO-
PBI, KaK 4JI€Hbl MCHBIIMHCTBA B HupepnaHmax, Takke SBISIOTCS )KEPTBAMH HapylIe-
HUS 3TUX MOJIOKEHHUH, TOCKOJIBKY OHM OBININ JINIICHBI TPaBa CIIOKOWHO JKUTh B Kade-
CTBE WICHOB MYCYJIbMAHCKOH OOIIMHBI B pe3yiIbTaTe pOCTa HETEPIHUMOCTH, Pacu3Ma,
KceHO(OOHUH M HACWUIUA B OTHOIICHWH MYyCyinbMaH. B cBoeMm pemenunu cyx He cOa-
JTAaHCHPOBAJ UX UHTEPECH CO CBOOOION BRIpaKeHN MHEHUH r-Ha Buigepca.

3.4 B cucrteMe BHYTPEHHEIO 3aKOHOIATEIbCTBA IOTEPIEBIINE OT HPECTYIUICHUI
UMEIOT cllaboe mpaBoBoe mojoxkeHne. OHU He UMEIOT IIpaBa Ha 3aciIyLIMBaHHE CBH-
JeTeNeil ¢ UX CTOPOHBI M Ha 00CYXIeHUEe (aKTHICCKUX OOCTOSITENHCTB M CYIIECTBA
YroJIoBHOTO jaena. VM pa3pelieHo JHIIb pa3bsACHATH CBOUM TPeOOBaHHS O BO3MeIe-
HUH YOBITKOB. I10CKOJIBKY BONIPOC, O KOTOPOM HAET Pe4b B HACTOSIIEM JAeie, 3aKI0-
yaeTcss B TOM, SBJISIOTCS JIM 3asABJICHHUS T-Ha Buigepca HEHaBHCTHUYECKUMH 11O
CMBICITy 3aKOHa, a aBTOPBI OBUIM HCKIIOYEHBI U3 Ipoliecca pa3dupareiabCcTBa Mo 3TO-
My BOIIPOCY B 3ajie CyIeOHBIX 3aceJaHuii, TO UM He ObUIO MPeNoCTaBIeHO 3P (PEKTH B-
HOE CPEeICTBO MPAaBOBOM 3aIUUTHI B COOTBETCTBUH ¢ IMYHKTOM 3 ctaThu 2 [lakta u He
OBUTO 00ECIeYeHO CIpaBeIMBOC CyaeOHOe Pa30HPATENbCTBO B OTHOLICHHH UX HUCKa
0 KOMIICHCAIIUM B paMKaxX YrOJIOBHOTO Jejia B COOTBETCTBHH C MMyHKTOM 1 ctaThu 14.
HapymeHne ux mpaBa Ha CIpaBelUIHBOE cyJeOHOE pa30UpaTeNbCcTBO OBIIO ycyrybie-
HO TE€M, YTO NPOKYpOp HONMPOCHJ BHIHECTH B OTHOIICHWH T-Ha Bunnepca ompaBaa-
TEJIbHBIA IPUTOBOP M MMO3TOMY HE BBIJIBHTaJl IIPOTHB HEr0 HUKaKMX OOBHHEHHUU.

3aMeuyaHus rocy1apcTBa-y4acTHUKA MO BOIIPOCY O NPUEMJIeMOCTH

4.1 TocymapcTBO-y4acTHHK HpPEICTABHIO CBOM 3aMEYaHMSI OTHOCHUTEIHHO IPHEM-
nemoctu 24 ¢espans 2012 roga u 28 mas 2015 roma. OHO ocmapuBaeT IpUeMIIe-
MOCTB COOOLICHHUSI HA OCHOBAHWM HEHMCUYEPIaHUs BHYTPEHHUX CPEACTB IPABOBOH 3a-
IIUTHI, OTCYTCTBUS CTAaTyca )KEepTBHI U ratione materiae.

4.2 31 mapra 2008 roma r-H PabGbae momanm 3asBieHHE O BO30OYXICHHH MPOTHUB
r-ua Bungepca yrosoBHOro nena, HO MPOKYPOp PEIIMJI HE HauYMHATH cyqeOHoe pas-
ouparenbcTBO. 21 cenTabps 2009 roga, mociae moxavu Kalo0k IPYTUMHU CTOPOHAMU
(HM ofHA W3 KOTOPBIX HE SIBISETCS ABTOPOM HACTOSIIETO COOOmEeHus), AMcCTepIaM-
CKHMH aneuUIIIIMOHHBIA Ccyll 00s3aJl IPOKypopa HadaTh cygeOHoe pa3OupaTesbcTBO B
OTHOIIEHWHU T-Ha Buiaepca B cBsI3M ¢ OTUCKpUMHHAIMEH W MOJCTPEKATEILCTBOM K
HeHaBucTH. 21 deBpans 2010 roga aBTOpsl BCTYNUIN B cyneOHOE pa3OHpaTeNbCTBO B
KayecTBe moTepreBmux cTopoH. 23 wuroHsA 2011 roma r-H Bummepc Ovlnm ompaBraH.
B cBsi31 ¢ 3TUM npeTeH3un aBTOPOB OBLIN 00BABICHBI HEIPHEMIIEMBIMHU.

4.3 B crarpe 20 [lakra chopMyaupoBaHO HE IPABO YEIOBEKA, a 00A3aHHOCTH IO C-
YIapCTB BBECTH B JIeiCTBUE 3aKOHOAATENBCTBO, 3aMPEIIarollee ONMMCaHHOE BhIMIE MO-
BelleHHEe. B Apyrux cTaTbsix HCHONB3YIOTCS TaKHE€ TEPMUHBI, KaK «BCE JIHLA» U
«Bcey. [Ipoutenne crtarsu 20 ¢ TOYKH 3pEHHS IpaBa YEJIOBEKA, MOJIEKAILIETO 3alUTE
B CyZeOHOM HOpsJIKE, MPUBENIO OB, B CYIIHOCTH, K BOSHUKHOBEHHIO IIpaBa YeJIOBEKa
Ha KOHKPETHOE€ 3aKOHOJATeJIbCTBO, HO TaKO€ NpaBo He mpu3HaeTcd. IIyHkT 2 Hagme-
XKamuM o0pa3oM BBIOJIHEH Huaepiangamu myTeM BBEJCHUS B JleliCTBHE 3aKOHOJa-
TENbCTBA, 3alpenianiero Jolyo nponaraiay HalUOHAIbHOW, pacoBOW WIIM PeiH-
TMO3HON HEHABHUCTH, NMPEACTABISAIONIYI0 COOOH MOJICTPEKAaTEIbCTBO K JUCKPUMHHA-
UM, BpaxkJae uiu Hacuinio. [Ipaktuka KomureTa Takke CBUAETEIBCTBYET O TOM, UTO
Ha NyHKT 2 cTaTby 20 HEIb3s CChUIATHCSA B COOTBETCTBUU ¢ DaKylIbTaTUBHBIM MPOTO-
KoJI0M>.,

4.4  VYyactue B YrojoBHOM pa30uparelbcTBe IO Jiedy I'-Ha Buijepca B kauecTBe
MOCTpPaJaBIUIMX CTOPOH INPUPABHUBAETCS K IOAade TPaKJaHCKOTO HMCKa B paMKax
yrosioBHoro nena. I[Tockonbky r-H Bungepc He OB OCYKJeH, IPakJaHCKUI HCK HE
MOT' OBITH paccMOTpeH. TeM He MeHee aBTOpbl MOIJIM Obl MOJaTh OTAENbHBIH Ipax-

Cwm. coobmenune Ne 1570/2007, Baccunapu npomus I peyuu, cooOpakeHHsI, IPUHSATHIC
19 mapra 2009 rona, nyHKT 6.5.

GE.17-03929 7



CCPR/C/117/D/2124/2011

JMAaHCKUW MCK MPOTHUB T-Ha Buimepca B cya Mo TpaXJaHCKUM JieJiaM B COOTBETCTBHH
co cTaTthei 6:162 I'paxkaHCKOTO komekca®. JIMIO MOMICIKUT HAKA3AHHUIO 11O STOH CTa-
ThE, €CIM COBEPIICHO NMPOTHUBOINPABHOE IESHHUE, YCTAHOBICHA BHHA HMCIOJHHUTENS,
HaHECEH MaTepHalIbHBIA WM HEMAaTepHaNbHBIH yHmepd M CyMIeCTBYeT NPHIMHHO -
CIIEICTBEHHAsI CBA3b MEXAY STHM JACSHHEM W HaHeCeHHBIM ymepOom. HeszaxomHoe
neiicTBHe WM Oe3AeHCTBUE COBEPIICHO B TOM Ciydae, €CIIM HapyIIeHO KaKoe-IH0o
MpaBo, €CJH IeHCTBHE MIHN Oe37eliCTBHE MPOTUBOPEYUT KaKOW-TN0O0 YCTaHOBICHHON
3aKOHOM O0S3aHHOCTH WJIH €CIIH AeHCTBUE WM Oe3heficTBHE MPOTHBOPEUHT KaKoOii-
b0 HENHWCAaHHOW HOpMeE, Kacalolleiics HaIIeXallero MOBEICHHS B OOMIECTBE.
YcTaHOBIEHHBIE 3aKOHOM OOS3aHHOCTH BKIIIOYAIOT B Ce0S TOTOBOPHBIC IOJOXKEHHS,
BIIEKyIIHE 3a cOOOW MpsAMBIE MOCIEACTBUSA, B TOM YHCJIE OOIBIIMHCTBO IMOJOKCHUI
[Maxra. I'pask faHCKMIT HCK B OTHOIICHUH IPOTHBOIPABHOTO JESHHS MOXKET OBITH Jeii-
CTBUTEIBHBIM J1aJK€ MOCIIE BRIHECCHHUS ONPAaBIAaTEIHFHOTO NMPUTOBOPA MO YTOJIOBHOMY
Jeny, U HEeKOTOpHIe TPETEH3UHU, CBA3AHHBIC C OINpEACIICHHEM 3aKOHHOCTH TeX WU
WHBIX 3asBIICHUH, OBUIN YIOBIETBOpPEHBI. Jlake eciam OBl aBTOpPHI HE NOOMBAIHCH
KOMIICHCAIINH, YOOBICTBOPCHHBIH I'pakAaHCKUH MCK MOT OBl 1aTh UM BO3MOXHOCTH
TpeboBaTh 3ampera Ha Oyaymiue 3asBIeHHS r-Ha Buigepca mimm xomaTalcTBOBAThH O
BBIHECCHHMH [IEKJIAPAaTUBHOTO PEIICHHS O TOM, YTO 3asBICHUS T-Ha Bunmepca sBus-
I0TCSl IPOTHBO3aKOHHBIME. Pemienne cyga mo rpakJaHCKUM AejaM MOXeT OBITh 00-
JKAJIOBaHO. ABTOPHI MO-TIPEKHEMY UMEIOT BO3MOXXHOCTh IPEIBSIBUTH T-HY Bungepcy
rpaXTaHCKUN HCK.

4.5 T-m Pabbae He mokazal, 4YTO OH ABIAETCSA XKepTBoM HapymieHus [lakra.
OH nmpoCTO 3asBISICT, YTO OH BO3MVIABISAET HALMOHAIbHBIM KOHCYIHTAaTHBHBIH OpraH
MapoKKaHIIEB ¥ YTO OH BBICTYNAJ Ha cyJeOHOM pa30OupaTesbCcTBE MO Aeny r'-Ha Bu-
aepca. Bropoit u TpeTuit aBTOpBl yTBEP)KIAIOT, YTO OHM HE MOTYT BECTH CIOKOWHYIO
KHU3Hb B Ka4€CTBE UJICHOB MYCYIbMAHCKON OOHIMHBEI 0€3 3aIUTHl CO CTOPOHBI IrOCY-
JapcTBa-ydyacTHHKA. TeM He MEHee OHM HE CMOIVIM JI0Ka3aTh, YTO 3asBJICHHUSA, O KOTO-
PBIX UAET pedb, MOBIEKIN 3a cO00W KOHKpETHBIE MOCIEACTBUSA WIS HUX MJIM YTO Ta-
KM€ MOCJIEeICTBUS HEM30EXKHBI U MOTYT 3aTPOHYTh MX JIMYHO M YTO OHHM HYXXJAIOTCS B
3amuTe rocynapctsa. Eciau Obl OHM HY)XJalnCch B TaKOW 3alluTe, OHU MOTIIM OBI IO-
JaTh YrOJOBHBIA MCK. ToNKOBaHME MOHATHS XKepTBBl KOMHUTETOM 110 JINKBHJIALUK Pa-
COBOIl TUCKPUMHHAIIMY HE CIEAYET CPaBHUBATh C ONPEACICHUEM XKEePTBbI, HCIIONb3Y-
embiM KoMuTeTomM mo mpaBam desoBeka, 0COOEHHO ITOTOMY, YTO aBTOpaM IIPEJCTaB-
JIEHHOTO Ha paccMoTpeHre KoMuTeTy 1Mo JMKBUIAIMHM PAacOBOM IHCKPUMHUHAIUHU CO-
obmenus «Espeiickas o6muna Ocno u ap. npotu Hopserun»' He GbUIO pa3pemeno
y4acTBOBaTh B YrOJIOBHOM CYJONPOW3BOJICTBE M OHM HE O0JIajainy cpeicTBaMH Ipa-
BOBOH 3alIUTHl B TOM TOCyJapCTBE-y4acTHUKE. YYacTHE aBTOPOB B YrOJIOBHOM CYIO-
MIPOM3BO/ICTBE B KAUECTBE IMOTEPIEBIINX CTOPOH TAK)XKe HENb3s NPUPABHUBATH K IPH-
3HAHUIO CTaTyca XEePTBBI HALIMOHAJIHHBIM CYIOM. B TOM cynonmpou3BoacTBe UX cTaTyc
XKEPTBBI OIIEHUBAJICS OBl TOJNBKO TOCIE OCyXJAeHus obBuHsemoro. Cyn, TakuMm oOpa-
30M, HE MMEJI BOBMOXXHOCTH OLIEHHUTh WX CTAaTyC >KEPTBBHI COTTIaCHO BHYTPEHHEMY 3a-
KOHOJATENbCTBY.

4.6 Hactosmee cooOmenue, Mo CyTH, MpeAcTaBisieT coOoi actio popularis, mo-
CKOJIBKY €T0 aBTOPHI HE CMOTJH J[0Ka3aTh, YTO pacCMaTpUBacMbIe 3asBICHUS 3aTpO-

B cratpe 6:162 npegycmarpuBaeTcs, 9TO: a) JIUIO, COBEPIINBIIEE IPOTHBOIPABHOE JesHUE,
KOTOpO€ MOXKET OBITh €My BMEHEHO, B OTHOIIIEHHH KaKOTO-TH00 APYTOTO JHUIA, JOIKHO
BO3MECTHUTD yIIepO, KOTOPHIH OBl HAHECEH ATOMY IPYTrOMY JIMIY B pe3yjbTaTre 3TOro
JesiHUsI; b) ISNUKTHBIM aKT paccMaTpUBaeTCsl KaKk HapylICHUE YY)KOro IpaBa U Kak JeHCcTBUe
WM 6e37eicTBUe B HapylIeHHUEe KaKoi-In00 00s3aHHOCTH, MPEIyCMOTPEHHOM 3aKOHOM, WITH
TOTO, YTO B COOTBETCTBHUH C HEMMHCAHBIM 3aKOHOM CJIEYyEeT pacCMaTpPUBATh B KAYECTBE
HaJ[JIeXallero MoBeJeHUs B 00mecTBe, MPH HEIMIPEMEHHOM yCIOBUU OTCYTCTBUSI OCHOBaHHUI
JUTSL TOIOOHOTO TOBEAECHUS; C) ACIUKTHEII aKT MOXET OBITh BMEHEH JINILY, COBEPIIAIOIIEMY
JIEeTUKTHBINA aKT, €CJIM OH COBEPILEH IO €ro BUHE UJIU IO IPUYUHE, 32 KOTOPYIO OHO HECeT
OTBETCTBEHHOCTh B COOTBETCTBHUH C 3aKOHOM HJIU OOLIENIPUHATHIMU NMPUHIMIAMU (0011ee
MHCHHUE).

Cwm. KoMmuTeT 1o TMKBHAAINY PacoBOM AHUCKpUMUHANNHU, coobmenne Ne 30/2003,
Espeiickaa obwuna Ocno u op. npomus Hopeecuu, Coobpa>keHus, npuHsATHE 15 aBrycra
2005 roxa.
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HYT MX JIMYHO®. ABTOPBI JOOGUBAJINCH BBIIUIATHI JHIIb OJHOTO €BPO KaXKIOMY M3 HUX U
BBIHECECHHS JCKIapaTUBHOTO 3asBICHUS, a HE BO3MENICHHUS ymepba 3a KOHKPETHOE
HapyumeHue. B cooTBeTcTBUM cO CBOEM mpakTUKod KoOMHUTET HE NMPOBOAMUT OLIEHKY
TUIOTETHYECKUX WM MOTEHINAIbHBIX HapymeHuit [lakra.

4.7 Hactosamee coo0meHne BRIXOOUT 3a Mpenensl cheprl mpuMeHenus I[lakra, mo-
CKOJIbKY COTJIaCHO IIpakTHke KoMHTeTa oTHeIbHOE U0 HE MOXET 3aCTaBUTh IOCY-
JIapcTBO BO3OYAUTH YrOJIOBHOE JEJO0 MPOTHUB TPETHEro JHIA MM Ha3HAUYUTh Hakaza-
HUE.

4.8 TocymapcTBO-y4acTHHK OTMETHIIO, 9TO B aAekabpe 2014 roma rocynapcTBeHHAs
IIpOKypaTypa Bo30OyauiIa yroJoBHOE €0 MPOTUB I'-Ha Bunngepca B cBsA3HM ¢ 0CKOPO-
JIEHWEM TPYMIBI JUI[ U MOJACTPEKATEIHCTBOM K AMCKPUMHUHAIUKA W HECHAaBUCTH B OT-
HOIICHWH OTACJIBHBIX JIMI[ 10 MPU3HAKY MX PAcCOBOW NPHUHAIICKHOCTH, a TaKXKe B
CBSI3U C €T0 3asBICHHUSIMHU B aJpecC JIMI MAPOKKAHCKOTO IPOUCXOXKICHUS, CIIeIaHH bI-
mu B ['aare 12 u 19 mapta 2014 rona.

KomMMeHTapumu aBTOPOB 110 3aMeYaHHAM rocy1apcTBa-y4aCTHHKA OTHOCHTEJIbHO
NpHueMJIeMOCTH

5.1  ABTOpBHI MpEeACTaBHUIN CBOM KOMMEHTAapHMH IO 3aMEYaHUSIM TOCYAapCTBa-
y4JacTHHKa OoTHOCUTENbHO nmpuemiemoctd 20 mapta 2012 roga u 30 HOsu6ps 2015 ro-
na. B cBs3u ¢ BompocoM 00 HMcuUepliaHWHM BHYTPEHHHX CPEICTB NPABOBON 3aIlHUTHI
OHH YTBEPXKAAIOT, YTO T'PaKIJAaHCKOE pa3OMpaTeabCTBO CIEAYyeT CUMTaTh Hedd(pek-
THBHBIM. Hupepnanasl obecrneunnn ocymecTBiIeHue nyHkTa 2 ctathu 20 I[lakTa my-
TeM BKIIOUCHUS B YTOJNOBHBIA Komekc ctarbu 137d. ABTOpHI He NOOMBAIOTCS KOM-
NIEHCAlNM; OHW JOOWBAINCh BBIHECEHHS PCEIICHHS YrOJOBHOTO cyda IO Jely
r-ua Buuigepca BBuay GOIBIOIOTO W OTYETINBOTO OOIIECTBEHHOTO PE30HAHCA BEPIN K-
Ta, YCTaHABJIMBAIOIIETO BUHY MM HEBUHOBHOCTb.

5.2 TI'-u PaGbae yTBepXkaaeT, 4TO OH ABJISACTCS HEMOCPEICTBEHHON XEPTBOW HEHa-
BHCTHHYECKHX BBICKa3bIBaHUH r-Ha Buiaepca, MOCKOIbKY OHM 3aTparuBaloT €ro Kak
MyCyIbMaHWHa, MApOKKaHIa U, KpOME TOTO, IpeJICeaTeNs] HAlHOHAIBLHOTO KOHCYI b-
TaTHUBHOTO opraHa. UTo KacaeTcs MOCIEJCTBUH HEHaBUCTHHYECKUX BBICKA3BIBAHUH
r-ua Buinmepca mus JIMYHOHM XKM3HM aBTOPOB, TO aBTOPHl BHOBH YTBEPIKJAIOT, YTO
H. A. u A. b. C. coobmunu 0 TOM, YTO UM MPHUIIIOCH NTEPEXKHUTH, B X0JI¢ BHYTPCHH -
ro pa3duparenabcTBa, a r-H Pab0ae cooOmui momunuyu 0 HapaBIeHHBIX MPOTHB HETO
HEHAaBUCTHUYECKNX BBICKa3bIBaHMAX. JlaHHOe coobOmeHne He sABiIgeTcs actio
popularis.

5.3  danHoe coo0mieHHe He SBIsAETCS HENPHEMJIEMBbIM ratione materiae. ABTODBI
cocrnanuch Ha MyHKT 2 ctatbd 20 u Ha ctathu 26 u 27 Ilakra. Takum oOpa3om, ux
cooOuieHne YeTKO MoAnaaaeT noxa chepy npumenenus Ilakra.

5.4  Ilynkr 2 crarbu 20 He TOJBKO BO3JIaraeT Ha rocyaapcTBa 00s3aTesIbCTBO MPHU-
HHUMAaTh 3aKOHBI, 3alpellarllie HEHaBUCTHUYECKUE BhICKA3bIBAaHUS, OH JOJKEH TakK-
K€ IPEeJOCTaBISTh JUllaM IpaBo Ha 3aiiuTy oT HuX. CraTes 4 MexXayHapoJHOU KO H-
BCHI[UH O JIMKBUJALIHH BceX (HOPM pacoBOW JUCKPUMHUHAIIUU Takke cHopMyrupoBa-
Ha, CKOpee, ¢ TOYKH 3peHHsS 00s3aTelNbCTB TOCYIApCTB, a HE IPaB OTACIBHBIX JHII,
OJIHAKO 3TO He MemaeT KOMUTETYy MO JIMKBUAALUH PACOBOM AUCKPHUMUHAIIMU OOBSB-
JATH KAJIOOBl O HApPYIICHHH 3TOTO MOJOXKeHHS aomyctTuMbiMu. Eciau KomwureT, Tem
HE MeHee, NPUAET K BBIBOJY O TOM, UTO Takas MHAUBHUIyajbHas 3alllUTa HE Npelo-
CTaBJIsIETCSl B COOTBETCTBUMU €O cTaTheil 20, cienyer cuuTaTb, UTO OHA MPEAOCTaBI f-
€TCsl Ha OCHOBAHUU CTaTbu 17. ABTOpHI YTBEPKAAIOT, YTO OHU MOJYEPKHYIU UX KOJI-
JIEKTUBHOE MPaBO Ha UJIEHTUYHOCTh MYTEM CCBUIKUA Ha cTaThio 20 B CBSI3U CO CTaTh -
Mu 26 u 27. OHAKO MOCATATENBCTBO HA YbI0-TH00 WHANBUYAIbHYIO UIECHTHYHOCTB,
Kak, HanpuMmep, nuddamanus Ha pacoBO¥l MOYBE, TAKXKE BIUACT HA BO3MOXHOCTh U
cBoOoay o0nanaTh KOJUICKTUBHOW HICHTUYHOCTBIO, W HaoOopoT. Takum oOpazowm,

Cwm. coobmenne Ne 1868/2009, Audepcen npomue [lanuu, pelieHne 0 HEIPUEMIEMOCTH,
npussaToe 26 urong 2010 roga, nyHKT 6.4.
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NIEUCTBUSA TOCYIapCTBAa-y4yaCcTHUKA TAaKXX€ HapyIIalOT CTaThio 17, MCTOJKOBAHHYIO B
cBeTe MmyHKTa 2 ctatbu 20.

5.5 UYro kacaercs cygeOHOro mpomnecca, Bo30yXIeHHOTO B OTHOWICHHUH T-Ha Bmi-
nepca B aekadbpe 2014 roma, To IpOKypOp HPHUHSAI pEIIeHHEe O HOBOM CyAeOHOM IIp e-
CIeOBaHWM TI-Ha Bmuigepca TOIBKO IOCHE TOTO, Kak OOMIECTBEHHOCTHh BBIpa3mia
BO3MYIICHUE MTOBEJCHUEM ITOCICAHETO.

3aMeuyaHus rocy1apcTBa-y4YaCTHUKA OTHOCHTEJILHO CYIeCTBA COOOIEeHUsI

6.1 TocymapcTBo-y4acTHHK NPEICTABIIIO CBOHM 3aMEYaHHS] OTHOCHUTEIBHO CyIe-
ctBa coobmenus 28 mas 2015 roma. OHO OTBepraeT yTBEpKACHUE, CIEIaHHOE aBTO-
pamu o myHKTY 3 ctarhu 2 [lakTa, 0 TOM, 4TO BEIHECEHHE T'-HY Buaepcy ompasna-
TEJIHHOTO IMPHUTOBOPA HE MPEACTABIACT c000H d3(hPEeKTUBHOTO MPUMEHEHHUS 3aKOHOIa-
TEIbCTBAa. Y aBTOPOB ObIIa BO3MOXKHOCThH NOAATH Kallo0y B OTHOIICHWH pPEIICHUS
MIPOKypOpa HE MPOBOJUTH pacclieJOBaHUE, U PA3IUYHbIC IPAaBOBBIE aPI'YMEHTHI, CBS-
3aHHBIEC C MPECTYIHBIM XapaKTepoM 3asBICHUI r-Ha Bunaepca, 6pu1H moxpoOHO pac-
CMOTpPEHBI B X0JI¢ pa3OupaTenbcTBa. ABTOPHI YTBEPXKIAIOT, UTO MX II€JIb COCTOSAJA B
TOM, YTOOBI YTOYHUTH TPAHUIBl 3aKOHHOCTH, U PELICHUE CyJa 03HAYaeT, YTO UX yCH-
nusl yBeHUANNCh ycrnexoM. KoHedHBIH pe3ynabTaT MPOBENEHHON CyJOM OIICHKH, OKa-
3aBIIMIICS HE B MOJIb3Y aBTOPOB, HE MpEACTaBiIseT co00il HedpdekTHBHOTO MpHUMe-
HEHHUs 3aKoHonaTenbcTBa. [IyHKT 3 cTarhu 2 HE TapaHTHPYET aBTOpaM OJIATOIPHIT-
HOTO MCXOJla B CBSI3M C NMPUMEHEHHEM HMEIOIIETOCS CPEACTBA NMPABOBON 3aLIUTHI U
yk TeM Oojee mpaBa Ha ocyXkJeHHe o0BHHiIeMOTO. JIfo0as rapanTust ocyXIeHHS 00-
BHHSIEMOTO Obljla OB HECOBMECTHMa C OCHOBOIIOJATalONIMM IPUHIUIIOM IpaBa Ha
crpaBequBoe cynebHoe paszbuparenscTBo. [ToaToMy myHKT 3 cTaThu 2 HapylieH He
OBLI.

6.2 UYro kacaercs nmyHkra 1 ctaTtbu 14, To BHYTpEHHEE YrOJOBHOE 3aKOHOAATEN b-
CTBO ITO3BOJISIET JTIOOOMY JHILY, KOTOPOE MOHECIO MPSMOH ymepO B pe3yilbTaTe yro-
JIOBHOTO MPECTYIUICHHsI, y4acTBOBATh B YTOJIOBHOM CYJOIPOW3BOJCTBE B KaueCTBE
moTepIeBIIeil cTOpoHsl U TpeboBaTh KoMneHcanuu. Ctatest 14 He TpebOyeT Oonpmei
3aIlUTHl IPaB MOTEPIEBIIEH CTOPOHBI B YTOJIOBHOM CYAOIPOU3BOJCTBE, YEM 3aIIUTA
IpaB, NPHU3HaBaeMbIX BO BHYTPEHHEM 3aKoHoaarenbcTBe. K 3TMM mpaBam, mpeny-
CMOTPEHHBIM BO BHYTPEHHEM 3aKOHOJAaTEIbCTBE, OTHOCSTCA IPaBO INPEIACTABIATH
Jl0Ka3zaTeabcTBa (pakTa NIPUUYMHEHHs yliepOa, mpaBo 3aJaBaTh BONPOCH CBHUICTEISM
W DKCIIEPTaM B OTHOIIEHWH KOMIICHCALMH M IIPaBO AaBaTh OOBSICHEHUS I10 IPEIbs B-
JIEHHOMY HcKy. Lleab aBTOpOB 3akiroyanach B TOM, YTOOBI MOBIUATH HA XOJ YIOJIOB-
HOTO CYIOIPOM3BOJCTBA U YOEAUTH CyJ B TOM, 4TO I'-H Buiaepc nmpeBbICHI Mpezesns
JOIYCTUMOTO B NMYOIWYHBIX AUCKyccusix. OJHAaKO HOPMOH, KOTOPYIO 3aKOHOAATENb
CTpEeMUJICS 3alIMTUTh HAa BCEM MPOTSIKEHUU pazOmpaTenbcTBa, OBIIIO MpaBO Ha KOM-
MEHCAMIO 33 HaHECEHHBIH ymepO. B cOOTBeTCTBHM ¢ BHYTPEHHHM 3aKOHOJATEIN b-
CTBOM aBTOpaM HE pas3pelaeTcs BBICTYNATh B KAKOM-JIHOO APYyroM KauecTBE, HANpPH-
Mep BJIMSATH Ha XOJ YTOJIOBHOTO CyJOIPOU3BOJCTBA.

6.3 YTBep)KIICHI/IG aBTOPOB O TOM, YTO B IOJB3Y OCYKIACHUA OOBHUHSIEMOTO cyay HE
ObLI0 NpEACTAaBICHO HUKAKUX ApT'YMCHTOB, SABJISICTCSA HCBEPHBLIM, U OHU UTHOP UPYIOT
LHEHTPAJbHYIO POJIb Cyda B YIOJOBHOM HPOHU3BOACTBC. VronoBHbBIN Cyd CTPEMUTCHA
CaMOCTOATCIIbHO YCTAaHOBHUTb HCTUHY M OTBEYACT 3a obecrneyeHne BCECTOPOHHETO
pacCcMOTpCHUA Ac€jla HA CTaAUN CyIlC6HOFO pa36I/IpaT€HLCTBa. HpCHCTaBHGHI/IH 00BU-
HCHUS W 3allUThl HE MMCIOT pEIIAaromiero 3Ha4ycHUs. Cyﬂbﬂ npeaceaarejibCTBYCT Ha
CIIymlaHuH, 3aAacT 06BI/IHHGMOMY BOIIPOCHI, 3aCIylInBacT CBH,Z[GTGHCﬁ, BCTyHnaceT B
AUCKYCCHUHU CO CTOPOHAMU MU YUYUTBHIBACT BCC 3THU q)aKTOpLI HOpHU BBIHECCHUUN PCIICHUA.

6.4 B 2008 rogy Tpu npaBoBeja OTAEAbHO IPYT OT Apyra U3Aany JOKIaIbl O IOpHU-
JUYECKUX OCHOBAHMIX YTOJIOBHOTO IpECieAOBaHMs, C TEM YTOOBI IOMOYb Trocynap-
CTBEHHOU MPOKYypaType B IPUHATUH PELIEHUS O TOM, CIEAYET JIM OCYIIECTBIATH IIp e-
ciepoBaHue. OTH AOKJIAAbl OBUIM NPHOOIIEHBI K MarepualaM JaHHOTO jaena. Bmo-
CIIEACTBUM B X0J¢ cyneOHOTo pa3buparenabcTBa Obliia MPOBEIEHA MOJIHASL IKCIIEPTH3a
1 OBLIM JONPOILIEHBI CBUAETENH. Bece 10BOABI, KOTOPHIE MOXKENAJIN BHIABUHYThH aBTO-
pbl, ObuIM pencTaBieHsl cyay. [loaTomy Hapymenus crateu 14 He ObLIO.
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6.5 Uro kacaercs xaloObl 1Mo ctathe 20, TO HaIJIEKaIIee MPUMEHEHHE dTOW HOP-
MBI Ha MpaKTUKe B pamMkax ctatbi 137d YromoBHOro xojekca He ocmapuBaercs. Lle-
nero kak ctatbu 20 Ilakra, Tak m crtatbu 137d YromoBHOTO KOAEKCa SBISIETCS I10JI-
HBIH 3amlpeT MOICTPEeKaTeIbCTBA K HEHABHCTH, HO MMEHHO HAI[MOHAIBHBIM CyIaM
HaJJIC)KAT MPUHUMATh PEIIeHne O TOM, NEHCTBUTENHHO JU UMEI0 MECTO MOACTpeKa-
TeNbCTBO K HeHAaBUCTU. CtaThs 20 BRI3BIBACT CPENH TOCYHApPCTB MHOKECTBO CIIOPOB,
YTO NMPHUBOJUT K BEChMa Pa3NUYHBIM (opMaM ee OCYIIECCTBICHUA. BHyTpeHHUE CYIbI
MOTYT JIy4YIlle, 4eM KTO-TH0O0 eIle, ONmpeaeanuThb, MOAJIeKaT I KOHKPETHBIE BBICKAa3bI-
BaHUS HaKa3aHHUIO, MOCKOJIBKY OHU PAaCIlONaraloT BCEMH MaTepHajaMH J1eJla H MOTYT
B IOJIHOW Mepe OIEHUTh, UMEIOTCS JI B COOTBETCTBYIOUINX NESHUSAX IIPHU3IHAKUA CO-
cTaBa mpecTymieHus. Eciu cymecTByeT BO3MOXHOCTh paccMOTpeHus aena Komure-
TOM, TO TaKO€ PAaCCMOTPEHHE CIEAyeT OrpaHn4YnTh; KoMuTeTy He cienyeTr mepecmar-
pHUBaTh BBIBOABI CyAa OTHOCHTEIBHO TOTO, SBISIOTCSA JH NEHCTBHUS W 3asBICHUS
r-Ha Bunnmepca HakazyeMBIMH B COOTBETCTBHH C YTOJOBHBIM 3aKOHOJATEIHCTBOM.
3T0 0COOCHHO aKTyallbHO, MOCKONBKY cTaThs 20 He IpeaycMaTpuBaeT WHIUBUAY-
aJMBHBIX TIPaB.

6.6  Ilynkt 2 crarbu 20 3amperiaeTr He BCE HEraTUBHBIE 3asBJICHUS B OTHOLIEHUU
HallMOHAJBHBIX T'PYMIH, pac W perauruii. OgHAKO 3aABICHHE, KOTOPOE NPEICTABISACT
co00¥ MOACTPEKaTEeNbCTBO K TUCKPUMHHAIINH, BPaXKJ(€ WM HACIINIO, TIOJJICKHUT 3a-
mnpety. OTa HOpMa IPOTHBOPEUYMBA, NMOCKOIBKY CyIIECTBYET OHNAcCHOCTH TOTO, YTO
MIPaBUTENBCTBA OyAYT 3JI0YMOTPEOIATh NIMPOKHM 3alpeTOM HJIM YTO TAKOH 3amper
OTBPATHUT TPAXKJAH OT y4acTHs B 3aKOHHBIX JIEMOKPaTHYECKHX IHCKyccHsx. Pasmm-
qpe MeXIy crarbsiMu 19 u 20 3akimodaeTcs B TOM, 4TO TOCYAAapcTBa JOJIKHBI 3alp e-
TUTHh B 3aKOHOJATEIbHOM ITOPSAKE JIUIIb KOHKPETHbIC (OPMBI BBHIPAXXKCHHUSI MHEHHH,
ykazaHHele B cratbe 20. B coorBeTrcTBUUM Cc nmpakTukoil EBpomneiickoro cyaa mo mpa-
BaM 4YeJIOBEKa, Kacaromeicss cBOOOIBI BEIPAXKEHHUSI MHEHHH, JOMYCTUMBIMH SBIISIOTCS
Jake Te 3asBJICHHS, KOTOPbIE OCKOPOJIAIOT, MIOKHPYIOT M HapyIIaloT CIIOKOMCTBHE.
B npuHnune, 3asgBiaeHUs MOTUTHYECKUX AEsITENEH, mapjlaMeHTapHueB, JUAEpOB 1po ¢-
COI030B MJIM JIPYTHX OOLIECTBEHHBIX AESITENIeH MPEeACTaBISIOT OONBIIYI0 LEHHOCTD,
HO TaKXe KpaiHe Ba)KHO, 4yTOObI M30paHHBIE NPEACTABUTENHN HM30eraiau MmyOJInYHBIX
BBICKA3bIBaHUH, KOTOPEIE MOTJIM OBl MMOOMIPATH HETEPHUMOCTh. [loacTpekaTenbCeTBO K
3alpenieHNI0 BbE3Ja B CTPaHy MHOCTPAHIEB CYIIECTBEHHO IMOAPHIBAET MpaBa Yeo-
BEKa, U MO3TOMY BCE TpakJjaHe, B TOM YHCJIE MapilaMeHTapHH, JAOJDKHBI NPOSBIATH
KpaiHIOI0 0CTOPOXHOCTh B CBOMX BBICKa3bIBaHUAX. B TO ke BpeMs TeM, KTO MpeAro-
YUTAET JIEMOHCTPUPOBATh CBOIO PEIMTHO3HYIO MPUHAIEKHOCTD, OBIIIO OBl HEpa3yM-
HO OKHJaTh, YTO OHU OyAyT cBOOOIHBI OT BCAKONH KPUTHKUA. OHHM ZOJKHBI TEPIIUMO H
C MOHMMAaHHWEM OTHOCHUTHCS K HEIPHUATHIO APYTMMH WX PEIUTHO3HBIX yOeKIeHUH H
JaXke K paclpoCTPaHEHHUIO IPYTUMHU JTOKTPHH, BPaXIeOHBIX IO OTHOIICHHUIO K UX Be-

pe.

6.7 Opranm3anus O0benuHeHHBIX Hamuii, Opranu3anus mo 0€30MacHOCTH H CO-
tpynundectBy B EBporne (OBCE) u Opranusanus aMepHKaHCKHX TOCYZapcTB OTMe-
YaloT, UTO HUKTO HE JOJDKEH MOABEPraThCs HAKa3aHUIO 32 PaCHpPOCTPaHEHUE HEHa-
BUCTHHYECKHX BBICKAa3bIBaHUI, €CIM TOJIBKO HE OyAeT JO0Ka3aHO, 4TO 3TO OBILIO cre-
JIaHO B IIeNsIX MOJCTPEKaTeNbCTBa K JUCKPUMHUHALIUY, BpaxkJe Uiu Hacunuto. Ilapna-
MeHTcKass Accambiest CoBera EBpornbl cunraeT, 4To AefCTBUSA, KOTOPbIE YMBIIUICHHO
U CEepbe3HO HapylalT OOIIECTBEHHBIH IOPSAOK, M HPHU3BIBEI K OOIIECTBEHHOMY
HACHJIMIO TI0 PEJIMTHO3HBIM MOTHBAM JIOJDKHBI OBITH 3allpelieHbl B TOH Mepe, B Kakon
3TO HEOOXOJUMO B JIEMOKPAaTHYECKOM OOIIECTBE, B COOTBETCTBMM cO craThedd 10
KonBeHnuu o 3amure mpas 4eaoBeka U OCHOBHBEIX cB0oOox (EBpomneiickas koHBeHIUS
0 mpaBax uenoBeka). [yt orpaHu4YeHUsT cBOOOJBI BBIpaXKEHHUSI MHEHHH HEl0CTAaTOYHO,
YTOOBI 3asIBJICHUS MPOCTO HApPYyIIAJIW OOIIECTBEHHBIN MOPSAIOK; B HUX JOJDKEH TaKKe
coziepKarbCsi MPU3bIB K MyOJIMYHOMY HACHIIHIO.

6.8 OmnpeneneHue TOro, Kakve JAesHUS NOANANAIOT moj aedcTBue cratbu 20, mo-
NpEXHEMY BBI3BIBAET CJIOXXHOCTH. HEBO3MOXXHO MPOBECTH YETKYIO TpaHb MEXAY
KPUTUKOHM, Ja)Xe €CIU OHa KaXETCS OCKOPOUTENbHOW, M IMOJCTPEKATEIBCTBOM K
HACWJIHNIO, BpaXJ¢ WIM TUCKpUMHHAIMK. He cylecTByeT u o0IIenpu3HaHHOIO OTIp e-
JICTICHUS TIOHSATUS «HCHABUCTHUYCCKUE BBICKa3bIBaHUs». Kaxkabiii Habop (aKkTOB sB-
JAETCA OCOOBIM M MOXET OBITh IPOAHAIU3UPOBAH U PACCMOTPCH JIMIIBb C y4ETOM
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KOHKPETHBIX OOCTOSITENBCTB M KOHTEKCTa. MIMEHHO 3Ty TPYIHYIO 3a/ady BBIIOIHHII
cyA. ABTOpBI HEBEPHO IIPEIIONIATAOT, UTO 3asBICHUS I'-Ha Bungepca noamanarmoT mox
nerictBue crathu 20 mouTH mo omnpexneneHuoo. Cya NOIDKEH MPUHUMATH pEIICHUE I10
Ka)XJIOMY KOHKPETHOMY 3asBIICHUIO OTHeNbHO. JIF000#1 npyroit moaxox Hapymua ObI
mpaBo OOBUHAEMOTO Ha CIIpaBeINBOE CyneOHOe pa3dupaTensCTBO.

6.9 HUcropus npunastus ctatbu 137d YromoBHOTO KOAeKca CBHACTEIBCTBYET O TOM,
9YTO OHa OblJIa HaIpaBJICHA HAa BBEJCHHE YTOJOBHONH OTBETCTBEHHOCTH 3a MOJACTpPEKa-
TEIbCTBO K HEHAaBUCTH WM JUCKPUMHHANINK B OTHOLICHUU NN, a He penuruii. Kpu-
THKa CaMBIX TITyOOKUX yOekIeHHH MmocienoBarens Kakoii-mubo pexuruu, camoil Be-
Pl 1 OCHOBAHHBIX Ha HEH yUpeXACHUHW M OpraHM3alui sBiIseTcs npuemiemoii. CBo-
0oma BBIpaKCHHS MHEHHI ChIrpajia ONPEACICHHYIO POJb B NPHHATHH PEIICHHUS O
TOM, 4TOOBI Takas KpUTHKa He BXommna B chepy oxmarta crarbu 137d, mockoipky
KPHUTHKA PEIUTHH MW yOCKACHHUI NOJKHA pa3peliarsest B KaK MOXHO 0OoJiee MIHMpO-
KHX MacmTabax Jaxe B TEX CIydasxX, KOTJa Takas KPUTHKa 3aTParuBacT caMble IMy-
Ookue yOeXIeHHS BEPYIOIINX M YUPEKICHUS WIM OpTaHHW3allii, OCHOBAaHHBIC Ha pe-
nuruu uian yoexneHusx. OZHAKO KPUTHKA SIBISETCS YTOJIOBHBIM IPECTYIUICHHEM,
€CIIM OHA OJHO3HAYHO HAaIpaBJICHA MPOTHB CAMHX JIHI, & HE MPOCTO IPOTHUB UX MHE-
HUH, B3MIA10B U noBeaeHns. OCKOpONTENbHbIE HAaMaIKN Ha yOeXKACHHE aBTOMAaTHY e-
CKHM HE IPEJCTaBJIAIOT COOOH MOCATAaTENHCTBO HAa TE€X, KTO MPHUACPKUBACTCS HTOTO
yOeKJIeHNs; B COOTBETCTBHHM C 3aKOHOJATEIbCTBOM OCKOpOWTENbHOE ONHCAHHE
yOeKIeHUS ABIAETCS OCKOPOUTENbHBIM IS JHUI] B TOM Cllydae, €CJIi OHO Ipeanona-
racT BHIHECEHHE 3aKIIOUYCHHUH M0 MOBOAY 3TUX JHI. JTO pa3audue MPUMEHUMO TOJIb-
KO B OTHOLICHHH TAKUX MPHU3HAKOB, KaK PEIWTHs WIN yOeXIeHHe, HO HE paca HWin
STHHUYECKOE NMPOUCXOXKICHHE. VcTOpHS NpUHATHSA paccMaTpUBaeMOW CTAaThU ITOKa3bl-
BACT, YTO MPH TOJKOBAHHH TEPMHHA «IIOACTPEKATEIHCTBO» 3aKOHOAATENb CTPEMHUIICS
YCTaHOBHTDH CBS3b C NPECTYIUICHHEM, ONpeNeIeHHBIM B cTarbe 131 YrosoBHOrO KO-
JeKCa, a MMEHHO: ITPOBOKAIIMOHHBIM IOBEACHHEM, MOJICTPEKAIOMUM K COBEPIICHHUIO
YTOJIOBHBIX IPECTYIUICHUH MM AKTOB HACHIINA.

6.10 Crarps 137d YromoBHOTO KOZeKca OblIa pa3paboTaHa B COOTBETCTBHH ¢ Me k-
JyHapOAHOW KOHBEHNIHMEH O INKBHUIAUUU BceX (OPM pacoBOil AMCKPUMHHALIHH.
Ccpulka Ha JUCKpUMHHANMIO B crarbe 137d ocHOBaHa Ha ompenelIeHUH 3TOTO Tep-
MHHa, cojepxkamemMcs B crarbe 90, koTOpas riacut cienyoiee: «Jlroboe paznnuue,
UCKJIFOUYEHNE, OTpaHWYeHUE WM NPENNOoYTeHHe, OCHOBAHHOE Ha IPHU3HAKaX pachl,
IBETa KOXXH, POJIOBOTO, HAIIMOHAIBHOTO WM 3THUYECKOTO IPOUCXOXKICHUS, UMEI0-
e [EJbI0 WJIN CIeACTBUEM YHHYTOXCHHE WM yMaJIeHHE NMPU3HAHUS, UCIOJIb30Ba-
HUS WU OCYLIECTBIEHHS Ha PaBHBIX Hadyalax MpaB YeJOBEKa M OCHOBHBIX cBOOOJ B
MOJINTHYECKOH, 3KOHOMHUYECKOH, COIMaIbHOM, KYIbTYPHOW WM JIOOBIX IPYrux o0-
JACTAX OOIECTBEHHOH XM3HU». IMCKPUMUHANMS — 3TO IOBEJEHHE, KOTOPOE MMEEeT
YeTKOE OmpejaesieHrne. B oTnuune oT moacTpekaTenbcTBAa K HEHAaBUCTH (KpaWHSs cTe-
MIEHb MPOSBICHUS SMOIMI) MOACTPEKATENbCTBO K AUCKPUMHUHANMKM HE TpeOyeT ycH-
JIMBAIOLIETO 3JIEMEHTA.

6.11 BrlHeceHHOE cyneOHOE pelIeHre HEe MOXET OBITh 0XapaKTepH30BaHO KaK OT-
XOJ OT CyLIECTBYIOLIEr0 BHYTPEHHETO MpeleeHTHOro npana. [IpakTiuka nokasblBaer,
YTO cyaeOHbIe peciieJoBaHus 1Mo (aKTy JTUCKPUMHHALMK TPeOYIOT MHANBUYaIbHON
OIICHKHM KOHKPETHBIX 3asBIICHHH, a TaK)Ke MX KOHTEKcTa. Takue jaesia 4acTo 3aKaH4H-
BAIOTCS OCYXAEHUEM, HO CTOJb )K€ 4acTO M OMpaBJaTelbHBIMU NpUroBopamu. B cBo-
€M pPEIIEHHWH CyJ HOCTAHOBWJ, YTO OH OyIeT «OILEHHWBATh Pa3JINYHBIC 3asBICHUS C
TOYKH 3PEHHS MX (OPMYIUPOBKH, MX CBSA3H C OCTAJIbHBIMH 3JIEMEHTAMU HHTEPBBIO
WM CTaThH, 4acThIO KOTOPBIX OHM SIBISIIOTCS, JAPYTHX 3asBICHUM, CAEJaHHBIX 00BH-
HSEMBIM 10 3TOMY BONPOCY M BKJIIOUEHHBIX B MaTepHabl Jella, a TAKKe KOHTEKCTa, B
KOTOPOM OBIIIN CIeNaHbl 3TH 3asBieHus». OOBUHUTEIbHOE 3aKII0UYEHHE OTHOCHIIOCH
HE K OTAEJIbHBIM 3asBICHHUSIM; BO BTOPOM M TPEThEM ITYHKTaX OOBHHHUTEIHHOTO 3a-
KJIIOYEHUs TepeyrcieHsl B neiaoM 28 3asBineHunil. Takum oOpa3om, aBTOpHI HEBEPHO
3asBIIAIOT, UTO CyI HE PacCMOTPEJ 3asBICHUS B UX B3aUMOCBSI3M M UX COBOKYIHBII
pe3yibTart.

6.12 Cyn He IPOBOAMI UCKYCCTBEHHOTO pa3iaudus MEXJy KPUTHUKOHN HcilaMa U KpU-
THKOH MyCyibMaH. B oTHOLIEHMM mojacTpeKarenbcTBa K HEHABUCTHU MJIU JIUCKPUMH-
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Hanuu B cratbe 137d mpegycmarpuBaeTcsi, YTO 3asiBICHHUE JOJIKHO HEABYCMBICICHHO
KacaTbCsl ONPEACICHHON TPYIIBI JIUI, KOTOPbIE XapaKTepU3YIOTCS CBOEH penurueil u
OTIENAIOT ce0s OT OAPYruX HA MOYBE PEIUTHH. DTO PEIICHHE TaKXKE AEMOHCTPUPYET,
YTO HE BO BCEX CIyYasX pa3iIudue MEXAYy KPUTHKOW MCIaMa U KPUTHKOH MYCYJIbMaH
CIeayeT BOCIPUHUMATE OyKBaJbHO.

6.13 ABTOpH KpHUTHKYIOT NpHU3HAaHHWE I'-Ha Bungepca HEBHHOBHBIM B MOJCTpPeKa-
TEIbCTBE K HEHABUCTH W AMCKPUMHHAIMK IO MPHU3HAKY PAchl, MOCKOIbKY, 1O MHE-
HUIO Cylla, B OTHOIICHMHM MapOKKaHIEB U MMMHIPAHTOB M3 HE3alaJHBIX CTPaH MpH-
3HAK «pacay» NPUMEHATHCSA He MoxkeT. Cyn HeHCTBUTENBHO CUYEl, YTO 3JIEMEHT 00BH-
HEHHs, CBSI3aHHBIN C pacoil, He MOXeT ObITh Aoka3aH. OZHAKO 3TO HE O3HAYAET, YToO,
110 MHEHHIO CyJa, 3TOT MPHU3HAK HUKOTJA HE MOXET HPUMEHATHCS B OTHOIICHHUH Ma-
POKKaHIIEB 1 HMMHIPAHTOB M3 He3amaJgHbIX cTpaH. Kpome TOoro, Takoi BBIBOJ HE CO-
OTBETCTBOBAJ OBl CYHMIECTBYIONEH HAIMOHAIHHON CyneOHOW MpaKTHKE, B COOTBET-
CTBHH C KOTOPOH OTpEJEICHHE Pachl OXBaTHIBACT TAaK)Ke POJOBOE, HAIMOHAIBHOE U
STHUYECKOE MPOHUCXOXKACHHE.

6.14 B OTHOUICHWH HEKOTOPHIX 3asABICHHUH CYH, PYKOBOICTBYACH BaXXHOCTBIO ITyO-
JUYHBIX TUCKYCCHH, BBIHEC PEHICHHE O TOM, YTO «IIOACTPEKATEIbCTBO K AUCKPUMH-
HalliKW» J0Ka3aHO He OblI0. DTa OLIEHKAa COOTBETCTBYET NMpakTHKe EBpomelckoro cy-
Jla 10 MpaBaM 4yeJoBeKa 1o NyHKTy 2 ctaTbu 10 EBpomnelickoii KOHBEHLIMHU, COTVIACHO
KOTOPOH BechbMa BaJKHO [1aBaTh IPOCTOP MOJUTHYECKUM AMCKYCCHSIM M OTPaHUUICHUS
Ha TOJUTHUYECKHE BBICKA3bIBAHUSA MOTYT YCTAaHABIHBATHCS TOJIBKO IO KpaiiHE cepb-
€3HBIM NPUINHAM.

6.15 Cyn npuien K BEIBOAY O TOM, YTO B MOMEHT, KOTJla 9TH 3asBJICHUS OBLIU cle-
JIaHBl, BOMPOCHl MHOTOKYJIBTYPHOTO OOIIECTBAa 1 HMMUTPALUU OBLIM OCHOBHBIMH Te-
MaMHU NyOJHYHBIX AHCKyccHi. YeM ocTpee AMCKYCCHs, TeM OOIBbIIE IIPOCTOpa Tpe-
Oyercs Ui cBOOOIBI BBIDQXKEGHHS MHCHHUIl, H B TaKHX OOCTOSATENBCTBAX 3asBICHUS
MOTYT JaXe€ OCKOpOJISATH, IOKUPOBATh MJIM Hapylath crokoicrBue. Cya cuen, 4To
XapakTep 3asBICHHN I'-Ha Buigepca He Mo3BoJSeT NPHU3HATh WX MPECTYIMHBIMH BBHU-
Iy MX YPE3MEPHOCTH M, CIIEJIOBATEIbHO, UCKIIOUUTh UX U3 MYyOIHYHBIX THCKYCCHH.
Taxum o0Opa3oM, cyq He cuell MyOIHYHYI JHCKYCCHIO abCONIOTHBIM HCKIIOYCHHEM,
HO yKa3aJ B OOLIeM W LEJOM YepTy, 32 KOTOPOil MOXET BO3SHHKATh IOACTPEKATENb-
CTBO K HEHAaBHCTH M JHMCKpUMUHAUUU. Kpome TOro, aBTOpbHl HETOYHO OMHUCBIBAIOT
¢unem «DduTHAY.

6.16 Ilo >TUM TpUYMHAM TOCYIAapCTBO-YYAaCTHHK CUHUTAET, YTO NaHHOE COOOIICHUE
He cBsi3aHo ¢ HapyumeHueM ctaTbu 20 Ilakta. C y4yeToM TECHOU CBSI3U MEXAY CChIJI-
KaMH aBTOpPOB Ha cTarbu 26 u 27 u crtarhio 20 U TOro, YTO OHU HE HpeJJararoT Ka-
KUX-TH00 OTACIBHBEIX OCHOBaHHWI B OTHOIICHWH ctaTed 26 w 27, rocymapcTBo-
YYaCTHHK OTPaHWYMBAETCS 3aMeYaHUAM 10 cTatbe 20.

KomMeHTapuu aBTOpa K 3aMe4aHHSIM IOCylapCTBA-y4aCTHUKA OTHOCHUTEJILHO
cylIecTBa cOO0IeHUus

7.1  ABropsl nmpeactaBuiIu cBou koMMmeHTapuu 30 HostOps 2015 roma. OHu yTBep-
JKJAI0T, 4TO B cBoeM Jokinane o Hunepnangax ot 20 urons 2013 ropa EBponeiickas
KOMHCCHS IO O0ph0e NMPOTHB pacu3Ma M HETEPHUMOCTH IPHUBETCTBOBaJA 00CYXKJe-
HUEe AMCTEpJaMCKHUM OKPYXKHBIM CyJOM B XOAE€ PACCMOTPEHHUs UM Jena r-{a Bun-
Jepca NpakTUKH EBporeiickoro cyaa 1o mpaBaM 4eJoBeKa IO BOIpocy o cBobone
BBIpa)XKEHHS MOJUTHYECKMX MHEHUH, HO oTMeTHna, 4yto B nene «Féret v. Belgiumy»
(®epe npomus berveuu) EBpomneilickuii cyn ykaszaja, 4TO B NPUHLUIIE OTpAaHUYCHUE
HEHAaBUCTHUYECKOM PUTOPUKH, KOTOpas ONpPaBAbIBA€T HETEPIUMOCTb, MOXKHO CUH-
TaTh HEOOXOAMMBIM B JEMOKpPAaTHYECKOM OOIIECTBE, €CIIM OIPAaHUYEHUS COpPa3MEpHBI
npecieayeMoil 3akoHHOH nenu. Takum oOpaszom, B Jene r-Ha Bumpepca Obuta Obl
ONpaBJaHHON ameIdaus ¢ Lelbl TOYHOrO OTpa)xeHus npakTuku EBpomneiickoro cy-
Ja.

7.2 B oTHomeHuu nmyHKTa 3 cTaThM 2 U NyHKTa | cTarbu 14 aBTOpHI OTPULIALOT,
YTO OHM TPeOYyIOT OCYIIECTBICHHS UX IpaBa J00MBaThCA OCYXACHUS r-Ha Buigepca.
Ux xanoba kacaercs oTcyTcTBUs 3 dekTuBHOrO cynedHoro npecienosanus. OOBuU-
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HUTEJb NPEeJIPHHAI MaJIo YCWINHN A TOTro, 4TOOBI cyneOHOe mpecieJoBaHue OBLIO
mpoBeneHo 3p(EeKTUBHEIM 00pa3oM, O YeM CBHIETEIHCTBYET pEIICHHE IOPYYHTH
OCYILIECTBICHHE CYJeOHOTO MPECIEeJOBAHNS TEM XK€ JHIAaM, KOTOPbIE IEPBOHAYAIBHO
MOCTAaHOBHIIM, 4YTO cyaeOHOe IpeciiefOBaHHE SBISETCS HEONpaBIaHHBIM. Bce 3To,
Hapsy ¢ UX BSJBIMH HONBITKAMHU XOOHTHCA OCYXKACHHUSA U CIAa0bIM IIPABOBEIM IOJIO-
KEHHEM IIOTepIIeBIINX B HAI[MOHAJHLHOM YIOJIOBHOM pa30MpaTeinbCTBE, MPHUBEIO K
(baKkTHYeCKOMY NPUCOCIUHEHHIO OOBHHHUTENS K MO3UIUHU 3aIIUTHEL. BOo BHyTpeHHEM
YTOJIOBHOM pPa30MpaTenbCTBE IOTEPIEBIINIl MOJHOCTHIO 3aBUCUT OT CyAbH U OOBH-
HUTeNA. B kauecTBe mpuMepa MOXKHO NPUBECTH HaEM IPOKYpPOPOM TPEX IPAaBOBEIOB
IUIA  TIOJIYYeHHS KOHCYJIBTAIlMM OTHOCHTEIBHO HEOOXOAMMOCTH IpecieloBaHMs
r-Ha Bungepca B cyneGHOM mopsinke. ABTOPHI OBIIM HE COTIACHBI ¢ OOJTBIINHCTBOM
UX 3aKJII0YCHHH, HO UM He OBLIO pa3pelleHo0 X KOMMEHTHPOBATbh, a TaKXKe IPUBIICYb
COOCTBEHHBIX IKCIIEPTOB.

7.3 ABTOpHI COTIIACHBI C TE€M, YTO TOCYIapCTBO-YJ4aCTHUK B TOCTATOYHON CTETCHU
obecreunsio ocymiecTBleHne MyHKTa 2 ctaTthu 20 B cBOeM 3akoHojaTenbcTBe. [Ipo-
Onema 3aKio49aeTcs B IPUMEHEHNHN 3aKOHA B IAHHOM fene. Pemenne cyna orcrynaet
OT BHYTpPEHHEH CyneOHON NpakTHKH, KOTOpas JAEMOHCTPHUPYET MEHEee TOJCPaHTHBIN
MTOX0A K HEHAaBUCTHUYECKUM BBICKA3bIBAaHUM.

7.4  UYro kacaeTcs B3aUMOCBA3U MeXIY cTaTbsiMU 19 u 20, To aBTOpBI YTBEPKIAIOT,
9TO cBOOONIa CIIOBA HE MOXKET HCIOJB30BATHCS IS MPU3HAHUS HEHABHUCTHHYCCKUX
BBICKa3bIBAaHUM 3aKOHHBIMHU. B oueHp moxoxux nenax EBpomneiickuil cyn mo mpaBam
YyeJoBeKa MPOBEN YETKYIO YEpTy, 38 KOTOPOH cBOOOIA CIOBAa MCIOJIB3YETCS AN pas-
JKMTaHUS HEHaBUCTH.

7.5 HauuoHalbHBIU CyA HE NMPUHSJ BO BHUMAaHUE COBOKYIHBIM pe3ynbTaT 3asiBile-
HUH T-Ha Bunngepca, HecMOTps Ha TO, YTO IMPHU3HAI MOCTAaHOBICHUS BepxoBHOTO Cy-
71a, B KOTOPBIX MOAYEPKUBAETCA BaXKHOCTh KOHTEKCTa IMPH OLEHKE YTOJOBHOTO Xapak-
Tepa HEKOTOPBIX 3asIBICHUH.

7.6 B npuHOuUNe, KPUTHKA PEIUTHH HE NOJDKHA OBITH YrOJIOBHO HaKa3yemoH, Mmo-
CKOJIbKY OHa He NMPUpaBHUBAETCS K OCKOPOICHUIO Kakoh-nmubo rpynmnel. Cyx He mpu-
3HAJl CYLNIECTBOBaHHE pas3iNuuus Mexay Auddamaunueidl 1 HEHABUCTHHYSCKHMH BBI-
CKa3bIBaHUSAMH, XOTs T-H Bunngepc dacto mytaeT 3TH JaBa moHsATHsA. Hampumep, 4To
KacaeTcs BBICKa3bIBAaHHM, YIOMSHYTHIX B MOMAIMYHKTE iii) myHKTa 2.7 ¢), BBIIIE, TO CYX
NpHU3HAI, YTO OHU OBUIM HANpPaBJICHBI NPOTHB MYCYJIbMaH U YTO UCHOJb30BAaHUE CIIOB
«3aIIUTUTH ce0s1» HOCUIIO NPOBOKAILMOHHBIH Xapakrep. OH Ja)ke MpUIIe] K BEIBOLY O
TOM, YTO IOBEJCHHE I'-Ha Buimepca rpaHHYHIIO ¢ NMPECTYNHOH AEATENBHOCTBIO, HO
3aTeM OTMETHJI, YTO «B HMHTEPBBIO OOBHHSEMBIl 3asBIACT, YTO OH HE MPOTUB MY-
CyJIbMaH, a IPOTHB UciaMay. [103TOMY Cya pemrwi, 4To NOACTPEKaTeIbCTBA K Paco-
Boil HeHaBucTH He ObuT0. TOT (akT, yTO r-H BHuiigepc nenaer akLeHT Ha HciIaMme, a He
Ha MyCylbMaHaX, CBHJIETEIbCTBYET O TOM, YTO OH BOCIOJB30BAJICS HOPUANYECKHUMH
KOHCYJIBTAIMSIMHU, HO 3TO HE MEHSET CYTH U PEe3yJbTaTa €ro BHICKa3bIBaHUH.

7.7 T'-H Bunpepc HEOJHOKPAaTHO HKCIOJB30Ball CIOBA «MApOKKAHLBI» U «UMMHU-
I'PaHTHl U3 He3alaJHbIX CTpaH». Pelienne cyqa o HEBO3MOXHOCTH YCTAaHOBHUTH HaJIH-
Yue pacoBBIX MOTUBOB CBHUAETEILCTBYET O TOM, YTO OH IPUMEHHI ONpeleleHHe pa-
ChI, IPOTUBOpEYAlllEe ONPEACICHUI0, IPUMEHsIEeMOMY BepXoBHBIM cynoM, U omnpene-
JIEHUI0, TpUMeHsieMoMy KoMHUTEeTOM 1O JIMKBHIALlMK PacOBOW JUCKpUMHUHANUKU U EB-
poreiickoil koMuccHen mo 6opbpde MPOTHB pacu3Ma U HETEPIUMOCTH.

7.8 ABTOpPBI BO3pa)kalOT IPOTHUB HCIIOJNB30BAHUS MYyOIMYHBIX JHCKYCCHH B Kade-
CTBE 00CTOSATENIbCTBA, ONPABJILIBAIONIEr0 HEHABUCTHUYECKNE BHICKA3bIBAHUS, a TAKKE
IIPOTHUB TOTO, YTO CYyJ yleisieT ocoboe BHUMaHHE BAXHOCTH MyOIMYHBIX JTUCKYCCHI,
He yIOMHHast 00 o0s3arenbcTBax MOJMTHYECKUX JesSTeled He BBIXOAUTH 32 PaMKH
STUKHM B TakuWX JUCKyccHsx. To, kakuM o0pa3oM Kakoe-Iu0O 3asBIEHHE BOCIPUHH-
MaeTcd CpPEJHECTAaTUCTHYECKUM TpaxJaHMHOM, HMMEET pellalollee 3HaueHHE IpU
OIICHKE TOTO, NPEJCTABIsET JM OHO COOON HEHaBUCTHUYECKOE BHICKAa3bIBaHHE, I10-
CKOJbKY HEHABHUCTHUUECKHE BBICKA3BIBAHUS SABIISIIOTCS MPECTYIIEHUEM, KOTOPOE BCe-
rJa npearnojiaracT Haluuue aBTopa U ajpecara.
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IlOHOJIHPITe.]'leL]e 3aMECYaHUd rocyiapcrsa-y4acTHuKa

8.1 TocymapcTBO-ydacTHHUK IPEACTABIIIO JOMONHUTEIBHBIE 3aMedaHus 2 (eBpans
2016 roma. OHO OTMETIIIO, YTO MEPBOE CIyIIaHHWE IO BTOPOMY YTOJIOBHOMY JEIy B
OTHOIICHUHU T-Ha Bminmepca, kotopoe Obu1o Bo30yxzaeHo B 2014 romy, cocTouTcs B
Mapre 2016 roxa.

8.2  UYro kacaeTcs HACTOSIIETO JeJia, TO IMPOKYpPOp MOTHOCTHIO M 0e3 KaKux-I1ubdo
OTOBOPOK BBINMOJHIJI PacHoOpsDKEHHE AMCTEPJaMCKOTO aleJUISIIHOHHOTO CyAa, IO-
IpOOHO IPENCTAaBUII MPABOBBIE W (PAKTOJOTHUYECKHE apTyMEHTHI, IIOCTPOMI CBOE 3a-
KJIIOYEHNE HAa YUCTO IOPUINYECKOM OCHOBAHUU M HE CTaJ CIEAOBATH JIMHUH, KOTOPOH
npuaepkKUBajach 3aliuTa r-Ha Bungepca. Pemenue AnemuisiiMOHHOrO cyaa Takxke
OBLIO BKIIOUEHO B MaTepuasbl nena. Tor ¢akrt, yto cymeOHOe MpecieroBaHUE IO
3TOMY €Ny MPOBOJWIOCH HIPOKYPaTypOH OTYACTH 4epe3 MOCPEACTBO TOCYNapCTBEH-
HOTO OOBHMHHTENS, KOTOPBIH OBLI MPUYACTEH K MPUHATHIO PEIICHUS O TOM, YTOOBI HE
OCYIIECTBIIATH CyJeOHOE MpEeCIeA0BAHNE, HE 03HAYAET, YTO NMOCTAHOBICHNE ATEII -
IIMOHHOTO cyjaa 00 OCYIIECTBIEGHHH MpEcieAOBaHM coOuofanocsk Bsto. IIpokypop
MIpeACTaBIsAET NPOKypaTypy. Cyaps MO CPOYHBIM BONPOCAM IPHILIET K BEIBOLY O TOM,
YTO IPOKYPOP BBINOJHUI MMOCTAHOBJICHHE ATEIIAIUNOHHOTO CyJa B IIOJHOM OOBEMe.
OmnpaBaaTenbHbIH MPUTOBOP He OBUI 00)KAJIOBAH, MOCKOIbKY [‘€HEpanbHBIH MPOKYPOP
MIPHUIIEI K BEIBOJY O TOM, UYTO AAHHOE JIEJ0 ISl TAKOTO XOJaTalCTBa HE MOAXOIUT.

8.3 B HanWoHambHOM YTOJIOBHOM pa30HparenbcTBe MOTEpPHEBIIMKH He obmajgaer
CTaTycoM, PaBHO3HAYHBIM CTaTyCy HMOJCYAMMOTO, M HE SIBISETCS CTOPOHOH pa3zbupa-
tenbcTBa. [lakT He mpexycMmaTpuBaeT 00s3aTenbCTBa 00ECIEeYnBATh MOTEPIEBIINM
cTaTyc paBHO3HAYHBIX YYAaCTHHKOB YTOJIOBHOTO mpoiecca. [IpepocraBienue morep-
MEBIINM OTIEIHHOTO MpaBa MHUIMHPOBATH CyneOHOE NpeciieJoBaHUE MOJOPBET HC-
KJIIOYUTEIHHOE MPAaBO MPOKYpOpa Ha BO30YXKACHUE YTOJIOBHOTO J€ja M OCYIIECTBIIE-
HUE cyneOHOTO mpecieoBaHusd B 00IMECTBEHHBIX HHTEpecax. B cBA3M ¢ 3THM B Xo7¢e
cyaeOHOro pa3duparenbCcTBa MOTEPHEBIINH HE MOXET IPEACTaBIATh CBHUACTEINEH,
JOTPAIINBATh WX WM TpeOoBaTh, 4TOOBI MX ponpocuinu. OIHAKO MOTEPIEBIINE MO-
T'yT U3JI0)KATHh CBOM MHEHMS NMPOKYPOPY A0 Cyla M MOTYT XOJaTaCTBOBATH O BHI30BE
KOHKPETHOTO CBHJETEJIS.

8.4  UYerkodl TpaHU MeXOy OOMIECTBEHHOW KPHUTHUKON W IMOICTPEKATEIHCTBOM K
HACHJIMIO, Bpax/Je U TUCKpUMHUHAIIMU He cymecTByeT. CormacHo npakTtuke EBpomneii-
CKOTO cyla I0 MpaBaM YellOBeKa, B yacTHOCTH 1o aeny «Peringek v. Switzerland»
(Ilepunuex npomue Lllsetiyapuu), ycTAaHOBIEHHUE TOTO, SABJISIOTCS JIM T€ WU HHBIE 3a-
SIBJICHHSI TOJICTPEKATEIbCTBOM K HEHABUCTH WIIM HACUIIUIO, TpeOyeT WHANBHUAYaIbH O-
ro MOJXOAa C Y4eTOM XapakTepa M MOTEHIUAJIbHBIX MOCIEACTBUN 3asBICHUN M KOH-
TEKCTa, B KOTOPOM OHH OBIIN C/eNaHbl. 3asBICHUS, C/leJlaHHbIe B KOHTEKCTE MyOny-
HBIX JTUCKYCCHH, ITOAJIeKAT 3HAYNUTEIHHON 3aIIHTe.

8.5 OLIGHI(a 3asgABJICHUA OOJIXKHA OBITh OOBEKTUBHOM U HE MOKET 3aBHCETH OT BOC-
NpUATUA WU TAXKECTHU ymep6a, MOCKOJbKY OHHM Pa3JIM4arOTCs B 3aBUCUMOCTU OT TOT'O
WK MHOTIO JIMla WUJIn TOW HMJIM MHOU TPYIIIIBI. OueHka IpOBOAUTCA Ha OCHOBE aHaJIU-
3a CaMOCTOATCIBHOI'O 3HAYCHHS CJIIOB U 0611161"0 CMBICJIa 3asBJICHHSA B TCCHOU npu-
BSI3KE KO BCCMY BBICKA3bIBAHUIO. Taxxe YUYHUTBIBAOTCA BO3MOXKHBIC IMOJYYaTCIIN CO-
O6IIICHI/IH, MOCKOJIBKY IJIsT TOJIKOBAHUS 3asBJICHHNA MOXET OKa3aThCs H€O6X0,HI/IMBIM
paccMOTpeTh UX B paMKax 00CTOSATEALCTB BCETO JAcjJa U B CBCTC accounaunﬁ, KOTO-
PbI€ OHU BbI3bIBAIOT.

8.6  Paznnune Mexny 3asBICHUSMH, KacarollMMHUCS JHI, U 3aiBJICHUIMH, Kacalo-
IIMMUCS PEJIUTHH, UMEET CyIleCTBEHHOE 3HAU€HHE, B YACTHOCTH, JUISI CBOOO/BI BHI-
pa’keHHs] MHEHHH, TaK KaK OHO MO3BOJsAE€T KPUTUKOBATh PEIUTUU UTHU MOBEIAEHUE OT-
JenbHBIX Jul. KpoMe TOro, XoTs OKPY>KHOH CyJ HUKakK JOMOJHHUTEIHHO HE 000CHO-
BaJl CBOETO PEIIEHHsS O TOM, UTO 3JIEMEHT OOBUHEHUS, CBA3aHHBIA C pacoi, He MOXET
OBITH JOKa3aH, 3TO HE 03HAYaeT, YTO CyA HE INPHHSUI BO BHUMaHHE OIpeeie HUe, KO-
TOpoe ucnonb3yercs B BepxoBHoMm cyne, Komurere mo nuKkBHAaLMM PacoBOM Juc-
kpuMuHanuu U EBponelickoil komuccun no 6opr0e NPOTUB pacu3Ma U HETEPIIHMO-
CTH ¥ Ha KOTOPOE OMUpacs NpoKypop. BroaHe BeposTHO, 4TO cy[ NpHUILET K BBIBOLY
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0 TOM, YTO JJICMEHT OOBHHEHMS «II0 MPHU3HAKY MX PACOBOM NMPUHAIICIKHOCTH» HE
OBLI JOKAa3aH.

8.7  ABTOpHI He 00OCHOBBIBAIOT CBOE 3asBIICHHE MO cTaThe 17. UX MHEHHE 0 TOM,
4TO cTaThs 17 3alIMINaeT IPaBO Ha KOJUICKTUBHYIO HICHTHYHOCTH, HUYEM HE II0J-
KperieHo. Kpome Toro, aBTOpH HE NPOAEMOHCTPHPOBANH, YTO BBICKa3bIBaHUA
r-aa Bungepca Mmemanu UM NPUAEPKHUBATHECA WX PEIMTHO3HBIX HIH KYJIBTYPHBIX
00BIYaeB U TPAAUIUI B COOOMIECTBE C APYTUMH JIHIIAMU.

Bonpocsel u npoueaypa ux paccmorpenusi B Komurere

PaCCMompeHue eonpoca o npuemiemocmu

9.1 IIpexne uem paccMaTpUBaTh JO0BIE YTBEPKICHUS, COEpPIKAIIHAECS B TOM HIU
HHOM cooOmeHn#, KoMHTEeT B COOTBETCTBHH C MPaBUIOM 93 CBOMX HpaBIJI IpOIle-
Iypbl JOJDKEH ONPECINTb, ABISETCS JIM 3TO COOONIEHNE TpueMiIeMbIM corinacHo D a-
KyJIBTaTUBHOMY IPOTOKOIY K IlakTy.

9.2 B coOTBETCTBUHU C MyHKTOM 2 a) cTaThll 5 @aKkynpTaTUBHOTO IpoTOKoiIa Komu-
TET YIOCTOBEPWIICS B TOM, UYTO 3TOT K€ BONPOC HE PACCMATPHUBACTCA B COOTBETCTBHHU
¢ Ipyroi mpouenypoi MexIyHapOIHOTO pa3OdupaTeabCTBA NN ypEryIupOBaHHUS.

9.3 B oTHOmEHWH HCUEpIaHUs BHYTPEHHHUX CPEICTB IIPABOBOU 3aIIUTHI B COOT-
BETCTBHH C IIYHKTOM 2 b) ctarbu 5 @akynpTaTUBHOTO mMpoTokosia KoMuTeT oTMedaer
YTBEepKJICHUE TOCyIapCTBa-yIaCTHHKA O TOM, YTO, MOCKOJBKY T'-H Buimmepc He Obun
OCYXJICH, TpaXTaHCKUH HCK aBTOPOB B paMKax yTOJOBHOTO Jella He MOT OBITH pac-
cmoTtpeH. KpoMe Toro, He ocmapuBaeTcs TOT QakT, YTO aBTOPHI MO-TIPEKHEMY MOTYT
MoJaTh OTACIBHBIN T'PaKIaHCKHI MCK MPOTHUB r-Ha Bunmepca B rpakJaHCKHH Cyd B
OTHOILLIEHUH MPOTHUBOINPABHOIO NESHUS B COOTBETCTBUU CO cTaTbel 6:162 I'paxnaH-
CKOTO KOJEKCa, Take €CIM OHH He TPeOyIOT BBIIIATH KOMIICHCAIINH. YIOBIETBOpE H-
HBIH TpaXIaHCKHI HCK MOT OBl IaTh aBTOpaM BO3MOXXHOCTH TpeOOBaTh 3ampeTa Ha
Oynymue 3asBICHUS T-Ha Buimepca miam XogaTaicTBOBAaTH O BHIHECCHUHU JEKJIapa-
THBHOTO PEHICHHS O TOM, YTO 3asBJIICHUSA I-Ha Bungepca sBISIOTCS TPOTHBO3aKOH-
HbEIMHA. KOMHTET Takke OTMEUYaeT apryMEHTHl aBTOPOB O TOM, YTO TPaKJaHCKHH HCK B
JAHHOM Jielie He SABIAETCS 3(P(PEeKTUBHBIM CPEACTBOM MPABOBOI 3aIIHUTHI, IIOCKOJIBKY
WX IIeJIb 3aKI0Yaliach HE B TOM, YTOOKI MTOTYYHUTH KOMIICHCALIUIO, & B TOM, YTOOKI J10-
OUTBCS OIpeNeNeHuss TOTO, OBIIO JU COBEPIICHO NPECTYIJICHHE COTJIACHO CTa-
The 137d YromosHoro xomekca.

9.4 KoMmuTeT HAalOMHHAET, YTO COTIACHO €Tr0 MPAaKTUKE B COOTBETCTBHUH C ITYHK-
ToM 2 b) ctarpu 5 DaKyIbTaTUBHOTO MPOTOKOJA 3asBUTENh NOJKCH HCIIOIH30BATh
BCce cyneOHBIC WM aAMUHHCTPATHUBHBIC CPEACTBA, KOTOPHIE OTKPBIBAIOT €My pa3yM-
HYI0O BO3MOKHOCTH MCHpaBieHus curyanuu’. OH OTMEYaeT, YTo IPaxAaHCKUil UCK B
COOTBETCTBHH €O cTaThell 6:162 ['pakmaHCKOTO KOJIEKCa MO3BOJUI OB aBTOpaM [0-
OMBaTHCS BO3MEIICHHS MAaTePHAITHHOTO HIIH HEMaTepHUAIBHOTO yIiep0Oa, TOHECEHHOTO
B pe3ylbTraTe JEJUKTa B CBS3M C NPOTHUBONPABHBIMU JesHUSIMU T-Ha Bunnepca,
a Takxe NeKIapaTUBHOrO Bo3MelleHus ymepba. Bmecte ¢ Tem KomuteT Takke oTMme-
YaeT, YTO aBTOPHl HE CTPEMUJIUCH MOJYYUTh B IPa)JaHCKO-IPABOBOM MOPSJKE KOM-
MEHCAIHIO 32 KaKOW-TH00 NEeNUKT, COBEPUICHHBIN r-HOM Bunnepcom. [lyTem yuactus
B HaIlMOHAJIBHOM CyIeOHOM pa30HpaTenbCcTBE OHU CTPEMHIHCH TOOUTHCS OT yroJIoB-
HOTO Cylla BBIHECCHHUS OOBHHUTEIHHOTO IMPUTOBOpPa B OTHOIICHWH HEr0 BBHIY 0OJIb-
IIOTO U OTYCTIIMBOTO OOIIECTBEHHOTO PE30HAHCA BEPJIHMKTA, YCTAHABIHUBAIOIIECTO BH-
HY WJIH HEBUHOBHOCTB COTIIacHO cTathe 137d YroioBHOTO KOJEKca, KOTOpas HaIlpas-
JIeHa Ha o0ecCIeYeHHe BBIMOJHEHHS TOCYIapCTBOM-YYaCTHHKOM 0053aTebCTBa IO
nyHkty 2 crarbu 20 ITakra. B cBsi3u ¢ 3THM aBTOpHI NPEANOUYIN NPUOETHYTH K TaKO-
MY MPEeIYyCMOTPEHHOMY TOCYAapCTBOM -yUaCTHUKOM CPEJICTBY IPABOBOW 3alUTHI, KO-
Topoe Haubonee Bcero cooTBeTcTByeT X lenu’®. KoMUTeT cuuraer, 4To m0OMThCA

Cwm. coobmenune Ne 437/1990, Ilamunvo npomug Ilanamul, penieHne o HEMIPUEMIEMOCTH,
npunstoe 21 okTsa6pst 1994 rona, myHKT 5.2.

0 Cwm. Anoepcen npomus [anuu, IyHKT 6.3.
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BBIHECCHHS TAKOTO OIIpPEeAeNIeHHSI MOXXKHO OBUIO TOJBKO B paMKax yroJOBHOI'O CYIO-
mpou3BoACTBa. B 3Toii cBs3m Komurer momaraet, 9To B COOTBETCTBUU C MIyHKTOM 2 b)
CTaTbH 5 HUYTO HE MPEIATCTBYST PACCMOTPEHHUIO UM JAaHHOTO COOOIIEHUS.

9.5 Komurer oTmMeuyaeT BO3pa)K€HUE roCylapCTBa-yyacTHHKAa OTHOCHUTEIBHO NpPHU-
€MJIEMOCTH Ha TOM OCHOBAaHHH, YTO aBTOPHI HE MMEIOT CTATycCa JKEPTBBI M UTO COOO0-
ImIeHHUE SABISACTCS, IO CYTH, actio popularis, MOCKOIBKY aBTOPHI HE CMOTJIH J0Ka3aTh,
YTO 3asBJICHHS I-Ha Bungepca 3arparuBaroT ux nu4yHo. B aToMm otHOmennu Komurer
HallOMHHAET CBOIO NMPAKTHKY, B COOTBETCTBHU C KOTOPOH «IHII0 MOXET 3asIBISTH O
CBOEM CTaTycCe >KEpPTBBI B 3HAUEHHUH IO CMBICTY CTaThu | PaKyIbTaTHBHOTO MPOTOKO-
JIa TOJIBKO B TOM CJly4ae, €CJIU OHO JEeMCTBUTENbHO NocTpanano. KoHKpeTHBINH Xapak-
Tep MPUMEHEHUS 3TOT0 TpeOOBaHMA 3aBUCUT OT TSDKECTH comestHHOro. Bmecte ¢ Tem
HHKaKOe JINIO He MOXKET aOCTPaKTHO MOCPENCTBOM actio popularis ocmapuBaTh 3aKOH
WIM NPAKTHKy, KOTOPBIE, KaK CYMTAETCs, MpoTuBopedar Ilakry»'. Takum o6pasom,
mo0o0e UIo, 3asABIAIONEE O TOM, YTO OHO SIBISETCS KEPTBOW HapyLICHHUS Npasa, 3a-
mumaemMoro [lakToM, JOIKHO TPOJEMOHCTPUPOBATh, YTO TOCYAAPCTBO-yYaCTHHK
MTOCPEACTBOM IEHCTBUS NN O€34eHCTBHS YK€ MPUIMHIIO BPE] OCYIIECTBICHHUIO €r0
npaBa Ju00 4TO MOZOOHBIM Bpel SABIsAETCS HEH30€KHBIM, OCHOBBIBAS CBOU apTyMEH-
T, HAIIpUMeEp, Ha JEHCTBYIONIEM 3aKOHOJATEIbCTBE MM Ha Cy[JeOHOM WM aJIMHHH-
CTPaTMBHOM pelIEHWM Wi npakTuke'. [lpu mpuMeHeHnu 3Toro npuHouna Komurer
MPHU3HAJI, 9TO «KOTJa JIMIO IMOMNaJaeT B KaTETOPHIO JIHUI, Ybs JNEATCIBHOCTh B CHUIY
COOTBETCTBYIOIIETO 3aKOHOAATEIbCTBA, PACCMATPUBAIOTCS B KaueCTBE NMPOTHBOpEYa-
el 3aKoHy, OHO MOXET TPeOOBaTh MPU3HAHHUS €TO B KA4ECTBE «KepTBBI»'®. Kpome
TOTO, B nene Tynen npomue Ascmpanuu, HECMOTPS Ha TO, YTO 3aKOHOAATEIBHBIE I10-
JIO’KEHHUS, KOTOPBIE OCIapHUBAJINCH aBTOPOM, HE NPUMEHSJINCH BIACTAMH B TEUCHHUE
psla JeT, aBTOp yKas3aj, B YaCTHOCTH, HA YHHU3UTEJIbHBIE M OCKOPOUTEIbHEIE 3aMed a-
HUSA U «OQHOHAIBHYIO M HEO(UIHANBHYI0O HEHABUCTHHUYECKYI0 KaMIIaHUIO» B OTHO-
IICHUH TOMOCEKCYaJIMCTOB M 3asBHJ, YTO CaMO CYIIECTBOBaHHE TAaKOTO 3aKOHOJa-
TEIbCTBA NMPOBOLUPYET NPHUTECHEHHWS, NUCKPUMHHAIMIO M HACWIME B OTHOIICHHUH
roMmocekcyaiauctoB. KomuTer mpuien K BEIBOAY O TOM, YTO aBTOP «IIPEINPHUHSI pa-
3yMHBIE YCHIUS ISl AEMOHCTPALMK TOTO, YTO YIpo3a NMPUMEHEHHs M TIIyOOKOe BO3-
JEHCTBHE MPOJOJDKAIONMIErOCs CYIIECTBOBAHUS 3TUX IOJ0XKEHUH Ha aJMUHUCTPATHB-
HYIO NPAKTHKY W OONIECTBEHHOE MHEHHUE 3aTPOHYIIN €TO U MPOJ0JDKAIOT 3aTparuBaTh
€ro JIMYHO» B JIOCTATOYHOM CTENEHN ISl yCTAHOBJIEHHUS €T0 CTaTyca KEePTBHI .,

9.6 Komurer OTMCYACT, YTO B JAHHOM CJIydac aBTOPbI HC BBICTYIIAKOT C a6CTpaKT—
HBIMH Tp€6OBaHI/I$IMI/I B Ka4€CTBC YJICHOB HACCJIICHUA TrocydapCTBa-y4aCTHHKaA B IC-
JIOM. ABTOpLI ABJIAOTCA MYCyJIbMaHAMHU U MAPOKKAHCKHMHU TpaKJaHaMU U YTBEP-
KAAKT, 4YTO 3adABJICHUA I'-HaA BI/IHI[GPC& HanpaBJICHbI KOHKPETHO MPOTHUB MYCYJIbMAH,
MapOKKaHIEB, MMMHUI'PAHTOB U3 HC3allaAHBIX CTpAaH W NPOTUB HUCJIaMa. HOBTOMy aB-
TOPbI OTHOCATCA K KAaTCropuu JUl, Ha KOTOPBIX ObLIH KOHKPETHO HAIIpaBJICHBI 345 B-
JICHHUA I'-Ha BI/IJ'IZ[CPC&. OHH TaKXke YTBCPIKAAKOT, 4YTO OHU YYBCTBYIOT cebs IUYHO U
HENOCPCACTBCHHO 3aTPOHYTHIMU HCHABUCTHUYCCKHMU 3asABJICHUAMMU I'-HA BI/mzxepca
n CTpagaroT OT UX HOCHC}ICTBI/Iﬁ B CBOeH HOBCGHHCBHOﬁ JKU3HHU, B TOM YHCJIC B pE-
3yJbTaTC HallaJOK B I/IHTepHGTC, U 4YTO OHHU MOCTpadajand OT CUTHAJA, MOJAHHOTO 00-
IMECTBEHHOCTU B PE3YJbTATC BLIHECCCHUSA B €I'0 OTHOLICHNWHN OIPAaBAaTCJIbHOI'O0 NPUT O-
BOpa, 0 TOM, 4TO NOBEACHHUC I'-HaA BI/IJ'I,HCpca HEC SBJISICTCS NMPECTYIJICHUECM. ABTOpI)I
y4aCcTBOBAaJIM B YIOJIOBHOM CYAOIIPOU3BOJACTBE B Ka4€CTBC NpeANOJIaracMbiX HOTECP-
NEeBHIMX B COOTBCTCTBUU C INIYHKTOM a) crateu 51 YFOHOBHO'HPOHeCcyaJ'IBHOFO KO-
JCKCa. Komurer taxke OTMEYAcCT, 4YTO I'-H Pabbae sBiusiercs npeaceaarejieM Haluo-
HaJIbHOTO KOHCYJIBTATHUBHOI'O OpraHa MapOKKAaHIICB B Hnnepnaﬁnax, 4TO OH JXXaJlo-
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Cwm. coobmenne Ne 35/1978, Omepyoou-Hugppa u opyeue npomus Maspukus, cooOpaxeHus,
npuHsTeie 9 anpens 1981 rona, nyskr 9.1.

CM. Andepcen npomus Januu, myHKT 6.4, u coobmenne Ne 1879/2009, A. B. I1. npomue
Jlanuu, coobpakenus, npunateie 1 Hos16ps 2013 roga, myHKT 6.4.

Cwm. coobuienne Ne 359/1989, Banranmaiin u op. npomue Kanaowl, coobpaxeHusl,
npusaTeie 31 mapra 1993 rona, nyskr 10.4.

Cwm. coobmenne Ne 488/1992, Tynen npomuse Aécmpanuu; coOoOpaxeHus!, IPUHATHIS

31 mapra 1994 roga, mysukrer 2.5-2.6 u 5.1.
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BaJICA Ha 3adBJICHHUS I'-Ha Buigepca mOMMIMM M 9TO OH TOBOPHJ B CyA€ O HAyYHBIX
JaHHBIX O HETEPNHMOCTH U PacH3Me M O TOJOXKEHHW MapOKKaHIEB B IOCYAapCTBE-
yuactauke. A. b. C. B cBOeM BBICTYIUICHHH Tepe] cyaoM 3asBmia, uto B 2010 rogy
Ha Hee Haexajd BEIOCHIEANCT, KOTOPBIH BBHIKPUKHYN €Il CIOBa, SIBHO OTCHUIAIOIINE K
3adBJIeHUAM Ir-Ha Bungepca. Tperuil aBTop, H. A., mociie gauu B cyne nmokazaHUH o
MOCJHENCTBUIX 3aABICHUM r-Ha Bunaepca mosyuumsa Lenbll psl yrpoxarmoLuX IO-
CIaHUH, B pe3ylbTaTe 4ero OHa pemuia B Oymymem Ooiblle HE AaBaTh MOKa3aHUI.
C y4eToM BBIIICU3N0KEHHOTO KOMHUTET CUMTAET, YTO aBTOPBI OTHOCATCS K KOHKPET-
HOIl Tpynne, IpOoTHB KOTOPOH OBUIM HANpaBIICHHI 3asBICHUSA I'-Ha Bunaepca, # Takum
00pa3oM SBISAIOTCS JNHIAMH, KOTOPBIE IOJJIEKAT 3AIIUTE B COOTBETCTBHHM C IMYyHK-
ToM 2 ctarbu 20, U 9TO 3asBICHUS T-Ha Bungepca moBiekiu 3a coO0W KOHKpPETHHIE
MOCIEACTBUS AN HUX, BKIIOYasl CO3/laHNE B 0OMIECTBE IUCKPUMHUHAIIHOHHOTO OTHO-
IISHHS K 3TOM TPyIIe U K HUM CAMUM KakK WieHaM 3TOH Tpymnmel. TakuM oOpa3om, mo
MHeHHI0O KoMuTeTa, aBTOPBI JOCTATOYHBIM 00pa3oM 00OCHOBANM IS Ieleil mpHeM-
JIEMOCTH YTBEPKJIEHHUE O TOM, YTO UX KaJ0OBI HE HOCST YUCTO TUIMOTETHUYECKUH X a-
pakrep.

9.7 Komurer oTMEUYaeT apryMeHT rocyaapcTBa-yyacTHHKAa O TOM, 4TO cTaTbs 20
[TakTa HEe chopMynnpoBaHa C TOUKH 3PEHHUS MPaBa YEIOBEKa, MOAJNEKAIIETO 3aALIUTE
B cyneOHOM mopsanke. Bmecte ¢ Tem Komurer cuntaer, 4To comeprkamieecs B MyHK-
Te 2 crathu 20 yTBEpKIACHHE O TOM, YTO «BCSKOE BBICTYIUICHHE B MOJIb3Y HAIMO-
HaJbHOHM, PACOBON MIHM PENNTHO3HON HEHABHCTH, NPEICTaBIAOIEEe cO00H moacTpe-
KaTeIbCTBO K AMCKPUMHHALINHN, BpaXk/le WIM HACHIINIO, JOJDKHO OBITH 3aIlpelIeHo 3a-
KOHOM», 00ecCIeunBaeT 3alUTy JIOJeH KaK OTAEIbHBIX JUI[ U KaK YICHOB I'PYMHI OT
3TOTO BHJA JUCKPUMHHAIIMU. DJTa CTaThsl NMpHU3BaHa 00CCHEYUTh KOHKPETHOE MpPH-
3HaHHWE 3alpeTa Ha JMCKPUMHUHAIWIO, 3aKpeIluleHHoro B crtathe 26 Ilakra, myTtem
UICHTU(HUKAIUN OTPaHUYCHHS, KOTOPOE TOCyAapCcTBa-ydacTHUKH IOJDKHBI yCTaHaB-
NUBaTh Ha Jpyrue oOnajmaromue HCKOBOW CHMIIO mpaBa, 3akpemiueHHble B Ilakre,
BKJIFOYAs TPUHIMI CBOOO/bI BBIPKEHHs MHEHHH B COOTBETCTBUM CO cTaThed 197,
KomureT cunraet, 4to myHKT 2 ctaThu 20 HE MPOCTO yCTaHABIMBACT JJIS TOCYAapCTB-
Y4aCTHUKOB o(HuIHanbHOe 00513aTeabCTBO NPHUHSTH 3aKOH, 3alpeIaoInui mo1o0Hoe
moBeneHue. Takoil 3akoH OBUT OBl HE3P(eKTUBEH 0e3 HANMYHS MPOLeayp MOJauH XKa-
7100 ¥ COOTBETCTBYIOIIMX MEXaHM3MOB Haka3aHusA. TakuM oOpa3oM, CChUIKa IMOCTpa-
JaBIIMMHU Ha MyHKT 2 cTaThu 20 OTBEYAET JIOTHUKE 3aIUTHI, KOTOpas JIEKHUT B OCHOBE
Bcero Iakra'®.

9.8 TocynmapcTBo-y4acTHHK YTBEpPIKIAeT, YTO HACTOsIIEe COOONIEHHE BBIXOIUT 3a
npexnensl cdepsl npumeHenns Ilakra, TOCKOJIBKY coriiacHO nmpaktuke KomureTa oT-
JIeIbHOE JUII0 HE MOXET 3aCTAaBUTh IOCYJapCTBO BO3OYIUTH YIOJIOBHOE JIEJI0 HPOTUB
TPETHEro JINIA WJIM Ha3HAYUTh Haka3aHue. KoMUTeT oTMeuaeT KOMMEHTapuu aBTOPOB
0 TOM, YTO MX NMPETEH3Us KacaeTcs OTCYTCTBHS 3(hPeKTUBHOrO CyneGHOTO mpecieso-
BaHMs. KomuTeT Takke oTMedaeT yTBEPHKIAECHHS aBTOPOB O TOM, YTO B XOJI€ YTOJIOB-
HOTO pa30UparenbCcTBa UM KaK MOTEPIEBIIMM CTOPOHAM Oblila OTBEAEHA OrpaHHye H-
Hasl poJib, TIOCKOJIbKY OHU HE MOTIJH, HalpUMED, BBI3BIBATh CBUJETENEH, IPUHUMATH
ydacTHe B paCCMOTPEHUHU (aKTOB M CYLIECTBA JeJa WM IPEJCTABUTH JTOBOJBI O TOM,
4YTO 3asBJICHHUS I-Ha Bunjgepca paBHO3HAUHBI NOACTPEKATENBCTBY K HEHABUCTH, AUC-
KpPUMHHAIIMU WM HACWINIO, WM 00’KajioBaTh perieHue cyna. B aroif ca3u Komurer
CUHMTAeT, YTO JUIS LleJIel NMPUEeMIEMOCTH aBTOPHI COOOLIEHUS B JAOCTAaTOYHOH Mepe
000CHOBaJIN CBOM YTBEPXACHHSI B COOTBETCTBMHM C IYHKTOM | cTaThu 14 m myHK-
TOM 3 cTaThu 2, paccMaTpUBaeMoOl B COBOKYNHOCTH ¢ MyHKTOM 2 ctaTtbu 20 u
crarbeit 26.

9.9 UYro kacaercs crareil 17 u 27 Ilakra, To KoMUTeT cunutaer, 4To aBTOPHl HE
MNPEACTABUIN KOHKPETHBIX apryMEHTOB B MOAJAEPIKKY CBOMX YTBEPXKIECHHUH MO 3TUM
CTaThsIM B OTIHMYME OT CBOUX YTBEPXKACHUH Mo MyHKTy 2 cTtathu 20 u crarbe 26.

1% Cwm. 3ameuanue oGuero nopsaka Komurera Ne 34 (2011) o cBoGoae MHeHHU U cBoOOIE UX

BBIPAXKECHUS, IyHKTBI 51-52.
Cwm. coobmenune Ne 1570/2007, Baccunapu u op. npomue I peyuu, cooOpaxxeHus, IPUHITHIE
19 mapra 2006 roga, OpUIOKEHHUE, IYHKT 1.
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B cBsa3u ¢ atum KomuTeT cumraeT 3Ty 4acTh COOOIIEHHUSI HEAOCTATOYHO 0OOCHOBAH-
HOW M NpU3HAET €€ HEMPUEMIIEMOM cOMIacHO cTarbe 2 PaKyabTaTUBHOIO IPOTOKOJIA.

9.10 C yuerom BHIIIecKa3aHHOTO KOMHTET MOCTAaHOBIACT, YTO JAaHHOE COOOIICHHE
SIBJISIETCSI IPUEMJIEMBIM B TOW Mepe, B KaKOW OHO 3aTparnBaeT BOIPOCHI, KACAIOIIH e-
cs myHKTa 1 cratpu 14 u myHKTa 3 CTaThH 2, pacCMaTpHUBaeMON B COBOKYITHOCTH C
nyHkTOM 2 cTtaThu 20 m crathedt 26 [lakTa, m mpucTymaeT K pPacCMOTPEHHIO ITHX
YTBEPXACHUI IO CYLIECTBY.

Paccmompenue dena no cywecmesy

10.1 Komurer paccMOoTpen cooOImeHne ¢ y4eTOM Bcei WHPOpMAaInuu, MpeaCcTaBiIe H-
HOM €My CTOpOHAaMH B COOTBETCTBUM C IMMYHKTOM 1 cTaTbu 5 PakyabTaTUBHOIO IpO-
TOKOJIA.

10.2 KomuTeT oTMedaeT yTBEpKACHHE aBTOPOB O TOM, YTO B XOJI€ YTOJOBHOTO CY-
JOTIPOM3BOJICTBA 1O Jely T-Ha Buiaepca, OCYIIECTBISIBIIETOCS B COOTBETCTBHH CO
crarbeit 137d YromoBHOTO Konekca, — MOJMOKEHUEM, MpeaHa3HadYeHHBIM I obOecIie-
YeHHWs BBIMOJIHEHUS 00A3aTENbCTB TOCyJapCcTBa-y4acTHHKAa B COOTBETCTBHH C MYHK-
ToM 2 ctathu 20 [TakTa, — UX mpaBa He OBLIH COONFONCHBI B CBA3U C TEM, YTO UM OBI-
Jla OTBEJCHA OTPAaHUYCHHAs POJIb B KAU€CTBE MOTEPIEBIINX CTOPOH, a TAKXKE B CBA3U
¢ oTcyTCcTBUEM 3P (HEKTUBHOTO CyAeOHOTO IMpecaeOBaHHUS.

10.3 Komurer HamOMHHaeT O CBOEH MPAKTHKE, COMNIACHO KOTOpOH cTaThs 14 He
MIPEAOCTABISICT OTACIbHBIM JIMIIAM IIpaBa AOOMBATHCS MpEcieNOBaHUSA WM HaKa3a-
HHSL B OTHOWIEHWH JAPYrux Jui'’. OJHAaKO OTAEbHBIE JHIA MOTYT B COOTBETCTBHH C
nyHKTOM 1 ctathu 14 TpebGoBaTh cOOMIOACHUS MX MpaBa Ha CIpaBeINBOE cyneOHOe
pa3dupaTenbCTBO NMPH ONPENEICHUN WX IpaB M 00S3aHHOCTEH HMPH PacCMOTPEHHUH
KakKoro-aubo Mcka B cyzne. B maHHOM ciaydyae MpeTEeH3WH aBTOPOB B KaueCTBE MOTEP-
MEBIINX CTOPOH B paMKaX YTOJOBHOTO CYAONPOM3BOACTBA HOCIT TPaXAaHCKHH Xa-
pakKTep, W CJIEel0BaTEIbHO B TOM CiIy4ae, €CJIM OOBHHSEMBIH MPU3HAECTCS BUHOBHBIM,
UX IpaBa U 00S3aHHOCTH B OTHOIICHMHM CBOUX TPAXITAHCKHX HCKOB O KOMIIEHCALUU
JOJDKHBI OBITH 3amumieHbl. B 3Toif cBsi3n Komurer ormeuaer, 410 B AMCTEpAaMCKOM
OKPY>KHOM CyJi€ aBTOPBI PEIIMIN OCYIIECTBHUTH CBOW IIpaBa IyTeM MpPEIbsIBICHUS
IPaXXJAHCKOTO UCKAa B COOTBETCTBHH cO cTaThedl 51 YroiaoBHO-IpomeccyanbHOTO KO-
JIeKca B Ka4eCTBE IMOTEPHEBIINX CTOPOH, MPHOErHYB TakuM 00pa3oM K MEXaHU3MY,
KOTOpPHBIH He TpeOyercs [TakToM, HO IPEeAYCMOTPEH BHYTPEHHUM 3aKOHOJATEIHCTBOM.
KomureT Takxe oTMeUaeT, 4TO B COOTBETCTBHUHU C 3TOH NMpOIEAYpPOH MX aaBoKaram
OBLIO pa3penIeHo rOBOPHUTH O TOM, MOJUIEXKAT JU (aKThl, MOJOKEHHBIE B OCHOBY 00-
BUHEHMS, HaKa3aHUIO, U cPOPMYIUPOBATh MO3UIHIO B Cyl€ O TOM, YTO 3asBICHUS
r-Ha Bungepca mapymarot crarsio 137d. KomureT oTMeuaer maiee, 4To aBTOpaM ObI-
JI0 pa3penieHo IpeACTaBUTh AOKYMEHTAIMI0 M CBHJETENIbCKHE IIOKa3aHHs B CyHe.
B aroii cBszm Komurer cumraer, 4TO NpenCTaBIEHHbIE €My (akThl HE CBUAETENb-
CTBYIOT O HapyLIEHHH IPaB aBTOPOB B COOTBETCTBUU C MYHKTOM | ctarbu 14 B cBsi3u
C OTpeJleJICHNEM UX MpaB U 0013aHHOCTEH B KaKOM-JIH00 CyaeOHOM HCKe.

10.4 Yro xacaeTcs yTBEpKJIE€HHUI aBTOPOB O TOM, UYTO ONPAaBAATENbHBINA NPUTOBOP B
OTHOILIEHUHU I'-Ha Bunaepca HapymaeTr ux mnpasa, NIpelyCMOTPEHHbIE B IyHKTE 3 CcTa-
TbU 2, nyHKTe 2 ctatbu 20 u crarbe 26, Komurer ormevaer, 4To NyHKT 2 cTatbu 20
rapaHTHpyeT NpaBo JIOJeld KaK OTAENbHBIX JHI] U KaK YICHOB I'pyHI OBITH CBOOO -
HBIMU OT HEHAaBUCTU U JUCKPUMHHAIUU IO CMBICIY CTaTbU 26 NMyTE€M YCTaHOBIEHHUS
JUIsL TOCYyAapcTB TpeOOBaHMs 3alPETUTh B 3aKOHOAATEILHOM IOPSJIKE OIpe/iesIeHHOe
NOBEJIEHNE W BBIpAXKEHUE ONpe/esleHHbIX MHeHui™, TocynapcTsa-yyacTHUKH 00513a-
HBl UMETbH 3aKOHHBIE 3aIPETHl TOJIHKO B OTHOLIEHWU KOHKPETHBIX (POPM BBIpaXKEHUS
MHEHHH, yka3aHHbIX B cratbe 20", Tlynkr 2 cratbu 20 cGopMyTMpOBaH y3KO JUIs
obecrieueHHs TOTO, YTOOBI Ipyrue CTOJb K€ Ba)KHbIE NpaBa, 3aKperieHHsle B [lakre,
BKJIIOYas MPaBo Ha CBOOOAY BBIpaXEHHsI MHEHHI B COOTBETCTBUM CO cTaTbel 19, He
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Hapymaiuch. B aToii cBsa3n KomuTeT HamOMUHAET O TOM, YTO CBOOOJa BBIpAKCHUS
MHEHHH BKJIIOYaeT B ce0s BBIpaKCHHE HakKe TAaKMX MHEHHH, KOTOPBIE MOTYT pac-
cMaTpuBaThca Kak riayboko ockopburenbHbie?. Kpome Toro, ocoboe 3HaueHHe s
MOOIIPEHHUS W 3aLIUTHl CBOOOABI BBHIPaXKCHUSI MHEHHH MMeEET CBOOOIHBIN 0OMEH HH-
(dbopManueil ¥ MHCHHSIMH 10 TOCYIapCTBEHHBIM M MOJUTHYECKUM BOIPOCAM MEXKIY
rpaxJaHaMy, KaHIUJIaTaMH U M30paHHBIMM MpPEACTaBUTENAMU . KOMUTET HamoMu-
HaeT 0 CBOCH IpaKTHKE, B COOTBETCTBHM C KOTOPOIl 3ampeThl Ha pa3Hble (HOPMBI He-
YBaXXCHUS K KaKOW-THOO PENUTUU WU OPYTUM CHCTeMaM yOexXAeHHi, B TOM 4uCIe
3aKOHBI O OOTOXYNBCTBE, SABIAIOTCS HECOBMECTHMBIMU ¢ IlakToM, 3a MCKIIOYCHHUEM
OTJENbHBIX CJlydaeB, IPeAyCMOTPEHHbIX B myHKTe 2 ctaThu 20 Ilakra?. Kpome Toro,
TaKue 3alpeThl HE MOTYT MCIOJIb30BAThCS C LEIBI0 BOCIPENITCTBOBATh KPUTHKE P e-
JUTHO3HBIX JINIEPOB W BBHICKA3BIBAHUIO 3aMEYAaHUN IO MOBOXY PEIUTHO3HOW TOKTPH-
HBI U JIOTMAaToOB BEPHI MM yCTAHABIMBATh HaKa3aHHe 3a HUX . KOMHTET janee Hamo-
MMHAeT, 4TO cTaThi 19 u 20 COBMECTUMBI APYT C APYrOM U JOMOIHSAIOT APYr Apyra:,
3ampet, 000cHOBaHHBINA cTaTtheit 20, TOMKEH TakKe COOTBETCTBOBATH CTPOTUM Tpe-
OoBaHHMAM MyHKTa 3 ctathl 19%, Takum 00pa3soM, B KaXJIOM CIIydae MEpHI 3alpeTa B
COOTBETCTBHH C IIYHKTOM 2 cTaTbu 20 TakKe AODKHBI OBITH «YCTAHOBIEHBI 3aKO-
HOM»; OHM MOTYT YCTaHAaBJIMBAThCS JHIIb HA OCHOBAHUSIX, IPEJYCMOTPEHHBIX B 10 JI-
IyHKTax a) ¥ b) myHkra 3 cTathu 19, M TOIKHBI OTBEYATh CTPOTHUM KPUTEPHUSAM HEO O-
XOJMMOCTH U cOpasMepHoCTH?®, KOMHTET OTMEYAET, 4TO MyHKT 2 cTaThk 20 MpSIMO HE
TpeOyeT BBEIEHHS YTOJOBHBIX CAaHKLIHH, a, HAIPOTHUB, TpeOyeT, 4ToObI mpomnaraHaa
TaKUX B3TTSI0B ObLIa «3alpelleHa 3aKOHOM». Takue 3ampeTsl MOTYT BKIIIOYATh B Ce-
0s rpaXXIaHCKNE, aIMUHUCTPATUBHbBIC U YTOJOBHBIC CAHKIIHH.

10.5 KomwuteT oTMEdaeT, YTO aBTOPHI HE OCHAPHBAIOT TOr0, KaKUM 00pa3oM Tocy-
JapCTBO-YYaCTHUK PEIIMIIO 00eCNeYuTh MPUMEHEHUE MyHKTa 2 ctarbd 20 B CBOEM
3aKOHOAATENbCTBE, HO YTBEPXKAAIOT, UYTO B CBSI3HM C HEJOCTATOUYHBIM OTCTAaMBAHHUEM HX
NHTEPECOB CTOPOHONH OOBHHEHHMs, OIIMOKAMH B apryMEHTAIlMHU Cyda U OTCYTCTBHEM
KaKoH-71100 BO3MOKHOCTH aIleJUISIIIUU YTOJIOBHOE IpEeciie/loBaHUE B JTAHHOM Clydae
o610 HedexTuBHBIM. KoMHUTET OTMedaeT, 4TO TOCyAapcTBO-YYAaCTHHK pPEIIHIIO
obecreuynTh MpUMEHEHHE MyHKTa 2 cTtathu 20 yepe3 mocpenctBo cratbu 137d Yro-
JIOBHOTO KOJIEKCa, KOTOPasi NMEET HCKOBYIO CIUIYy B PaMKaxX YTOJOBHOTO Ipeciel0oBa-
Hus. CoriacHo rocyaapcTBY-YYacTHUKY, TaKXe MMEIOTCS YaCTHBIE CpeAcTBa MPaBo-
BOH 3aIMTHI B BUAE MOJAYX IPaklaHCKOTO HCKa B JIOTIOJHEHNE K YTOJOBHOMY /ey B
COOTBETCTBHUH CO cTarbheil 51 YromoBHO-IpoUEcCyalbHOIO KOAEKCA W NPHUMEHEHHS
cratbu 6:162 I'paxxnanckoro kojekca. [1o MHeHHIO rocyaapcTBa-y4acTHUKA, IOHATHE
«TOACTpEeKaTeNnbCcTBO» B cTaTthe 137d YromoBHOTO KomeKca YBS3aHO C «IPOBOKAIU-
OHHBIM TIOBEJEHHEM, MOJCTPEKAIOMHNM K COBEPIIEHHUIO YTOJOBHBIX HPECTYIICHUH
WM AKTOB Hacwius». KOMHTET NpHHMMAaeT K CBEACHHIO apryMeHT TocyJapcTBa-
y4acTHUKa O TOM, 4TO cTarhsi 137d ycraHaBIMBAaeT yroJOBHYIO OTBETCTBEHHOCTH 3a
MOJICTPEKATENbCTBO K HEHABUCTH WIM JUCKPUMHUHAIUU JINIOIb B OTHOIIGHHWH JIHII, a
HE pEeJNMTuH, MOCKOJIBbKY KPUTHKA Jake Hanbosee TIIyOOKO yKOPEHUBIIUXCS yOexe-
HUH PEJINTHO3HBIX IOCIIe[oBaTeN el 3alniieHa cBo00J0i BhIpakeHHs: MHeHUH. [o-
CyAapcTBO-YYacCTHUK OTMEYAeT, YTO B HENPOCTOH 00JacTH HEHABUCTHUYECKOH PUTO-
PUKH KaXIblH HaOOp (axkToB sBIsSETCS OCOOBIM M JOJKEH OLICHUBATHCS CYIOM HWIIH
HE3aBUCHUMBIM JIMIIOM, OTBETCTBEHHBIM 3a NPUHSITHE PEIICHUN, HA UHAUBUIYaIbHOU
OCHOBE, MCXOJl M3 KOHKPETHBIX OOCTOSITEILCTB JESHHUS U C YYETOM KOHKPETHBIX
YCIIOBHH, IIPH KOTOPBIX OHO OBLIO COBEPIICHO.

10.6 Komwurer OTMCYACT, 4YTO B JAaHHOM J€JI€ BHYTPCHHEC 3aKOHOAATCILCTBO I'OCYy-
AapCTBa-y4aCTHHUKA MPEAOCTABIIACT 3aMHTCPECOBAHHBIM JIMIAM BO3MOKHOCTH ,H06I/I—
BaTbCia OT AMCTepﬂaMCKOFO AlCJUIAIIUOHHOI0 Cy/da MOCTAHOBJICHUA, MPEAINNCHIBAIO-

Tawm ke, nyHkT 11.
Tam xe, myHkr 20.
Tam sxe, myHKT 48.
Tam sxe, myHKT 48.
Tam ke, myHKT 50.
Tam xe, myHKT 48. CM. Takxke MyHKTH 50 u 52.
Tam xe, myHKT 22.
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IIeTO MPOKYpOpy HadaTh CyacOHOE MpeciefoBaHWE B OTHOLIEHWH I-Ha Buigepca.
ITpoxypop npenssBmiI r-Hy Bunnepcy oOBMHEHHE B «OCKOPOJICHHH TPYMIIBI JHUI[ 110
NpU3HAKY Pachl WIM PEIUTUU» N0 cTaTbe 137¢ YTod0BHOTO KOJEKCA U B «IOACTpPEKa-
TEIbCTBE K HEHABUCTH M JUCKPUMHHAIINY 110 MPHU3HAKY PEIUTHH HIN PACH» IO CTa-
The 137d B CBA3W CO BCeMU 3asBICHUSIMH, YKa3aHHBIMH B MPEACTABICHUU aBTOPOB.
B cootBeTcTBUH ¢ MyHKTOM a) cTaThu 51 YTONOBHO-TIPOIIECCYyaIbHOTO KOJEKCa aBTO-
PBI TOAANN TPaXJAHCKUH UCK B paMKaX yTOJIOBHOTO CyZONPOHU3BOICTBA, U UM OBLIO
paspenieHo IpeaCcTaBUTh apTyMEHTHl B MOJIB3Yy TOTO, YTO MOBEACHHE I-Ha Buuigepca
HapymaeTr ctatbio 137d. KoMmuTeT oTMewdaeT apryMeHT TocyaapcTBa-ydyacTHHUKA O
TOM, YTO IPOKYpOp OECHPHUCTPACTHO MPEACTABILI MPOKYPATypy M MOJHOCTHIO MPE -
cTaBWJI (PAKTOJIOTHIECKHE U MPABOBBIE ACHEKTHI 3TOTO €A M YTO CyJ OTBEYaJ 32 He-
3aBUCHMYIO OLIEHKY 3aKOHOJATeIhCTBAa M JOKAa3aTEIbCTB M BBIHEC PEIICHHE IOCIe
TIIATEIHHON OLCHKH B CBETE IPUMEHUMOTO IIpaBa KakJ0ro 3asBICHUS I-Ha Bunxep-
ca ¢ y4eTOM KOHTEKCTa.

10.7 TocymapcTBO-y4acTHHK PEIIMJIO CO37aTh HOPMaTHBHO-NIPABOBYIO 0a3y, B paM-
Kax KOTOpOM 3asiBlIeHUs, yNOMsAHYThle B yHKTe 2 ctaThu 20 [lakra, 3anpemarorcs B
COOTBETCTBHH C YTIOJOBHBIM 3aKOHOZATEJIbCTBOM M KOTOpPas IO3BOJSAET JKEPTBAM
HauMHATh cyleOHOe IpeciIeloBaHNE W NMPUHUMATh B HEM ydacTue. Takoe mpecneno-
BaHME OCYLIECTBISJIOCH B JAaHHOM CIIydae, U CyJ M34aJl MOAPOOHOE OCTAHOBICHHUE C
OLIEHKOM 3asBIE€HUH r-Ha Bunaepca B cBeTe npuMeHuMoro npasa. B sToit cBsa3u Ko-
MHTET CUYUTAET, YTO C YYETOM apTyYMEHTOB M OOCTOSTENHCTB Jejla TOCyJapCTBO-
YYaCTHUK IPHUHIO HEOOXOINMBIC W COPAa3MEPHBIC MEPHI C IENbI0 «3aMPETUTH)» 3asB-
JIeHUs, CACIaHHbIC B HapyIICHHE MyHKTa 2 ctaTthu 20, ¥ rapaHTHPOBATh IIPABO aBTO-
poB Ha 3 PeKTUBHOE CPENCTBO MPABOBON 3AIIHUTHI, C TEM YTOOBI 3AUTUTUTH UX OT I1O-
CIeNCTBUH Takux 3asBieHUU. OO0g3aTenbcTBO MO MYyHKTY 2 cratbu 20, OIHAKO, HE
pacmpocTpaHseTcs Ha 00sf3aHHOCTh TOCyAapcTBa-yd4acTHHKa OOecledynBaTh, 4TOOBI
JUI0, KOTOPOMY TIPEIBSIBICHO OOBHHEHHE B MOJCTPEKATEIbCTBE K JUCKPUMUHALINH,
BpaX<Zie WJIM HACWIHIO, OBUIO B 00S3aTEIHHOM MOPSAKE OCYXIEHO HE3aBHCHUMBIM H
GecnpucTpacTHBIM cyaoM”’. B cBs3u ¢ 5TuM KOMHUTET He MOXKET NPUHTH K BBIBOJLY O
TOM, YTO TOCYJapCTBO-YYAaCTHHK HApyIIMJIO IOJIOXKEHHsS INyHKTa 3 cTaTbu 2, pac-
CMaTpUBaeMON B COBOKYNMHOCTH C MOJOXEHUSIMU CcTaTbu 26 u myHkra 2 ctatbu 20
[Maxra.

11.  KomureT, neficTBys B COOTBETCTBUU C MYHKTOM 4 cTaTbu 5 PaKyIbTaTUBHOIO
MIPOTOKOJIA, CYUTACT, YTO MPEACTABICHHBIE €My (aKThl HE CBHIETEIbCTBYIOT O Hapy-
LIEHUHU KaKuX-J1100 nonoxxenuit [laxra.

7 Cwm. Baccunapu npomue I peyuu, myHKT 7.2.
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Individual opinion of Committee member Dheerujlall
Seetulsingh

1. All actions or words which tend to advocate or stir racial hatred or which may
offend the dignity of fellow human beings are objectionable, reprehensible and morally
condemnable. But before being legally condemned, the advocates of such actions or words,
if prosecuted, must benefit from due process in Courts. And for them to be found in breach
of the Covenant, all the provisions of the Covenant and its Optional Protocol must be
complied with. In the present case the authors allege that the State Party has violated
articles 2(3), 14(1), 17, 20, 26 and 27 of the Covenant because the Amsterdam District
Court failed to find the alleged perpetrator (Mr. Wilders) guilty on charges of ‘insult of a
group for reasons of race or religion’ under Section 137c of the Criminal Code and for
‘incitement to hatred and discrimination on grounds of religion or race’ under Section 137d
of the Criminal Code. As stated in paragraph 2.3 of the facts presented by the authors of the
Communication they were allowed to join the criminal proceedings as an aggrieved party
and to claim compensation.

2. On 23 June 2011 the District Court decided that the case against Wilders could not
be proved and dismissed all the charges. This resulted in a dismissal of the authors’ claim
as well. The prosecutor chose not to appeal against the decision. Under Dutch law the
authors had no right to appeal in such proceedings.

3. Normally a complaint in a communication to the Human Rights Committee is
directed at a State Party for not having taken action against a perpetrator of a violation of
human rights or for having taken unjustified action against an author in violation of the
Covenant. The present complaint is directed at a State Party because a Court of Law
dismissed a criminal case against an alleged perpetrator. The authors took the calculated
risk of joining their civil claim to the criminal action. Due to the joinder of actions the civil
claim was completely dependent on the outcome of the criminal action and the conduct of
such criminal action was under the control of the Prosecutor. Furthermore, the standard of
proof required for a successful outcome of a criminal action was undoubtedly higher than
that required for a tort action, which compounded the risk taken by the authors.

4. What the authors are now requesting the Committee to do is to enjoin the State Party
to punish the perpetrator in spite of the decision reached by an independent Court of Law in
the State Party. The latter is not the wrongdoer. It took the steps that it was required to take
under its own Criminal Code by prosecuting the wrongdoer. The Committee cannot compel
the State Party to punish the alleged wrongdoer in spite of an acquittal.

5. Reference has been made to the decision of the Committee in Andersen v. Denmark
(Communication No. 1868 of 2009) to justify a finding of admissibility of the authors’
communication. However their case can be easily distinguished from Andersen’s case.
Ms. Andersen reported a case to the Danish authorities concerning racially discriminating
statements in violation of a specific provision of the Danish Criminal Code. The Public
Prosecutor General declined to prosecute and his decision could not be appealed. The State
Party contended that Ms. Andersen could have entered a private prosecution under a
different provision of the Criminal Code and that she had not thereby exhausted all
available domestic remedies. The Committee considered that it would be unreasonable to
expect the author to start separate proceedings under the Criminal Code on her own
initiative and found the plaint admissible. In the present case, however, we are concerned
with the failure of an action under criminal law and with the possibility of entering a
difference case under civil law where rules of evidence may vary and where the authors
would have greater latitude in substantiating their case.

6. The stand taken by the State Party is absolutely clear on this issue and is enunciated
in paragraph 4.4 State Party’s Observations on admissibility. The authors still have the
option of bringing a civil action in tort against Wilders pursuant to article 6:162 of the Civil
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Code. The State Party goes further in stating that a successful civil action would give the
authors the opportunity to seek an injunction preventing Wilders from making future
statements of the same nature and also to request a declaratory decision that Wilders’
statements were contrary to law. In taking this stand the State Party agrees that the authors
may still claim victim status before a Civil Court. It is our view that the authors may well
make out their case as victims and have a fair chance to secure the civil remedies available
to them. They would even be able to appeal to higher courts should they fail to convince the
Court at first instance.

7. In paragraph 4.8 of the State Party’s case it is mentioned that criminal proceedings
have been instituted against Mr. Wilders for making similar statements in 2014. Thus an
earlier independent civil action by the authors could have had a strong restraining effect on
the subsequent conduct of Mr. Wilders.

8. For the above mentioned reasons, the authors’ claim is inadmissible under article
5(2)(b) of the Optional Protocol as they have failed to show that they have exhausted the
domestic remedies available to them.
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Opinion disidente del miembro del Comité Fabian Omar
Salvioli

1. El dictamen del Comité en la comunicacion 2124/2011 Rabbae vs. Paises Bajos es
pertinente y adecuado en el analisis de la admisibilidad, con el que estoy plenamente de
acuerdo. Sin embargo, no puedo compartir la valoracion ni las conclusiones de la mayoria
del Comité sobre el fondo del asunto. Me refiero a ambas cuestiones en los parrafos que
siguen.

2. El Comité acierta al rechazar la excepcion preliminar interpuesta por el Estado en
torno a la falta de agotamiento de los recursos internos debido a que los autores no
acudieron a la via prevista en el articulo 6:162 del Codigo Civil. Dicho recurso no es el
pertinente para remediar la violacion alegada, y el Comité — de haber seguido la posicion
del Estado — habria generado un precedente penoso y una exigencia inédita para el acceso al
plano internacional.

3. También estoy de acuerdo con lo expresado en los parrafos 9.5 y 9.6 del dictamen,
en lo relativo a la condicion de presunta victima que debe acreditarse a los efectos de
presentar un caso ante el Comité. Si en el presente caso el Comité hubiese negado la
admisibilidad por no reconocer el status de posible victima a los autores, se le quitaria el
debido efecto juridico al articulo 20 del Pacto, resultando consecuentemente una tutela mas
débil, o directamente nula, de dicha disposicion.

4, Todos los derechos contenidos en el Pacto poseen una dimension de respeto y otra
de garantia; en este sentido, toda persona tiene derecho — conforme al articulo 20.2 — a que
se le proteja debidamente contra la apologia del odio nacional, racial o religioso, cuando
dicha apologia esta dirigida a un colectivo del cual forma parte. Por ello los autores de la
presente comunicacion no incurren en actio popularis, y los discursos bajo analisis no se
dirigian en contra de la sociedad en general sino respecto de un colectivo especifico; la
naturaleza del articulo 20 es, en dicho sentido, similar a la que posee el articulo 27 del
Pacto.

5. El modo de proteccion a brindar a las personas pértenecientes a dichos colectivos lo
elige el Estado, ya que el articulo 20 del Pacto Internacional de Derechos Civiles y Politicos
no impone una forma determinada; en este caso, los Paises Bajos optaron por sancionar la
apologia del odio a través de la via criminal, tipificandola como delito en el articulo 137.d
del Cddigo Penal.

6. En el caso que nos ocupa, la insuficiente valoracion conjunta de las declaraciones y
hechos que fueron objeto de la querella, ha llevado al Tribunal local a emitir una decision
que dej6 a los autores sin la proteccion debida frente a la apologia del odio.

7. En efecto: si bien es cierto que la libertad de expresion engloba incluso
declaraciones que puedan considerarse profundamente ofensivas, aqui se ha superado dicho
umbral. Dichas expresiones, entendiendo como tales no solamente las declaraciones
publicas sino también el contenido de la pelicula Fitna, en su conjunto constituyen apologia
del odio, que debiod ser sancionada para garantizar debidamente los derechos de los autores
de la presente comunicacion. A mi entender los autores contaron con un recurso que es
eficaz en teoria pero que en la practica no resulto efectivo.

8. Comparto el criterio del Comité respecto de que el Pacto no obliga a que toda
persona acusada de apologia del odio sea condenada penalmente, porque una acusacion
puede recaer sobre personas que resulten inocentes o culpables. Sin embargo, en caso de
gue efectivamente se haya incurrido en apologia del odio la garantia no puede consistir en
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un mero enjuiciamiento, sino en la sancion efectiva de la conducta; ello es consistente con
lo que ha sefalado el Comité en diversas ocasiones®.

9. Por eso, en el caso bajo analisis el Comité no debi6 limitarse a valorar en general si
se habian cumplido los requisitos relativos al debido proceso, sino considerar los hechos
denunciados para evaluar si quedaban comprendidos en la conducta que el articulo 20 del
Pacto ordena prohibir.

10. Ello no significa funcionar como una cuarta instancia; el Comité en muchas
ocasiones considera que los tribunales internos no han tenido en cuenta debidamente todos
los elementos a su disposicion, lo que les ha conducido a una valoracion inadecuada de los
hechos®.

11. El Comité debid, en consecuencia, hacer lugar al reclamo de los autores, disponer
que el dictamen representa en si mismo una forma de reparacion, y sefialar como garantia
de no repeticion la capacitacion de funcionarios de la justicia en materia de proteccion de
las personas frente a la apologia del odio, desde una perspectiva de derechos humanos.

12.  Detras del sano debate sobre las politicas publicas, que permite declaraciones
ofensivas y las criticas mas fuertes - incluso injustas - a quienes gobiernan en un Estado, no
deben escudarse los discursos de odio nacional, racial o religioso. Los articulos 19 y 20 del
Pacto son perfectamente compatibles, y tengo la esperanza de que en adelante las
jurisdicciones nacionales de los Estados Partes actuardn de forma debida frente a la
apologia del odio, reaccionaando a tiempo y sancionando adecuadamente los discursos que
derivaron — hace no demasiado tiempo — en la comisiéon de hechos atroces para la
humanidad.

GE.17-03929

Por ejemplo, Observaciones Finales del Comité sobre Austria (2007) parr. 20; Suecia (2009), parr. 19;
y Armenia (2012) parr. 6.

® Fundamentalmente en casos de “no devolucién”.
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Individual opinion (partly concurring and partly dissenting)
of Committee members Yuval Shany and Sir Nigel Rodley

1. We agree with the Committee that there is no basis to find a violation of the
Covenant in the present case. The Committee does not serve as a court of final appeal, and
has no reason to doubt the outcome of a criminal case, involving the application in good
faith by an independent court of a criminal law provision, which the authors themselves
consider to meet the requirements of article 20 of the Covenant.

2. We are, however, not persuaded that the Committee should have taken jurisdiction
over the case to begin with, since the failure of the authors to bring civil proceedings
against Mr. Wilders pursuant to article 6:162 of the Civil Code represents in our view a
failure to exhaust domestic remedies.

3. The majority of members took the position that the authors sought that Mr. Wilders’
conduct be evaluated and characterised as criminal within the definition contained in
section 137d of the Criminal Code, and that “that determination could be obtained only in
criminal proceedings” (para. 9.4). As a result, they were of the opinion that the initiation of
separate civil proceedings by the authors would not have constituted an effective remedy.
This position stands, however, in marked contrast to the holding by the Committee on the
merits (para. 10.4) that article 20 of the Covenant does not expressly require criminal
penalties to accompany the prohibition of incitement to discrimination, hostility of
violence, and that a legal prohibition effectively enforceable by administrative or civil
remedies may also meet the requirements of article 20.?

4. To our mind, the authors have not adequately explained why proceedings based on
article 6:162 of the Civil Code, in which civil remedies for acts contrary to article 20 of the
Covenant could be sought, would not offer them an effective remedy in the particular
circumstances of the case. The authors have not contested the State party’s assertion that
civil proceedings may result not only in the award of monetary compensation, but may also
entail a legal ban on future statements by Mr. Wilders and a declaratory judgment
proclaiming the illegality of his statements (para. 4.4). Such a set of remedies could be
deemed, in principle, a reasonable way to implement the State party’s obligations under
article 20, especially when complemented by the ‘chilling effect’ achieved by the mere
existence of a criminal law prohibition, which can be applied in suitable cases.

5. Thus, the question is not, as implied by the majority, what remedies the authors
sought to achieve, but rather what effective remedies the State party made available to them
for enforcing their rights under the Covenant. In the circumstances of the case, we do not
consider it refuted that the remedies offered in civil proceedings were sufficiently robust to
be regarded as effective to implement the State party’s article 20 obligations. In fact, the
lower burden of proof applicable in civil proceedings (which falls short of the criminal
‘beyond reasonable doubt’ standard) may render such proceedings more effective in
curbing hate speech for aggrieved individuals than the ‘aggrieved parties’ procedure
pursued by the authors, which allowed them to join as civil parties the criminal case against
Mr. Wilders.

For support in the travaux préparatoires, see Marc Bossuyt, Guide to the “Travaux Préparatoires” of
the International Covenant on Civil and Political Rights (1987) 406 (“The view was expressed that
states parties would be free to enact whatever legislation they deem appropriate to put the article into
effect”).
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6. Finally, we wish to register our position, according to which article 20(2) of the
Covenant does not create an independent human right to be protected by legislation
prohibiting hate speech. Instead, the article imposes an obligation on States parties to pass
legislation in order to protect national, racial or religious groups against discrimination,
hostility and violence — i.e., to prohibit an infringement of certain aspects of Covenant
rights, such as articles 6 (right to life), 7 (prohibition of ill-treatment), 9 (right to security of
person) and 26 (prohibition of discrimination).

7. Like in the case of article 2(2) of the Covenant,® which lays out a general duty to
implement the Covenant through laws or other measures, we consider the obligation to pass
implementing legislation protecting Covenant rights a ‘second-order obligation’ incapable
of creating a right for individuals that is independent of the rights which the implementing
legislation purports to protect. Thus, article 20(2) merely reinforces certain aspects of
Covenant rights by requiring States parties to adopt specific legislative measures to prohibit
their infringement. And it is only when these other rights have actually been put at risk of
infringement or actually infringed — e.g., when hate speech had been in fact uttered — that
the failure by the State party to pass prohibiting legislation may have contributed to a
human rights violation occurring.

8. Consequently, we are of the view that victims of human rights violations should not
be able to invoke article 20(2) separately, but only in conjunction with other Covenant
rights, such as articles 6, 7, 9 and 26, which the prohibiting legislation was designed to
protect.©

GE.17-03929

b See e.g., Comm. No. Poliakov v. Belarus, Views of the Committee of 17 July 2014, para. 7.4.
¢ For support in the travaux préparatoires, see supra note 1, at p. 407 [“[the article] contained no

provision setting forth any particular right or freedom™].
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Individual opinion (concurring) of Committee members
Sarah Cleveland and Mauro Politi

1. We support the Committee’s conclusion that the Netherlands did not violate its
obligations under article 2(3) in conjunction with articles 20(2) and 26 in this case. As this
is the first time the Committee has had occasion to address article 20(2) on the merits, we
write separately to elaborate on the meaning of that provision.

2. Advocacy of hatred and incitement to violence, hostility and discrimination,
including on grounds of race, ethnicity, religion, or nationality, has no place in a pluralistic
and human rights respecting society, and should be vigorously countered. It is axiomatic,
however, that a human rights protective society must also tolerate speech that deeply
offends.? In addition, societies have numerous positive and negative tools available to
address hateful speech. To the extent that restrictions on speech are warranted, a State must
employ the least restrictive means available to secure that legitimate end.”

3. Article 20(2) obligates States to “prohibit by law” the “advocacy of national, racial
or religious hatred that constitutes incitement to discrimination, hostility or violence.” This
provision originally was drafted as one of the obligations imposed by article 19 regarding
freedom of expression, and it thus relates closely to that article. Moreover, the obligation to
prohibit conduct by law is not unique under the Covenant. Other articles likewise obligate
States parties to prohibit certain conduct, including article 8(1) (obligating States parties to
prohibit slavery and the slave trade), article 26 (obligating States parties to prohibit
discrimination), and article 6(1) (requiring protection by law of the right to life). Article 20
is unique, however, in that it requires prohibition of conduct in an area that otherwise is
highly protected freedom of expression under article 19.

4. For this reason, article 20(2) is narrowly circumscribed and sets a high bar for the
expression that must be prohibited. On its face, Article 20(2) does not require legal
prohibition of all “advocacy of national, racial or religious hatred,” but only of such
advocacy that also “constitutes incitement to discrimination, hostility or violence.” In other
words, advocacy of national, racial or religious hatred alone is not sufficient. It must also
have the intention of inciting to discrimination, hostility or violence.® Article 20(2) thus is
distinctly more limited than article 4 of the International Convention on the Elimination of
All Forms of Racial Discrimination (CERD), which obligates States parties, inter alia,
to punish “dissemination of ideas based on racial superiority or hatred”. Moreover, as this
Committee correctly notes, not all the conduct that falls within the scope of article 20(2)

General Comment No. 34, Article 19: Freedoms of opinion and expression (2011), para. 11.

Id., para. 34 (restrictions “must be the least intrusive instrument amongst those which might achieve
their protective function”). Moreover, the State must demonstrate in specific fashion the precise
nature of the threat to any of the enumerated grounds listed in article 19(3) that has caused it to
restrict freedom of expression. Id., para. 36.

This limitation on scope of article 20(2) was intentional. The drafting history indicates that “[f]ears
were expressed that an article prohibiting such advocacy might lead to abuse and would be
detrimental to freedom of expression.” Thus a formulation limiting article 20(2) to “only such
advocacy ... as ‘constitutes incitement’” was adopted. UNGA, Draft International Covenants on
Human Rights, Annotation, A/2929 (1955), pp. 185-86, paras. 190-192 (emphasis added).

Cf. Joint Statement on Racism and the Media by the UN Special Rapporteur on Freedom of Opinion
and Expression, the OSCE Representative on Freedom of the Media and the OAS Special Rapporteur
on Freedom of Expression (2001), at 2, http://www.article19.org/pdfs/igo-documents/three-mandates-
statement-1999.pdf (“[N]o one should be penalized for the dissemination of ‘hate speech’ unless it
has been shown that they did so with the intention of inciting discrimination, hostility or violence”)
(emphasis added).
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must be criminalized. The obligation is to “prohibit by law,” and civil or administrative
sanctions can suffice (para. 10.4).°

5. It is uncontested in this case that both civil and criminal sanctions were available to
address Mr. Wilders’ conduct under Dutch law. Indeed, the State party had established
three means for sanctioning Mr. Wilders® statements: criminal prosecution under articles
137c and d of the Criminal Code, as well as two forms of a civil remedies — a civil claim
under article 6:162 of the Civil Code, and an action civile appended to a criminal
prosecution under section 51(a) and (f) of the Code of Criminal Procedure. The authors in
this case chose to attempt to support a criminal judgment against Mr. Wilders by appending
an action civile to the criminal prosecution — a form of domestic remedy that the
Committee makes clear is not required by the Covenant (para. 10.3). In so doing, the
authors pursued the most difficult path to a potential remedy. Under the domestic law of the
Netherlands, pursuit of an action civile is dependent on the success of the underlying
criminal prosecution, and the parties to an action civile are circumscribed in their ability to
participate in the criminal proceedings, for reasons the State party explains. Moreover,
securing a criminal conviction requires a higher standard of proof — beyond a reasonable
doubt or its equivalent’ — and generally a more demanding mens rea, than a civil
proceeding. Finally, it is well established under the Committee’s jurisprudence that no
individual is entitled to secure the prosecution of a particular person as a remedy for a
violation of the Covenant. The Committee has made equally clear, ipso facto, that no
person is entitled to secure the criminal conviction of another person.?

6. The Committee has not defined what constitutes either “advocacy” of hatred or
“incitement” to discrimination, hostility or violence. Nor has the Committee specifically
addressed what conduct should be understood as potentially warranting criminal penalties
under article 20(2)." Dutch law, however, criminally implements the concept of
“incitement” under article 20(2) by punishing “inflammatory behaviour that incites the
commission of criminal offences or acts of violence” (para. 6.9). The authors do not contest
this standard as a proper implementation of article 20(2).

7. Requiring incitement of “criminal offences or acts of violence” for imposition of
criminal penalties under article 20(2) is consistent with the article 19 jurisprudence of this
Committee, which urges great caution in the imposition of criminal penalties that punish
speech. The Committee accordingly has called on states to decriminalize defamation, and
has concluded that, without more, “laws that penalize the expression of opinions about
historical facts are incompatible” with Covenant obligations regarding freedom of opinion
and expression.” Limiting criminal penalties to speech that incites the commission of

GE.17-03929

The negotiating history indicates that a proposal that incitement to racial hatred should constitute a
crime (using the formulation “constitutes a crime and shall be punished under the law of the state™)
was rejected in favor of an obligation to provide only for prohibition by law (“shall be prohibited by
the law of the State”). UNGA, Draft International Covenants, supra, p. 186, para. 194.

Netherlands Code of Criminal Procedure, section 338; General Comment No. 32, Article 14: Right
to equality before courts and tribunals and to a fair trial (2007), para. 30 (“[N]o guilt can be presumed
until the charge has been proved beyond reasonable doubt™).

Communication No. 1570/2007, Vassilari et al. v. Greece (Views adopted 19 March 2009), para. 7.2
(“An acquittal in itself does not amount to a violation of article 26 and in this regard the Committee
recalls that there is no right under the Covenant to see another person prosecuted”); Communication
No. 563/1993, Bautista de Arellana v. Colombia (Views adopted 27 October 1995), para. 8.6;
Communication No. 213/1986, H.C.M.A. v. The Netherlands (Inadmissibility decision adopted

30 March 1989), para. 11.6.

The inadmissibility decision in Communication No. 104/1981, J. R. T. and W. G. Party v. Canada
(Indmissibility decision adopted 6 April 1983), para. 8(b), addressed civil proceedings restricting
speech.

General Comment No. 34, para. 49 and note 116. Compare Communication No. 550/93, Faurisson
v. France (Views adopted 1996), para. 9.7.
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criminal offences or acts of violence is also consistent with the positions of other human
rights bodies.

8. Such a restrictive standard for imposing criminal punishment is also appropriate. As
the UN, OSCE, and OAS Special Rapporteurs have observed, “[i]n many countries,
overbroad rules in this area are abused by the powerful to limit non-traditional, dissenting,
critical, or minority voices, or discussion about challenging social issues”.* Hate speech and
similar laws ironically are often employed to suppress the very minorities they purportedly
are designed to protect. Thus, while appropriately tailored laws addressing hate speech and
hate crimes have an important role, around the world today, abuse of overbroad criminal
provisions to suppress speech by journalists, human rights defenders, political opponents,
and other social critics is a frequent concern of this Committee.'

9. The State party in this case had a robust civil and criminal law framework in place to
prohibit speech addressed by article 20(2), both through criminal prohibitions and civil
remedies, and pursued a criminal prosecution against Mr. Wilders before an independent
court. The authors pursued the remedy they preferred — an action civile that depended on
the success of the criminal proceeding, with its heightened standard of proof and standard
for criminal incitement — and did not pursue the independent avenue for civil remedies
available to them. Criminal penalties are not mandated by article 20(2), and the authors had
no personal entitlement under article 2(3) or any other provision of the Covenant to secure a
successful criminal conviction. Under these circumstances, the authors have not
demonstrated that the State party violated its obligation to “prohibit by law” the “advocacy
of national, racial or religious hatred that constitutes incitement to discrimination, hostility
or violence” under article 20(2) in conjunction with article 26. Nor have they demonstrated
that it failed to provide them with a remedy for such violation.

See Parliamentary Assembly of the Council of Europe (PACE), Recommendation 1805 (2007),
Blasphemy, religious insults and hate speech against persons on grounds of their religion, para. 15
(under Article 10 of the European Convention on Human Rights, “national law should only penalise
expressions about religious matters which intentionally and severely disturb public order and call for
public violence.”) (emphasis added); American Convention on Human Rights, art. 13(5) (“any
advocacy of national, racial, or religious hatred that constitute incitement to lawless violence or to any
other similar illegal action against any person or group of persons on any grounds including those of
race, color, religion, language, or national origin shall be considered as offenses punishable by law”)
(emphasis added). The CERD Committee has recognized that “the criminalization of forms of racist
expression should be reserved for serious cases” under CERD Article 4, that “incitement
characteristically seeks to influence others to engage in certain conduct, including the commission of
crime....” and that States parties should take into account, inter alia, “the intention of the speaker, and
the imminent risk or likelihood that the conduct intended by the speaker will result from the speech in
question”. CERD Committee, General Recommendation No. 35, Combating racist speech (2013),
paras. 12, 16.

Joint Declaration by UN Special Rapporteur on Freedom of Opinion and Expression, the OSCE
Representative on Freedom of the Media the OAS Special Rapporteur on Freedom of Expression
(2006), and the ACHPR Special Rapporteur on Freedom of Expression,
https://www.article19.org/data/files/pdfs/standards/four-mandates-dec-2006.pdf.

E.g., Concluding Observations on the second periodic report of Kazakhstan (2016), para. 49;
Concluding Observations on the third periodic report of Kuwait (2016), para. 40; Concluding
Observations on the sixth periodic report of Ecuador (2016), para. 27; Concluding Observations on
the fourth periodic report of Rwanda (2016), paras. 39-40; Concluding Observations on the second
periodic report of Cambodia (2015), paras. 21-22; Concluding Observations on the seventh periodic
report of the Russian Federation (2015), paras. 10, 18-20.
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Annex V

Individual opinion of Committee members Anja Seibert-
Fohr, Yuji lwasawa and Konstantine Vardzelashvili

1. While we agree with the majority of the Committee that we cannot find a violation
of the author’s rights under the Covenant in the present case, we are unable to agree, with
respect to the admissibility of the communication. We would have found the
communication inadmissible in the first place for the following reasons.

2. The authors of the Communication claim to be victims of a violation of their
Covenant rights, inter alia because the authorities did not convict Mr. Wilders for hate
speech. This claim is inadmissible rationae materiae. According to the long-established
jurisprudence of the Committee, the Covenant does not provide a right for individuals to
require that the State criminally prosecute and punish a third party.? Neither does article 20
of the Covenant provide such a right nor can it be claimed under articles 14, 17, 26, 27 or
2 (3). This claim of the authors is therefore incompatible with the provisions of the
Covenant and inadmissible under article 3 of the Optional Protocol.

3. The authors effectively claim also that the State party has insufficiently protected
them from threats to their physical integrity, from discrimination or advocacy of hatred that
constitutes incitement to discrimination, hostility or violence. However, we consider that
they have not sufficiently substantiated that the State party did not provide them with
adequate protection in the present case. According to Dutch legislation, the authors could
have brought a civil action against Mr. Wilders pursuant to article 6:162 of the Civil Code.
They have declined to take this path; instead, they decided to resort exclusively to criminal
proceedings by joining criminal proceedings against Mr. Wilders as an aggrieved party and
claiming compensation. According to the State party’s uncontested submission, a
successful civil action before a civil court pursuant to article 6:162 of the Civil Code would
have enabled the authors to ask for a ban of future abusive statements or to request a
declaratory decision that Mr. Wilder’s statements were unlawful. This avenue is still
available. There is no reason to assume that these proceedings would not offer them the
protection required under the Covenant.” Article 20 of the Covenant which requires States
parties to prohibit by law any advocacy of national, racial or religious hatred that
constitutes incitement to discrimination, hostility or violence, does not strictly require the
imposition of criminal penalties. Without having tried to seek protection in civil
proceedings which were available to them, the authors cannot claim their inadequacy just
on the basis that they are civil in nature. Thus, in the circumstances of the case, the authors
have failed to demonstrate that the State party gave insufficient protection to the authors
and that their right to protection under the Covenant was effectively impaired. For these
reasons, this part of the author’s communication has been insufficiently substantiated for
the purposes of admissibility and is inadmissible under article 2 of the Optional Protocol.

GE.17-03929
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Communication No. 563/1993, Bautista de Arellana v. Colombia, Views adopted on 27
October 1995, paragraph 8.6; Communication No. 1885/2009, Horvath v. Australia, Views
adopted on 27 March 2014, para. 8.2.

In order to determine the protection owed to the authors under the Covenant, it would be
necessary to examine furthermore the victim status of the authors. But this issue can be left
open here because the authors have declined to resort to the remedies available to them
under domestic law in the first place.
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Opinion parcialmente disidente de Victor Manuel Rodriguez
Rescia

1. La presente opinion coincide con la decision de admisibilidad del Comité de
Derechos Humanos, pero difiere de la decision de fondo, como se desarrollard mas
adelante. En relacion con la admisibilidad, es digno de destacar el avance realizado por el
Comité para admitir el estudio del caso en el marco de una supuesta violacion relacionada
con el articulo 20.2 (la prohibicion por ley de la apologia del odio nacional, racial o
religioso que constituya incitacion a la discriminacion, la hostilidad o la violencia), en
conjunciéon con otros articulos del Pacto (Articulos 14. 1; 2.3 y 26), y que el Comité
considerara que el articulo 20.2 es un derecho justiciable que ofrece proteccion a personas
individualmente y como miembros de grupos contra ese tipo de discriminacion. De igual
importancia resulta la declaracion del Comité de que “el articulo 20.2, no se limita a
imponer una obligacion formal a los Estados partes para que aprueben leyes que prohiban
la discriminacién, pues una ley de ese tipo no tendria efecto alguno sin procedimientos de
denuncia y sanciones apropiadas”. También es destacable que el Comité haya considerado
que la via mas adecuada para la determinacion del cumplimiento de las obligaciones que
incumben al Estado parte en virtud del 20.2 del Pacto sea la via penal en el caso concreto
(articulo 137.d. del Cddigo Penal), que fue por la que optaron los autores.

2. En relacién con el fondo del caso, los autores basaron su reclamacion en una
supuesta falta de una accion penal eficaz y el papel limitado que les correspondid, como
partes lesionadas, en los procedimientos penales, “puesto que no pudieron, por ejemplo,
presentar testigos; participar o plantear argumentos durante el examen de los hechos y del
fondo de la causa para determinar si las declaraciones del Sr. Wilders suponian una
incitacion al odio, la discriminacion o la violencia; ni recurrir la sentencia del tribunal”. Al
respecto considero importante desentrafiar los alcances que en mi interpretacion
corresponden al articulo 20.2 del Pacto, y esto me ayudara a definir si existe o no una
violacion a alguno de los derechos contemplados en el articulo 14 del mismo.

3. El articulo 20.2 del Pacto no puede ser interpretado como una norma aislada. Si bien
impone una obligacion dirigida al Estado para que prohiba por ley la apologia del odio
nacional, racial o religioso que constituya incitacion a la discriminacion, la hostilidad o la
violencia, tal obligacién no es mas que una manifestacion especifica de la obligacion de
garantizar los derechos de las personas que se encuentra contemplado en el articulo 2.1 del
Pacto. Tampoco se puede olvidar que la finalidad esencial de la garantia de los derechos,
como lo contempla el articulo 2.2. del Pacto, es la efectividad de los mismos.
Consecuentemente con ello, el articulo 20.2 no contempla un derecho a la no existencia del
discurso discriminatorio, hostil o violento, pero si contempla un derecho a que no se incite
la discriminacion, hostilidad o violencia y ese derecho debe ser efectivo, y para ello,
garantizado con medidas legislativas “o de otro caracter”.

4, Cuando el Pacto dispone medidas de otro caracter como una generalizacion de las
medidas de garantia que se pueden adoptar, estd buscando que se prevenga el discurso que
haga aquella incitacion. Entonces, lo que las autoridades judiciales debian analizar era si el
discurso del sefior Wilders incita discriminacion, hostilidad o violencia. Deseo hacer
hincapié¢ en el hecho que no se trata de comprobar la efectiva produccion de actos
discriminatorios, hostiles o violentos, pues la prohibicién del Pacto es que simplemente los
incite.

5. La incitacion es contextual. Si bien la libertad de expresion es piedra angular de la
sociedad democratica, y se debe garantizar el mas amplio flujo de informacién y opiniones,
no se debe perder de vista que ese flujo esta pensado para sostener una sociedad
democratica, por tanto, diversa, con mayorias y minorias. Es claro que en el &mbito politico
la libertad de expresion es amplia, precisamente para poder transmitir ideas y generar
conviccion y seguidores. Pero esa libertad de expresion tiene un limite establecido por el
Pacto. Cuando se ejerce un liderazgo politico la libertad de expresion no es absoluta.
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6. En ese punto es que toma mayor sentido el articulo 14 del Pacto. El articulo 24 del
Pacto empuja a la construcciéon de la igualdad procesal entre victimas y victimarios, al
menos en lo que sea razonablemente equiparable. Las fallas procesales acreditadas en el
presente caso no permitieron a las autoridades nacionales de naturaleza judicial contar con
el material informativo y argumentativo de las partes para decidir si el discurso incitaba o
no. Radica ahi, entonces, que el tratamiento procesal que recibieron las victimas del
presente caso, limit6 la capacidad de pleno andlisis. Por eso, mi conclusion, es que el
Estado si ha incumplido los articulos 14.1 en relaciéon con el 20.2, y deberia implementar
reformas normativas para evitar que situaciones similares vuelvan a repetirse. Ello por
cuanto el proceso civil ordinario no es el medio mas idéneo para cumplir con la obligacion
de prohibir un acto tan calificado como la apologia del odio, especialmente en el contexto
de nuestros tiempos. Si asi fuera, la prohibicién seria una formalidad muy facil de evadir
con el pago de indemnizaciones civiles que no representan un obstaculo suficientemente
prohibitivo para evitar su repeticion. El impacto de una incitacion al odio puede tener
efectos inconmensurables en perjuicio de grupos de personas en condicion de una
vulnerabilidad particular, especialmente cuando se hace desde el podio de un personaje
publico que debiera extremar ciertos cuidados en el uso de su discurso para evitar
repercusiones colectivas replicables con impunidad. La indemnizaciéon civil como
contrapeso no es un medio que sea suficientemente prohibitivo en los términos del
articulo 20.2 del Pacto.
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Opinion partiellement concordante, partiellement dissidente
de Olivier de Frouville

1. Cette affaire présentait, au-dela du cas particulier de M. Wilders, des enjeux
juridiques et sociétaux d’une importance fondamentale. Or le Comité n’a qu’en partie
relevé le défi et semble étre resté au milieu du gué. J’appuie généralement les conclusions
du Comité sur la recevabilité. Je me rallie également & un certain nombre des motifs
¢élaborés par le Comité sur le fond, mais je suis en désaccord avec la conclusion de non-
violation a laquelle il parvient au paragraphe 10.7., a savoir que I’Etat partie aurait pris « les
mesures nécessaires et proportionnées visant a “interdire” les déclarations formulées en
violation du paragraphe 2 de I’article 20 et a garantir le droit des auteurs & un recours utile
en vue de les protéger contre les conséquences de telles déclarations ». J’aimerais dans cette
opinion expliciter ces points d’accord et de désaccord.

Sur la recevabilité

2. Premierement, j’appuie les motifs relatifs a [’invocabilité du paragraphe 2 de
l'article 20. Sur ce point, le Comité reprend a son compte 1’opinion dissidente de
M. Abdelfattah Amor dans ’affaire Vassilari c. Gréce. Dans cette affaire, le Comité avait
refusé sans beaucoup d’explications de se prononcer sur 1’applicabilité du paragraphe 2 de
I’article 20 aux cas individuels. Cette « esquive » avait laissé M. Amor « perplexe ». Il était
en effet incompréhensible sur le plan juridique que cet article se retrouve ainsi neutralisé
quant a ses effets. Reprenant les termes mémes de M. Amor, le Comité observe que
« I’invocation du paragraphe 2 de I’article 20 par des particuliers 1ésés s’inscrit donc dans la
logique de protection qui sous-tend 1’ensemble du Pacte. » (§ 9.7). Il reconnait ainsi sa
justiciabilité, y compris pris isolément. Aussi est-il étrange que le Comité estime nécessaire
de déclarer la recevabilité des griefs des auteurs au titre du paragraphe 3 de I’article 2
« conjointement avec les articles 20 (par. 2) et 26. » Le paragraphe 2 de Iarticle 20 fonde a
lui seul un droit d’étre protégé contre « tout appel a la haine nationale, raciale ou religicuse
qui constitue une incitation a la discrimination, a 1’hostilité ou a la violence ». Comme le
précise par ailleurs le Comité, cette disposition « n’impose pas seulement aux Etats parties
une obligation formelle d’adopter une Iégislation interdisant les comportements
discriminatoires. Une telle loi serait sans effet si elle n’était pas assortie de procédures de
plaintes et de sanctions appropriées » (§ 9.7.) Elle constitue par conséquent une lex
specialis tant a 1’égard de Darticle 26, qui fonde un droit d’étre protégé contre toute forme
de discrimination®, qu’a 1’égard du paragraphe 3 de I’article 2 qui fonde le droit a un
« recours utile » en cas de violation des droits reconnus dans le Pacte®.

3. Deuxiemement, je suis également en accord avec les conclusions du Comité relatifs
a la reconnaissance de la qualité de victime des auteurs de la communication. Je suis en
particulier en accord avec les motifs énoncés au paragraphe 9.6. a savoir « que les auteurs,
en tant que membres du groupe expressément visé par les déclarations de M. Wilders, sont
des personnes que le paragraphe 2 de I’article 20 a pour objectif de protéger, et que les
déclarations de M. Wilders ont eu des conséquences spécifiques pour elles, notamment en

)

Observation générale n® 18 du Comité : Non discrimination, 1989, § 1. L’article 7 de la Déclaration
universelle des droits de I’Homme traduit bien le lien qui existe, dans le Pacte, entre ’article 20 et
I’article 26 : « Tous ont droit a une protection égale contre toute discrimination qui violerait la
présente Déclaration et contre toute provocation a une telle discrimination. »

Observation générale n® 31: La nature de I’obligation juridique générale imposée aux Etats parties
au Pacte, 2004, § 15.

o
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suscitant dans la société des attitudes discriminatoires a 1’égard de ce groupe et a 1’égard
des auteurs en tant que membres du groupe »°.

4. A partir de ces deux points, on peut conclure que sont généralement recevables au
titre du Protocole facultatif les griefs a) fondés sur le paragraphe 2 de larticle 20 ;
b) présentés par des personnes qui pourront suffisamment étayer leur allégation selon
laquelle des déclarations a caractére discriminatoire ou incitant a la haine ont eu des
« conséquences spécifiques » pour elles, notamment en tant que membres du groupe visé
par de telles déclarations.

Sur le fond

5. Cette affaire présente une configuration inhabituelle. Le Comité, comme d’ailleurs
les cours régionales de droits de ’Homme, ont généralement a traiter d’affaires dans
lesquelles 1’auteur d’un discours de haine se plaint d’une restriction a sa liberté
d’expression, notamment sous la forme d’une sanction pénale. Ici, des auteurs se plaignent,
a ’inverse, de ce que les recours existant dans le droit national contre les discours de haine
ne sont pas effectifs et en tout cas que la décision du tribunal qui a appliqué en 1’espece la
loi nationale viole les obligations de I’Etat partie découlant du Pacte, et en particulier celles
qui découlent du paragraphe 2 de I’article 20 du Pacte®. Autrement dit, est ici en cause non
la restriction a I’exercice d’un droit, mais plutot le manquement a une obligation positive de
protection. De ce point de vue, la jurisprudence du Comité des Nations Unies pour
I’élimination de la discrimination raciale au regard de ’article 4 de la Convention de 1965
est particuliérement pertinente et il est dommage que le Comité ne s’en soit pas davantage
inspiré®.

6. Tout d’abord, je dois dire que j’appuie un certain nombre des motifs développés par
le Comité dans son raisonnement au fond. Le Comité rappelle avec justesse quelques points
importants contenus dans son Observation générale n° 34", relatifs non seulement a la place
cardinale de la liberté d’expression dans une société démocratique et a I’articulation entre
I’article 20 et I’article 19 (par. 10.4.) 1l réaffirme avec force que la liberté d’expression
s’applique aussi a des propos qui peuvent étre considérés comme profondément offensants,
y compris a 1’égard des convictions religieuses ou politiques (id.) Le Comité aurait pu
ajouter que si les bornes a la libert¢ d’expression doivent étre encore plus largement
entendues dans le débat public et politique, le fait qu’un propos soit tenu dans le contexte
d’un tel débat ne lui confére pas une immunité totale et ne dispense en tout cas pas I’Etat
partie de son obligation d’ouvrir une enquéte pour déterminer si ces propos représentent un
acte de discrimination raciale ou, en 1’espéce, un propos tombant sous le coup du
paragraphe 2 de I’article 20°.

V. aussi, mais avec une conclusion d’irrecevabilité, 1’affaire Andersen c¢. Danemark, comm.

n° 1868/2009, 26 juillet 2010.

V. par. 7.2 et 7.3. des constatations : « 7.2. (...) les auteurs contestent revendiquer un droit a la
condamnation de M. Wilders. Ils dénoncent 1’absence de poursuite effective. (...) 7.3. Les auteurs
admettent que 1’Etat partie a correctement transposé le paragraphe 2 de ’article 20 dans sa législation.
Le probléme réside dans I’application de la loi en ’espéce. »

V. notamment la Recommandation générale n® 35 du CERD, Lutte contre les discours de haine
raciale, 2013 et la Recommandation générale n® 30, concernant la discrimination contre les non-
ressortissants, 2005, en particulier les §§ 11 et 12 ; de méme les affaires ; Quereschi c. Danemark,
comm. n° 33/2003, 11 décembre 2003 ; Gelle c. Danemark, comm. n° 34/2004, 6 mars 2006 ;

Ahmed Farah Jama c. Danemark, comm. n° 41/2008, 21 aoat 2009 ; Saada Mohammad Adan

¢. Danemark, comm. n°® 43/2008, 13 aott 2010.

Observation générale n® 34, Art. 19 : Liberté d’opinion et liberté d’expression, 2011.

9 V. CERD, Gelle c. Danemark, op. cit., § 7.5 ; Saada Mohammad Adan c. Danemark, op. cit., § 7.6.
V. aussi CERD, Observation générale n° 30, § 12. Sur le plan régional, v. aussi I’arrét de la Cour
européenne des droits de I’Homme dans 1affaire Feret c. Belgique (req. n® 15615/07, arrét du

16 juillet 2009), § 77. V. aussi le Rapport de ’ECRI sur les Pays-Bas (quatriéme cycle de
monitoring), publi¢ le 15 octobre 2013, § 22 : « L’ECRI recommande aux autorités de veiller a ce que
la 1égislation en vigueur contre le racisme et la discriminatioin raciale ainsi que la jurisprudence de la
Cour européenne des droits de I’Homme soient appliquées dans tous les cas, dans la sphére publique
et privée, méme lorsque les affirmations émanent de personnalités politiques. » ; les Principes de
Camden sur la liberté d’expression et 1’égalité, et notamment le Principe 10 : “Politicians and other

—
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7. Enfin, comme je I’ai dit plus haut, j’estime que le Comité a bien interprété le
paragraphe 2 de I’article 20, en considérant que cette disposition n’exigeait pas seulement
des Etats parties qu’ils adoptent une loi, mais aussi qu’ils mettent en place des procédures
de plaintes et de sanctions appropriées, sans quoi une telle loi serait « sans effet »
(par. 9.7.). La encore, le Comité des droits de I"'Homme aurait pu s’appuyer utilement sur la
jurisprudence du CERD".

8. Pour autant, je ne peux rejoindre le Comité lorsqu’il parvient a la conclusion « que
I’Etat partie a pris les mesures nécessaires et proportionnées visant a « interdire » les
déclarations formulées en violation du paragraphe 2 de I’article 20 et a garantir le droit des
auteurs a un recours utile en vue de les protéger contre les conséquences de telles
déclarations. » (par. 10.7.) Pour parvenir a cette conclusion, le Comité se borne a un exercer
un contrble purement formel, en relevant 1’existence d’une incrimination, de voies de
recours et le fait qu’en I’espéce de tels recours ont été actionnés par les auteurs et que « le
tribunal d’instance a rendu un jugement circonstanci¢ appréciant les déclarations de
M. Wilders a la lumiére du droit applicable. » (id.) Or un tel contrdle, que I’on pourrait
qualifier de « restreint » ne répond pas a la question centrale de savoir si le jugement rendu
par le tribunal national a violé les droits que les auteurs tiennent du paragraphe 2 de I’article
20.

9. Dans les affaires «classiques» de liberté d’expression, ou sont en cause les
restrictions apportées par I’Etat a ’exercice de cette liberté, le Comité ne se borne jamais a
relever ’existence d’un cadre juridique interdisant les atteintes a la liberté d’expression et
I’existence de recours utile, voire 1’exercice par les auteurs de ces recours. Quand bien
méme les juridictions nationales auraient donné raison aux autorités qui ont en premier lieu
adopté la mesure restrictive, le Comité ne s’interdit pas de livrer sa propre appréciation de
la restriction au regard de la forme d’expression litigieuse ; et en fonction du résultat de
cette appréciation, il est amené soit a valider I’interprétation des juridictions nationales et
donc la restriction’, soit a constater une violation de ’article 19 si cette restriction ne lui

leadership figures in society should avoid making statements that might promote discrimination or
undermine equality, and should take advantage of their positions to promote intercultural
understanding, including by contesting, where appropriate, discriminatory statements or behaviour.”;
dans le méme sens, v. le Rabat plan of action on the prohibition of advocacy of national, racial or
religious hatred that constitutes incitement to discrimination hostility or violence, § 36, doc. en
annexe du rapport du Haut Commissaire des Nations Unies aux droits de I"’Homme sur les ateliers
d’experts sur I’interdiction de I’incitation a la haine nationale, raciale ou religieuse,
A/HRC/22/17/Add 4.

Notamment Gelle c. Danemark, op. cit., par. 7.3. : « Le Comité observe qu’il ne suffit pas, aux fins de
I’article 4 de la Convention, de déclarer simplement dans un texte de loi les actes de discrimination
raciale punissables. La législation pénale et les autres dispositions 1égales interdisant la discrimination
raciale doivent aussi étre effectivement mises en ceuvre par les tribunaux nationaux compétents et les
autres institutions de 1’Etat. »

V. par ex. I’affaire Robert Faurisson c. France, comm. n° 500/1993, 8 novembre 1996, § 9.5.

Le Comité examine dans ce paragraphe la question de savoir si la loi du 13 juillet 1990 (« la loi
Gayssot ») qui a servi de fondement a la condamnation de 1’auteur est compatible avec les
dispositions du Pacte. Il cite les déclarations litigieuses de 1’auteur et en déduit que la condamnation
de I’auteur « n’a pas porté atteinte a son droit d’avoir une opinion et de I’exprimer, en général :

le tribunal a condamné M. Faurisson pour avoir attenté aux droits et a la réputation d’autrui. » Et il en
déduit que la « loi Gayssot », « telle qu’elle a été lue, interprétée et appliquée dans le cas de I’auteur
par les tribunaux frangais, est compatible avec les dispositions du Pacte. » (nous soulignons.) Dans
I’affaire J.R.T. et le W.G. Party c. Canada, comm. n® 104/1981, 5 avril 1983, le Comité se place sur le
plan de la recevabilité, en jugeant « incompatible » avec les dispositions du Pacte les griefs de
’auteur, car « les opinions que M.T. cherche a diffuser par téléphone constituent nettement une
incitation a la haine raciale ou religieuse, que le Canada est tenu d’interdire en vertu du paragraphe 2
de I’article 20 du Pacte. » (par. 8.b) La jurisprudence de la Cour européenne offre évidemment de
nombreux autres exemples, dans lesquels la Cour examine soigneusement la qualification des propos
litigieux opérée par le juge national avant de conclure a I’absence de violation de I’article 10 de la
Convention. V. par ex. parmi beaucoup d’autres la décision rendue dans I’affaire M’Bala M’Bala

c. France, req. n° 25239/13, 20 octobre 2015, dans laquelle la Cour examine minutieusement les
motifs des juridictions internes et juge que leurs constats sont fondés « sur une appréciation des faits
qu’elle peut partager » (§ 35) ; ou encore dans 1’affaire Feret c. Belgique (op. cit.), particulierement
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parait finalement ni nécessaire ni proportionnée au regard du but légitime visé!. Or dans la
présente affaire, le Comité refuse d’exercer un contrdle de degré équivalent : il se borne a
constater ’existence d’un recours et s’en remet totalement a I’appréciation du juge national.

10.  Rien ne vient pourtant justifier ce self-restraint. Certes, selon une jurisprudence
constante du Comité, « il appartient généralement aux juridictions des Etats parties au Pacte
d’examiner les faits et les éléments de preuve ou 1’application de la législation nationale
dans un cas d’espéce, sauf s’il peut étre établi que 1’appréciation des éléments de preuve ou
I’application de la 1égislation ont été de toute évidence arbitraires, manifestement entachées
d’erreur ou ont représenté un déni de justice, ou que le tribunal a par ailleurs viol¢ son
obligation d’indépendance ou d’impartialité*. » Mais un tel principe vaut dans les affaires
ou les faits sont controversés ou font a tout le moins 1’objet d’interprétations divergentes.
Or ce n’est nullement le cas ici. M. Geert Wilders ne conteste pas avoir prononcé les
paroles qui sont dénoncées par les auteurs comme tombant sous le coup du paragraphe 2 de
’article 20, bien au contraire. On ne peut pas non plus invoquer une quelconque « marge
d’appréciation » laissée a 1’Etat partie en la matiére : le Comité a explicitement rejeté cette
doctrine s’agissant notamment de la liberté d’expression’. Il incombait par conséquent au
Comité de déterminer si la qualification opérée par les auteurs était exacte et, dans
I’affirmative, de rechercher si I’Etat partie avait manqué a son obligation positive
d’« interdire » par la loi « tout appel a la haine nationale, raciale ou religieuse qui constitue
une incitation a la discrimination, a I’hostilité ou a la violence ».

11.  En ne procédant pas de la sorte, le Comité introduit une distinction douteuse entre
obligations négatives et positives de I’Etat partie en vertu du Pacte : seules les premiéres se
verraient appliquer un contrdle « entier » de nécessité et de proportionnalité, tandis que
pour les secondes, le Comité se bornerait a exercer un controle « restreint » limité a la
vérification de I’existence d’une loi et de recours disponibles, mais s’interdisant de
contréler au cas par cas la décision adoptée par les juges nationaux.

12.  Oren I’espéce, I’analyse des passages cités combinée a I’examen de la jurisprudence
du Comité, du CERD ou encore de la Cour européenne des droits de ’'Homme aurait di
conduire le Comité a la conclusion que ces propos relevaient effectivement du paragraphe 2
de l’article 20 et que le tribunal national avait fait sur ce point une évaluation erronée.
L’Etat partie avait indiqué que selon I’interprétation donnée par les juridictions nationales,
une critique ne constituait au sens du droit national une infraction pénale que si elle visait
« de maniére non équivoque les personnes elles-mémes et non simplement leurs opinions,
convictions et comportements. » Or les propos de I’auteur n’¢étaient pas dirigés uniquement
contre I’Islam en tant que religion, mais aussi contre les Musulmans en tant que personnes,
et plus généralement contre les « résidents non occidentaux ». Les auteurs ont raison de
soutenir que le tribunal de district qui a eu a connaitre de I’affaire a de ce point de vue
accentu¢, dans son appréciation des propos litigieux, la distinction entre la critique de la
religion et I’incitation a la haine contre des personnes en raison de leurs convictions ou de
leur appartenance a un groupe™. Par exemple, des déclarations du type: « Un jeune
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pertinente dans le cas d’espéce, puisqu’elle concernait les propos tenus par une personnalité
politique : 1a Cour « a examiné les textes litigieux divulgués par le requérant et considére que les
conclusions des juridictions internes concernant ces publications étaient pleinement justifiées. »

I V. par ex. I’affaire Patrick Coleman c. Australie, comm. n® 1157/2003, 17 juillet 2006 :

la condamnation par une Magistrates Court de I’auteur pour avoir prononcé un discours dans un lieu
public sans permission est confirmée par les juridictions supérieures, notamment la Cour d’appel qui
a estimé que ’arrété sur la base duquel ’auteur avait été condamné avait pour « objet légitime
d’éviter aux usagers de la petite galerie piétonne de subir des discours publics et qu’il était
raisonnablement approprié¢ et adapté a cette fin étant donné qu’il s’appliquait a “un périmétre tres
restreint, ce qui laissait suffisamment d’autres espaces ou tenir de tels discours. » (par. 2.3.) Cecin’a
pourtant pas empéché, a la suite d’un évaluation détaillée des propos de I’auteur et des circonstances
dans lesquelles ceux-ci avaient été tenus, de considérer que « la réaction de 1’Etat partie face au
comportement de 1’auteur a été disproportionné et a constitué une restriction a la liberté d’expression
de celui-ci qui est incompatible avec le paragraphe 3 de ’article 19 du Pacte. » (par. 7.3.)
Observation générale n° 32, Article 14 : Droit a I’égalité devant les tribunaux et les cours de justice
et a un proces équitable, § 26.

' Observation générale n° 34, Art. 19 : Liberté d’opinion et liberté d’expression, 2011, § 36.
™ Constatations, par. 3.1., b).

37



CCPR/C/117/D/2124/2011

38

Marocain sur cinq a un casier judiciaire. Leur comportement découle de leur religion et de
leur culture »", ou encore « Ces Marocains sont vraiment violents »° ne relévent nullement
d’une critique a 1’égard de I’Islam, mais visent les Marocains et les Musulmans installés
aux Pays-Bas dans leur ensemble. Ces déclarations proceédent par assimilations et
glissements, en établissant des équivalences entre Marocains et délinquants, ou
« islamique », Marocains et délinquants (« On ferme les frontiéres, on ne laisse plus entrer
d’islamiques aux Pays-Bas, on renvoie beaucoup de musulmans des Pays-Bas, on
dénaturalise les délinquants islamiques »)?, autant de réductions des personnes a des
stéréotypes qui les réifient et en font par conséquent des objets & mépriser, voire a éliminer
physiquement. On retrouve le méme type de dynamique dans les discours génocidaires qui
procédent a la réification par assimilation a une identité elle-méme décrite comme
dangereuse, hostile, ou encore a un animal per¢u comme invasif ou répugnant (« cafard »,
«vermine »...)7 Ces propos démontrent par conséquent une intention de la part de Geert
Wilders de promouvoir publiquement la haine & I’encontre des «résidents non
occidentaux »'. Par ailleurs il est incontesté que ces propos ont eu une influence directe sur
la conduite d’au moins une partie de la population aux Pays-Bas, conduisant a des
manifestations discrimination ou d’hostilit¢ ou méme de violence a 1’encontre des
personnes appartenant a ces groupes®. Ces deux éléments auraient di, selon moi, conduire
le Comité a conclure que les propos litigieux relevaient bien du paragraphe 2 de
Darticle 20",

-

Id., par. 2.7., a)-4).

Ibid., par. 2.7., a)-7).

Ibid., par. 2.7., ¢)-11).

La chambre de premiére instance du Tribunal pénal international pour le Rwanda saisie de 1’ Affaire
des Médias a bien saisi la nature de ce type de discours dans le passage suivant de son jugement :

« Un discours de haine constitue une forme discriminatoire d’agression qui anéantit la dignité des
membres du groupe visé. Il crée un statut inférieur, non seulement aux yeux des membres du groupe
proprement dit mais également des autres qui les regardent et les traitent comme moins qu’humains.
Envisagé en soi et en ses autres conséquences, le dénigrement de personnes en raison de leur identité
ethnique ou de leur appartenance a tel autre groupe peut causer un tort irréversible. » Le Procureur c.
Ferdinand Nahimana, Jean-Bosco Barayagwiza et Hassan Ngeze, affaire n° ICTR-99-52-T, jugement
et sentence, 3 décembre 2003, § 1072. Sur le discours de haine comme violation du droit a la dignité,
v. notamment Wibke K. Timmermann, Incitement in International Law, Routledge, 2015, pp. 39-53.
Ibid., par. 2.7., a).

V. notamment les observations finales du CERD sur les Pays-Bas (2015), § 11.

La jurisprudence de la Cour européenne et la pratique de la plupart des pays d’Europe établit que

« I’incitation a la haine ne requiert pas nécessairement 1’appel a tel ou tel acte de violence ou a un
autre acte délictueux. » (arrét Feret c. Belgique, op. cit., par. 73). La Cour poursuit : « Les atteintes
aux personnes commises en injuriant, en ridiculisant ou en diffamant certaines parties de la
population et des groupes spécifiques de celle-ci ou I’incitation a la discrimination, comme cela a été
le cas en I’espéce, suffisent pour que les autorités privilégient la lutte contre le discours raciste face a
une liberté d’expression irresponsable et portant atteinte a la dignité, voire a la sécurité de ces parties
ou de ces groupes de la population. Les discours politiques qui incitent a la haine fondée sur les
préjugés religieux, ethniques ou culturels représentent un danger pour la paix sociale et la stabilité
politique dans les Etats démocratiques. » Cette conception peut sans doute étre opposée a celle qui
prévaut aux Etats-Unis d’Amérique, telle qu’exprimée notamment par la Cour supréme dans I’affaire
Virginia v. Black, 123 S. Ct. 1536 (2003) qui exige que « I’appel » a la haine soit accompagné d’une
« incitation » a commettre des actes préjudiciables pour I’intégrité physique de la victime potentielle.
Comme I’observe justement le professeur Patrick Wachsmann : « La différence radicale sur ce point
entre les approches américaine et européenne tient sans doute au fait que les conséquences du
discours raciste ont été tragiquement déployées sur le sol européen ; elles culminent dans la Shoah,
I’extermination parachevant la stigmatisation, 1’exclusion, I’humiliation et les sévices divers.
L’argument qui tiendrait cette différence historique pour purement contingente, comme une donnée a
¢éliminer du débat nous parait inacceptable : on n’est jamais irrecevable, en maticre de libertés
publiques, a invoquer les données de I’expérience. » P. Wachsmann, « Faut-il incriminer les discours
de haine ? Le cas frangais. », Revue générale du droit, avril 2015, http://www.revuegenerale
dudroit.eu/blog/2015/04/21/faut-il-incriminer-les-discours-de-haine-le-cas-francais/.
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13.  Dans les affaires classiques de liberté d’expression, le Comité examine les propos
litigieux de I’auteur et le raisonnement de la Cour et en déduit si les restrictions apportées a
la liberté¢ d’expression de 1’auteur étaient nécessaires et légitimes au regard du but 1égitime
poursuivi (les droits d’autrui dans ce type d’affaire). Symétriquement, le Comité aurait da
ici s’interroger sur la question de savoir si ’acquittement de 1’auteur était en I’espece
justifiée, autrement dit sur le caractére approprié¢ et proportionné au regard de 1’objectif
légitime visé, de I’absence de réaction des juridictions nationales aux propos de 1’auteur.

14. A mon sens, le Comité aurait di arriver a la conclusion que 1’acquittement pur et
simple de 1’auteur, compte tenu de la nature de ses propos, ne pouvait étre considérée
comme approprié¢ au regard du but légitime visé, a savoir la protection du droit de toute
personne d’étre protégée contre 1’appel a la haine raciale constituant une incitation a la
discrimination, a I’hostilité ou a la violence.

15. Il en résulte que I’Etat partie a, du fait de ce manquement de la juridiction nationale
saisie a sanctionner un propos tombant clairement sous le coup de 1’article 20, violé cet
article. Subsidiairement, il était également loisible au Comité de constater une violation, sur
cette méme base, de I’article 26, lu seul et conjointement avec ’article 2 § 3.

16.  L’opinion qui précéde est fondée exclusivement sur des considérations juridiques,
portant sur D’appréciation des dispositions du Pacte, a la lumiére de 1’évolution de la
jurisprudence d’autres organes de protection des droits de ’homme. Qu’il me soit permis
toutefois d’ajouter un mot tenant au contexte dans lequel le Comité était appelé a rendre
cette décision. Depuis un peu moins d’une dizaine d’années, dans les pays européens et sur
d’autres continents, on a vu céder progressivement toutes les digues qui avaient été érigées
apreés la Seconde Guerre Mondiale pour préserver le débat public au sein des sociétés
démocratiques des discours de haine et d’intolérance qui avaient accompagné la
consolidation ou I’établissement des totalitarismes dans ’entre-deux guerre. Pas a pas,
interventions apres interventions, les démagogues et les populistes repoussent les bornes
qui visaient a préserver le respect mutuel et I’inter-compréhension et, pour tout dire, la
possibilité méme d’une communication a la fois libre et de nature a produire un accord
rationnel au sein des sociétés sur des questions d’intérét public. Aujourd’hui, nous voyons
ces mémes populistes s’appuyer sur la haine de ’autre et la politique du bouc-émissaire
pour accéder au pouvoir. En Europe et ailleurs, la haine des migrants, de 1’Islam et des
Musulmans constitue leur principal fond de commerce. Leur discours conforte celui des
groupes islamistes extrémistes qui pronent la violence et le djihad. En fait, les démagogues
européens sont les alliés objectifs des djihadistes qui sément la mort et la terreur a travers le
monde, mais fascinent et attirent aussi une jeunesse déracinée, sans repere, et victime de
discriminations multiples. Ces deux mouvances qui s’épaulent mutuellement poursuivent
en fait un méme projet qui est celui de la destruction des droits de ’'Homme universels
comme projet des Lumiéres et de la Modernité. Méme si ce contexte ne doit pas a lui seul
déterminer la solution a donner au cas d’espece, il me semble qu’il doit néanmoins étre pris
en compte par le Comité dans son interprétation de ’article 20, qui avait notamment pour
objet, dans ’esprit de ses rédacteurs, de prévenir autant que possible le retour des démons
du passé.
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