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1. Appeal allowed.

2. Set aside orders 1 and 2 of the orders madehbyFull Court of the
Federal Court of Australia on 3 July 2008, andigul thereof order that:

(@) order 2 of the orders made by the Federal Magiss Court of
Australia on 5 September 2007 be set aside; and

(b)  the appeal be otherwise dismissed.

3. Appellant to pay the first to sixth respondentsts of the appeal to this
Court.

On appeal from the Federal Court of Australia
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N J Williams SC with K A Stern for the appellanhgiructed by Clayton Utz
Lawyers)

B W Walker SC with B K Nolan for the first to sixtiespondents (instructed by
the first to sixth respondents)

Submitting appearance for the seventh respondent

Notice: This copy of the Court's Reasons for Juelgms subject to
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FRENCH CJ, GUMMOW, HAYNE, CRENNAN AND BELL JJ. Aecision
made by the appellant, the Minister for Immigratiand Citizenship ("the
Minister"), or his delegate, refusing to grant atpction visa to an applicant who
Is physically present in the migration zone is egxable by the Refugee Review
Tribunal ("the Tribunal®. The conduct of the review is governed by the
provisions of Div4 of Pt7 of théMigration Act 1958 (Cth) ("the Act").
Section 422B(1) provides that the provisions of DBlivare taken to be an
exhaustive statement of the requirements of theralajustice hearing rule ("the
hearing rule") in relation to the matters that tkewl with. The manner of giving
and receiving documents in connection with the eevis governed by the
provisions of Div 7A of Pt 7 of the Act. Sectior22B(2) provides that the
provisions of Div 7A, in so far as they relate ke tconduct of reviews under
Div 4, are to be taken to be an exhaustive statenfehe hearing rule in relation
to the matters that they deal with. An applicamtreview may appoint a person,
an "authorised recipient"”, to receive documentsannection with the review on
his or her behalf. In the event that an applicaotinates an authorised
recipient, the Tribunal is required to give reviglecuments to that person
instead of giving the documents to the applitant

In this case, the Tribunal failed to give a noficéting the applicants for
review to attend a hearing to the authorised renipin the manner that is
prescribed by Div7A. As will appear, this did notcasion any adverse
consequence to any of the applicants for reviewp \ahe the first to sixth
respondents to the appeal ("the respondents”).effattive response was made
to the notice and all the respondents, includiregahthorised recipient, attended
the hearing, which was not otherwise the subjeeingfprocedural flaw.

The Full Court of the Federal Court of Australdopre, Marshall and
Lander JJ) held that the Tribunal's failure to chmmuth the obligations imposed
on it under Div 7A was a jurisdictional error. TB®urt considered that in the
absence of exceptional circumstances it shouldwiththold relief in a case in
which the Tribunal had failed to comply with imptva statutory obligations
owed to an applicant for reviéw Since there were no such exceptional

1 Sections 411, 412 and 414 of tkégration Act 1958 (Cth). The relevant text of
the Act is reprint 9.

2 Section 441G.

3 SZIZO v Minister for Immigration and CitizensiB008) 172 FCR 152 at 168-169
[97] per Lander J (Moore and Marshall JJ concuiring
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circumstances in this case the Court made ordexshig the Tribunal's decision
and remitting the respondents' application for eewvito the Tribunal to be
determined according to law.

The Minister appeals by special leave to this €Céam the decision of
the Full Court. For the reasons that follow theesad should be allowed and the
orders made in the Full Court should be set aside.

The facts

The respondents are a family, who come from Lebancdlhe first
respondent is the husband, the second respondaistusfe and the third to sixth
respondents are their children. The family arrivedAustralia on 21 March
2001. On 14 November 2005 they applied for pratectvisas. The first
respondent made substantive claims to being a peéosavhom Australia owes
protection obligations under the Refugees Convehtas amended by the
Refugees Protocdl(together "the Conventior?!) The remaining respondents
applied for protection visas as the first respotidespouse and dependants
respectively.

On 13 January 2006 a delegate of the Ministersegfuthe respondents'
applications on the ground that none satisfied dhierion for the issue of a
protection visa.

The respondents filed an application for reviewhaf delegate's decision.
Their application was submitted on a pro formaaesshy the Tribunal. Multiple
applicants for review are permitted to submit aggilons on the same form. The
form which the respondents signed contained tHevimhg printed advice:

"Each person is an applicant in his or her owntrignless an included
applicant advises the Tribunal otherwise, the Tnd@uwill communicate

4  The Convention relating to the Status of Refugkm®e at Geneva on 28 July 1951.

5 The Protocol relating to the Status of Refugemsedat New York on 31 January
1967.

6 Section 36(2)(a).

7  The second to sixth respondents' applicationmade pursuant to s 36(2)(b) of the
Act.
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with Applicant 1 or his or her authorised recipienfpplicant 1 must
inform each applicant of the contents of any comication from the
Tribunal and reply to the Tribunal for them."

The first respondent was named as Applicant l1he dpplication. He
nominated his eldest daughter, the third respond®@alZQ, as his authorised
recipient. SZIZQ's address was given as the addriethe premises at which all
of the respondents were residing ("the family reswk"). Telephone numbers
for a landline and a mobile service were suppliedaameans of contacting
SZI1ZQ. The first respondent signed a declaratiodentaking to inform each of
the respondents of the contents of any communitdtam the Tribunal and to
reply to the Tribunal on their behalf. The remagqiive respondents, including
SZ1ZQ, signed the application acknowledging thathelaad read and understood
the information supplied in it and authorising thd&bunal to communicate with
the first respondent or his authorised recipienbusbthe application. The
application was dated 6 February 2006. It wasivedeby the Tribunal on
9 February 2006.

The Tribunal sent a notice by prepaid post addcest the first
respondent inviting him and the other respondemtstitend a hearing, to be held
on 23 March 2006 (“the notice of hearing"). Thstfrespondent was instructed
to inform each of the other respondents of its eots, including that any
response would be regarded by the Tribunal as r& j@isponse, unless the
Tribunal was advised otherwise. A brochure exmpgrwhat would happen on
the day of the hearing, and a "response to heanwigation" ("the response
form"), were enclosed with the notice.

Neither the first respondent nor the second redgainspeak or are literate
in English. SZIZQ speaks and is literate in thal#c, French and English
languages. The response form was completed indbnglt was signed by the
first respondent and dated 6 March 2006. It wazessed to be "[s]igned on
behalf of, and with the consent of, all family mesmd included in the
application.” The section of the response formtammng a space for the
provision of the name and contact details of thth@used recipient was left
blank. The address of the family residence wasmgias the first respondent's
home and mailing address. The same landline armlentelephone numbers as
had earlier been given as contact telephone nuniberiSZIZQ were given as
contact numbers for the first respondent. Theawesp form recorded that the
first respondent needed the services of an intenpie the Arabic language at
the hearing. Two persons were nominated as witisessose evidence the
respondents wished to place before the Tribunal.
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Each of the respondents attended the hearing &a26h 2006. The two
witnesses who had been nominated in the responseditended the hearing and
gave evidence. A third witness also gave evidemcgipport of the respondents’
application. The first and second respondents gaidgence at the hearing with
the assistance of the interpreter. SZIZQ gaveesmd without the assistance of
an interpreter. In the course of the hearing tis¢ fespondent was shown his
visa application and he said that his daughter ¢@dpleted the form on his
behalf on his instructions.

At the conclusion of the hearing the Tribunal meminformed the
respondents:

"[1]f everybody is happy with this unless theres@mmething else you want
to put to me ... is we will adjourn now close theiteg ... ten days if you
want to put anything else in that you think it'ewant to your case".

The Tribunal wrote to the first respondent bydedlated 27 March 2006
confirming the advice given at the hearing thatTheunal had allowed 10 days
in which to make further written submissions irateln to the review. The first
respondent was asked to inform the other resposdainthe contents of the
letter. Written submissions signed by the firgcand and third respondents
were submitted to the Tribunal along with suppgrtoiocuments. They were
received by the Tribunal on 7 April 2006.

On 6 June 2006 the Tribunal handed down its damgisaffirming the
decision under review.

The respondents sought judicial review of the Umdd's determination
before the Federal Magistrates Court. The apphicatvas dismissed on
5 September 20687 The respondents appealed from that decisiore &fipeal
came before a single judge exercising the appejflaiediction of the Federal
Courf. Counsel appearing for the Minister drew to tlei€s attention that the
notice of hearing had been given to the first resiemt and not to his authorised
recipient. This issue had not been raised befugeFederal Magistrates Court.
The appeal was referred to the Full C8urtThe respondents were referred by

8 SZIZO v Minister for Immigratiof007] FMCA 1339.
9 Section 25(1AA)(a) of theederal Court of Australia Act976 (Cth).

10 Section 25(1AA)(b) of th€ederal Court of Australia Act976 (Cth).
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the Registrar of the Federal Court to a legal jtraner on the Pro Bono Panel
for legal assistance in relation to their appedh amended notice of appeal was
filed, which abandoned the grounds originally mliepon and substituted a
single ground contending that the decision of thbuhal had been attended by
jurisdictional error.

The statutory scheme

If a valid application is made to review a deaisio refuse to grant a
protection visa the Tribunal must review the dexi8i The Tribunal may, for
the purposes of the review, exercise all the poveerd discretions that are
conferred by the Act on the person who made théside?. Its powers include
that it may set aside the decision and substitutevadecision, which is taken to
be that of the Ministéf. In carrying out its functions under the Act, fhgbunal
is to pursue the objective of providing a mechanafnneview that is fair, just,
economical, informal and quit¢k It is not bound by technicalities, legal forms
or rules of evidence and is required to act acogrtth substantial justice and the
merits of the casg

Because the Tribunal was not minded to decide rthaew in the
respondents' favour on the basis of the materfalréat, it was required to invite
the respondents to appear at a hearing to giveeew& and present any
arguments relating to the issues arising in refatiothe decision under revietw
The obligation to give notice of the hearing wagpased by s 425A, which
relevantly provides:

"(1) If the applicant is invited to appear beforeetTribunal, the
Tribunal must give the applicant notice of the asywhich, and
the time and place at which, the applicant is saleetito appear.

11 Section 414(1).
12 Section 415(1).
13 Section 415(2)(d) and (3)(b).
14 Section 420(1).
15 Section 420(2).

16 Section 425.
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(2)  The notice must be given to the applicant:

(@) ... by one of the methods specified in sectiohA4..
(3) The period of notice given must be at leasttescribed period ...
(4) The notice must contain a statement of thecetiesection 426A."

The prescribed period of notice in the case ohpplicant who is not a
detainee is 14 days after the day on which theceasi received. Section 441C
sets out when a person is taken to have receiveEt@ament that is given by one
of the methods in s 441A.

Section 426A permits the Tribunal, in a case inciwhan applicant for
review has failed to appear at a scheduled heatinggake a decision on the
review without taking any further action to allow enable the applicant to
appear before it.

The first respondent gave the Tribunal writtenigef SZIZQ's name
and address as his authorised recipient. Thisgeathe provisions of s 441G,
which, relevantly, provides:

(1) If:

(@) A person (theapplicant) applies for review of an RRT-
reviewable decision; and

(b)  the applicant gives the Tribunal written netiof the name
and address of another person (thehorised recipient)
authorised by the applicant to do things on bebélthe
applicant that consist of, or include, receivingaments in
connection with the review;

the Tribunal must give the authorised recipienstead of the
applicant, any document that it would otherwiseehgiven to the
applicant.

Note: If the Tribunal gives a person a document d&ymethod specified in
section 441A, the person is taken to have receiieddocument at the time
specified in section 441C in respect of that method

17 Regulation 4.35D(b) of the Migration Regulatidi®94 (Cth).
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(2) If the Tribunal gives a document to the autbexdi recipient, the
Tribunal is taken to have given the document to dpglicant.
However, this does not prevent the Tribunal giving applicant a
copy of the document.

(4)  The Tribunal may communicate with the applicaptmeans other
than giving a document to the applicant, provided Tribunal
gives the authorised recipient notice of the comigation.

The provisions of s 425A(2)(a) applied to the esviof the respondents'’
application and the Tribunal was required to give motice of hearing by one of
the methods prescribed in s441A. One such methddy a member, the
Registrar or an officer of the Tribunal dating thetice and dispatching it by
prepaid post to the last address for service, erlaist residential or business
address, provided to the Tribunal by the recipiantconnection with the
review’®. The provision does not, in terms, state thatr#ieépient's name is to be
included on the envelope. However, the Ministermbt contend that the notice,
which was sent by prepaid post to the family rastge at which SZI1ZQ, the
authorised recipient, was residing, had been gteemer within the meaning of
S 441G.

The Full Court's reasons

The Full Court considered that s 422B, which istamed in Div 4,
indicated the Parliament's intention that therédtect adherence to each of the
procedural steps leading up to the hearthgSection 422B provides:

"422B  Exhaustive statement of natural justice hearingrule

(1) This Division is taken to be an exhaustivaesteent of the
requirements of the natural justice hearing ruleeilation
to the matters it deals with.

18 Section 441A(4).

19 SZIZO v Minister for Immigration and Citizensh{p008) 172 FCR 152 at 167
[87].
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(2) Sections 416, 437 and 438 and Division 7Asanfar as
they relate to this Division, are taken to be ahagstive
statement of the requirements of the natural jadtearing
rule in relation to the matters they deal with."

The Full Court pointed out that there are goodaoea why the Tribunal is
required to give notice to the authorised recipiastead of (or in addition to) the
applicant; in many cases applicants for protectigsas will not speak English or
be literate in English and few may be expected moleustand Australia's
obligations under the Conventfdn It considered that usually when an applicant
nominates an authorised recipient it will be fag thurpose of having that person
assist the applicant to present his or her caseeatearing’. It concluded that
"any failure by the Tribunal to comply with s 4434l, if uncorrected before the
hearing takes place or the decision made, meantheafTribunal will have
committed jurisdictional errof?.

The issue

It is well established that the denial of natyustice to an applicant for a
visa may result in a decision that exceeds jurtsxhcfor which prohibition will
go®. This is not such a case. The Full Court founat tho unfairness or
prejudice was visited upon any of the respondegtselson of the Tribunal's

20 SZIZO v Minister for Immigration and Citizensh{p008) 172 FCR 152 at 167
[88]-[89].

21 SZIZO v Minister for Immigration and Citizensh{p008) 172 FCR 152 at 167
[90].

22 SZIZO v Minister for Immigration and Citizensh{p008) 172 FCR 152 at 167
[90].

23 Re Refugee Review Tribunal; Ex parte A&k#00) 204 CLR 82 at 89 [5] per
Gleeson CJ, 91 [17] per Gaudron and Gummow JJ;02BCA 57; Re Minister
for Immigration and Multicultural Affairs; Ex partsliah (2001) 206 CLR 57 at 67
[26] per Gleeson CJ and Hayne J; [2001] HCA 2pplicant NAFF of 2002 v
Minister for Immigration and Multicultural and Ingenous Affairs(2004) 221
CLR 1; [2004] HCA 62;NAIS v Minister for Immigration and Multiculturaind
Indigenous Affairg2005) 228 CLR 470; [2005] HCA 77.
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failure to comply with its statutory obligatih It approached the matter on the
footing that each procedural step in Divs 4 andimftosed an imperative duty
on the Tribunal forming part of the statutory staéat of the hearing ruie

The Act does not provide for the consequencesoofaompliance with
any of the provisions of Div 4 or Div 7A.

Written notice of the invitation to appear befdhe Tribunal to give
evidence and to present arguméhtame to the attention of the applicants for
review (the respondents in this Court) and thetharised recipiert within the
prescribed peridd. The notice contained the matters prescribedhieyAct®.
The notice was given to one of the applicants éetaw (the first respondent) in
one of the ways provided by s 441A. There was ispute, however, that the
Tribunal did not give the notice of hearing to tgthorised recipient. When
s 441G(1) provides that, if an applicant for revieas nominated an authorised
recipient, "the Tribunal must give the authoriseztipient, instead of the
applicant, any document that it would otherwise ehgiwen to the applicant”,
what consequence follows if an invitation to att@ndearing was not given to the
authorised recipient, but was given to one of {hyaieants for review, and came
to the attention of other applicants for review &mel authorised recipient in due
time? Was it a purpose of the legislatfothat, despite holding a hearing at
which all of the applicants for review, includingeir authorised recipient,
appeared before the Tribunal to give evidence arlésent arguments relating

24 SZIZO v Minister for Immigration and Citizenship008) 172 FCR 152 at 167
[91].

25 SZIZO v Minister for Immigration and Citizensi{g008) 172 FCR 152 at 166-167
[87].

26 Section 425(1).

27 Section 441G.

28 Section 425A(3).

29 Sections 425A(1) and 426(1).

30 Project Blue Sky Inc v Australian Broadcasting Auity (1998) 194 CLR 355 at
388-389 [91]; [1998] HCA 28.
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to the issues arising in relation to the decisindar review', the Tribunal could
not validly decide the review?

The submissions

The respondents submit that the Full Court wahtrig conclude that
compliance with each of the steps in Divs 4 andcoAditions the Tribunal's
jurisdiction to determine a review. In their subeion the purpose of the
statutory regime is to ensure that certainty atehcbunal decisions; a decision
made in conformity with each identified step ishwitjurisdiction and a decision
not so made is not. They contend that the Parli@metention was to remove
debate in the courts about whether an applicantréerew has been denied
natural justice. In this respect they draw attanto the Minister's speech on the
second reading of the Bill for thdigration Legislation Amendment (Procedural
Fairness) Ac002 (Cth), which introduced s 422B into the Act

“In 1998, the codes of procedure for the MigratiBeview
Tribunal and the Refugee Review Tribunal were enbdn

The purpose of each of these codes is to enablsial® makers to
deal with visa applications and cancellations yairefficiently and
quickly.

It was also intended that they would replace theettain common
law requirements of the natural justice 'hearing'run particular, which
had previously applied to decision makers.

However, last year in the Miah case, the High €Ctound that the
code of procedure relating to visa applications e clearly and
explicitly excluded common law natural justice regments.

This means that, even where a decision maker ¢l&sved the
code in every single respect, there could stiladereach of the common
law requirements of the natural justice hearing.rul

31 Section 425(1).

32 Australia, House of RepresentativesrliamentaryDebates(Hansard), 13 March
2002 at 1106.
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A further consequence of the High Court's decissothat there is
legal uncertainty about the procedures which decisiakers are required
to follow to make a lawful decision."

The Minister submits that compliance with eachha identified steps in
Divs 4 and 7A will always discharge the Tribunaltsigations under the hearing
rule but that it does not follow that departurenfrany of the steps, including
those dealing with the giving and receiving of esvidocuments, is intended to
exclude consideration by the court of whether gopirements of natural justice
have been satisfied.

SAAP v Minister for Immigration and Multiculturahd Indigenous Affairs

Before turning to the characterisation of the gdions imposed on the
Tribunal under ss 441G and 441A, reference shoeldhbde to the decision of
this Court inNSAAP v Minister for Immigration and Multiculturahd Indigenous
Affairs®. In that case the Tribunal failed to provide lie applicant for review
written particulars of information that it considdrwould be the reason, or part
of the reason, for affirming the decision undeneex This was a breach of the
requirements of s 424A, which is in Div 4. JusfideHugh, who was one of the
Justices who formed the majority, concluded a®vesf*:

"However, because the Act compels the Tribunahéxconduct of
the review to take certain steps in order to ac@votedural fairness to
the applicant for review, before recording a decisiit would be an
anomalous result if the Tribunal's decision werenfb to be valid,
notwithstanding that the Tribunal has failed toct@rge that obligation.
It is not to the point that the Tribunal may haveeg the applicant
particulars of the adverse information orally.islalso not to the point that
in some cases it might seem unnecessary to giveappécant written
particulars of adverse information ... If the regonent to give written
particulars is mandatory, then failure to complyame that the Tribunal
has not discharged its statutory function. Theam ®©e no 'partial
compliance' with a statutory obligation to accombgedural fairness.
Either there has been compliance or there has @oen the significance

33 (2005) 228 CLR 294: [2005] HCA 24.

34 SAAP v Minister for Immigration and Multiculturahd Indigenous Affair$2005)
228 CLR 294 at 321 [77].
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of the obligation in the context of the review pges (the obligation is
mandated in every case), it is difficult to accépt proposition that a
decision made despite the lack of strict compliaisca valid decision
under the Act."

Justice Hayne (with whose reasons on this aspadbyKd agreed)
observed that the evident purpose of Pt 7, and4Div particular, is to afford
procedural fairness to applicafitsHis Honour identified the focus of the inquiry
as to jurisdictional error as being the validity thie act done in purported
performance of the Tribunal's obligation to reviamd decide the matfér He
concluded that:

"Where the Act prescribes steps that the Tribunakt take in
conducting its review and those steps are dire¢tednforming the
applicant for review (among other things) of thievance to the review of
the information that is conveyed, both the languafehe Act and its
scope and objects point inexorably to the conclusibat want of
compliance with s 424A renders the decision invalid

It is to be observed that the obligation imposed s24A, that the
Tribunal give an applicant written particulars ofhyaadverse information
including of the relevance of that information twetreview, is of a different
character to the obligation imposed on the Tribuaaive notice of a hearing in
themannerthat is prescribed by s 441A.

Consideration

SAAPwas concerned with the Act as it stood beforeitii@duction of
s 422B. The validity of s 422B was assumed bypidmties and this appeal does
not raise consideration of the scope of its openatiIn SZBYR v Minister for
Immigration and Citizenship Gleeson CJ, Gummow, Callinan, Heydon and

35 SAAP v Minister for Immigration and Multiculturahd Indigenous Affairg2005)
228 CLR 294 at 350 [192].

36 SAAP v Minister for Immigration and Multiculturahd Indigenous Affairg2005)
228 CLR 294 at 353-354 [205].

37 SAAP v Minister for Immigration and Multiculturahd Indigenous Affair$2005)
228 CLR 294 at 354-355 [208] (emphasis in original)

38 (2007) 81 ALJR 1190 at 1195 [14]; 235 ALR 60%at; [2007] HCA 26.
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Crennan JJ observed that in light of the introdurctof s 422B it would be

surprising if s 424A were interpreted as havingogeration going well beyond
the requirements of the hearing rule at common laiwhat observation is

pertinent to the consideration of whether theregoisbe discerned from the
legislative scheme an intention to invalidate imsegquence of non-compliance
with any of the obligations dealing with the manmérgiving and receiving

review documents.

The obligations imposed by s 425A with respecgitong notice of the
hearing are directed to ensuring that an applibastadequate time in which to
prepare his or her case. (The requirement foricehy a method prescribed by
s 441A may be thought to serve a different purpagkich is to lay the
foundation for the Tribunal to determine a reviewhaut further notice where an
applicant has failed to appear at a scheduled fgeariAs the Full Court found,
s 441G contains a statutory recognition that som@icnts are unlikely to
understand the purport of the notice or to be &blproperly prepare their case
without assistance. In this respect s 441G magedes as being concerned with
the provision of effective notice of the hearing.

In combination, ss 425A and 441G ensure that glicamt for review
receives timely and effective notice of the hearinfhey impose obligations
which facilitate the conduct of a procedurally fagaring. However, th@anner
of providing timely and effective notice of hearirggnot an end in itself. The
procedural steps dealing with the manner of givingce are to be distinguished
from other components of the statutory statemerthefhearing rule, including
the obligation to give particulars of adverse infation”® and to invite the
applicant to appear to give evidence and to presemuiments relating to the
issues arising in the decision under revfew

While the legislature may be taken to have intdnitb@t compliance with
the steps in ss 441G and 441A would discharge tiufial's obligations with
respect to the giving of timely and effective netiof the hearing, it does not
follow that it was the intention that any departén@n those steps would result
in invalidity without consideration of the extentdh consequences of the
departure. The respondents acknowledge that thé&gred no injustice by
reason of the Tribunal's omission and they do ake issue with the Full Court's

39 Section 424A(1).

40 Section 425.
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characterisation of the result in the circumstarasebeing "rather absufd" The
admitted absurdity of the outcome is against aeceg of the conclusion that the
legislature intended that invalidity be the consame of departure from any of
the procedural steps leading up to the he&tintn a case in which the Tribunal
fails to comply with the requirements for the giyiof notice of a hearing, the
factual determination of whether the applicant fewiew and his or her
authorised recipient received timely and effectiatice of the hearing does not
require the court to consider how the applicanthiigave presented his or her
case differently had the Tribunal complied with @tatutory procedures. No
guestion arises, in the case of an applicant wisaréeeived timely and effective
notice of the hearing, of the loss of an opportutatadvance his or her case.

Notwithstanding the detailed prescription of tlegime under Divs 4 and
7A and the use of imperative language it was aorew conclude that the
provisions of ss 441G and 441A are inviolable eests conditioning the
Tribunal's jurisdiction to conduct and decide aigev They are procedural steps
that are designed to ensure that an applicantefdew is enabled to properly
advance his or her case at the hearing; a faituoemply with them will require
consideration of whether in the events that occuthe applicant was denied
natural justice. There was no denial of naturstige in this case.

For these reasons the appeal should be allowed.
Orders

As a condition of the grant of special leave thimiser undertook not to
seek to disturb any orders as to costs which had bsade in the courts below.
The Full Court of the Federal Court allowed thepmexglents' appeal (order 1) and
set aside the order made in the Federal Magistf@abest on 5 September 2007
(order 2) and ordered the Minister to pay the redpats' costs of the appeal
(order 3). Accordingly, the orders that we propaseas follows:

1. Appeal allowed.

41 SZIZO v Minister for Immigration and Citizensh{p008) 172 FCR 152 at 167
[91].

42 SZIZO v Minister for Immigration and Citizensh{p008) 172 FCR 152 at 167
[87].
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2. Set aside orders 1 and 2 of the orders madehdyFull Court of the
Federal Court of Australia on 3 July 2008, anden kthereof order that:

(@) order 2 of the orders made by the Federal Mades Court of
Australia on 5 September 2007 be set aside; and

(b)  the appeal be otherwise dismissed.

3. Appellant to pay the first to sixth respondentssts of the appeal to this
Court.



