Case No: C5/2007/2566(Y)

Neutral Citation Number: [2008] EWCA Civ 687

IN THE SUPREME COURT OF JUDICATURE

COURT OF APPEAL (CIVIL DIVISION)

ON APPEAL FROM THE ASYLUM AND IMMIGRATION TRIBUNAL
[AIT No. HX/01016/2004]

Roval Courts of Justice
Strand, London, WC2A 2LL

Date: Thursday, 22 May 2008

Before:

LORD JUSTICE RICHARDS
LORD JUSTICE STANLEY BURNTON
and
SIR PAUL KENNEDY

Between:

RA (LEBANON) Appellant
-and -

THE SECRETARY OF STATE FOR THE HOME
DEPARTMENT Respondent

(DAR Transcript of
WordWave International Limited
A Merrill Communications Company
190 Fleet Street, London EC4A 2AG
Tel No: 020 7404 1400 Fax No: 020 7831 8838
Official Shorthand Writers to the Court)

Mr C Williams (instructed byMessrs Wilson & Co) appeared on behalf ofAlppellant.

Mr R Keller (instructed bythe Treasury Solicitors) appeared on behalf oRéspondent

(As Approved by the Court)

Crown Copyright©



Sir Paul Kennedy:

1. This is an application for permission to appealnfr@a decision of the
Immigration Appeal Tribunal on a ground which diokt commend itself to the
Asylum and Immigration Tribunal on 5 May 2005, whegave permission to
appeal. Subsequently, on 5 February 2008, théepasigned a consent order,
and the first contention made on behalf of the &acy of State is that we are
in no position today to deal with this renewed aggtion for permission to
appeal because of the consent order.

2. However, if there is no merit in the ground of agpe respect of which
permission is sought, it is unnecessary at thigesta go into the detail in
relation to the consent order. So it seems apf@i@pto consider first whether
the ground of appeal which the appellant now wantpursue has any real
prospect of success.

3. The appellant is a native of Lebanon, now agedwly was said to have
reached the United Kingdom in August 1999. He ttlarmed asylum and his
application was refused. He appealed and the &ppmae before an
adjudicator in March 2004, when the Secretary atéStvas not represented.
The appellant sought relief both under the Genesavéntion and under the
European Convention on Human Rights. He said higatvas Palestinian,
having been born in Syria and having lived in campslordan and the
Lebanon. He said he had suffered intermittentrélitment from one faction
then from another, until finally, when threatenedhwdeath, he managed to
leave and make his way to the United Kingdom.

4. As a member of FATA he had been captured and odated for two months
by Hizbollah in Southern Lebanon. In 1993 he ansl father had been
captured again and held for six months, during Wwhime he was tortured
because he was a supporter of Arafat. His togudid not lead to injury. His
mother was killed by the Israelis; his father died 997 and he had no family
left in Syria or the Lebanon. The only protectmffered by fellow supporters
of Arafat was advice to move and not to leave @@ at night, but he feared
the Hamas group and had no prospect of state pimiec The adjudicator
found the appellant’s account to be largely cregiblut recognised that much
of his account related to quite a long time agal, iarparagraph 11.1 he said:

“I do not consider, bearing in mind the troubles
which were afflicting the Palestinians in general,
that the appellant’s story puts him in a categdry o
one who was persecuted in particular. | do
consider, however, that there is a problem abaut hi
return to the Lebanon where, whatever his
involvement in the politics of Arafat, he will be
scrutinised. It is unlikely that the Lebanese wdoul
welcome him and if he did return he would be likely
to be handed over to the Syrians as an Arafat
follower.”



Nevertheless, the adjudicator concluded that thgelEant would not be of
interest to the Lebanese authorities. In paragidphe said:

“The Appellant claims that he fears persecution by
the state. | agree that the Lebanese do not treat
Palestinians properly and in a humanitarian fashion
but there is nothing in the appellant’'s evidence to
suggest that the Lebanese themselves actively
pursued him or that he had committed offences
during the Civil War which the Lebanese would
punish, there being no amnesty for Palestinians. |
therefore do not believe that he would be of irgere

to the Lebanese authorities”

And in paragraph 15 the adjudicator went on:

“The Appellant also claims persecution by
individuals within the State, namely Hamas and
Hizbollah. | do not find that the incidents of
violence shown towards him were exceptional
(torture but no injury) and the fact that he was
released would indicate that he was of little ieser
to men renowned for their violence and lack of
mercy.”

At paragraphs 16 and 17 the adjudicator concludesl: t

“l find, on the fact of this appeal, that the ill-
treatment by individuals feared by the Appellant is
not of sufficient severity as to cross the thrediuafl
persecution. Therefore such ill-treatment by
individuals cannot constitute persecution for the
purposes of the 1951 Convention.

Given these conclusions, | find that the Appellant
has not discharged the burden of proof of having a
well-founded fear of persecution for a Convention

reason. | come to the conclusion that the
Appellant's  removal would not cause the

United Kingdom to be in breach of its obligations

under the 1951 Convention.”

The adjudicator then turned to the European Comwein Human Rights and
in particular Article 3, and considered the app#ltapossible fate on return.
At paragraph 19 he said this:

“It has become usual to say that if persecuticihat
high standard required has not been proved under
the Asylum Convention that it would not be usual to



grant an appeal under Article 3 since they start an
fall together. In the unusual circumstances of a
Palestinian who has suffered, albeit only a shade
above the usual discrimination and persecution of
all Palestinians in refugee camps and will be
returned, not to his own country, but to a country
where no welcome exists, | should take a broader
view of this appeal under Article 3. | have aceept
that the Appellant has been a fighter and folloafer
Arafat in the Lebanese situation and a person whom
the rivals of Arafat would be glad to see out & th
way. If he were to be returned to the Lebanon he
would either be handed over to the Syrians to an
uncertain fate or sent back to the Refugee camp
where he would have no protection against the rival
factions. | find therefore that if the Appellarg i
now returned to his country of nationality, theseai
real risk he will suffer a breach of his protected
rights under Article 3.”

Articles 8 and 15 were also relied upon but theididptor did not find in the
appellant’s favour in relation to either of thosgddes.

. The Secretary of State appealed on the basish@atdjudicator misunderstood
the law in relation to Article 3, submitting thduet true test is whether there is
real risk or serious possibility of the appellapiiy exposed to cruel, inhuman
or degrading treatment on return. Furthermore fittding as to what would
happen on return was, the Secretary of State stdaungpeculative and did not
take into consideration the evidence that the Eidileveh camp is under the
control of FATA. Permission to appeal was grardad the appeal was heard
by the Immigration Appeal Tribunal on 21 Octobe®020 when the
Secretary of State was represented. For the appetl was contended that
paragraph 19 of the adjudicator’s reasons did rsaiake any error of law, but
the Immigration Appeal Tribunal accepted the argumeof the
Secretary of State, saying at paragraph 9 of tesrohenation:

“The authorities on the matter, and in particulas t
comments in_Bensai@CHR, 44599/98, quoted in
the grounds of appeal of the Secretary of State,
indicate that there is a need to set a high thitdsho
for Article 3 claims, particularly where the inflion

of harm apprehended by the claimant is the
responsibility of the Receiving State. In this
context, we are of the view that the criticisms mad
by the Secretary of State of the Determination, are
well founded, and that the adjudicator has noheas
expressly states in paragraph 19, applied the corre
test and high standard of proof. We thereforeeagre
that the determination is unsafe in this respect”.




6. The tribunal then considered whether to deal with matter itself or remit it
for a further hearing. It decided against remissluut its reasons for deciding
against relief, pursuant to Article 3, were sparse.

7. The appellant then put forward three grounds okafpvhich were as follows.
1) The tribunal has erred in not accepting thatappellant had suffered, if
only a shade above, the usual discrimination amsiegetion of all Palestinians
in the refugee camps as sufficient to satisfy thgh hreshold for Article 3
claims. It is submitted that the persecution arsgranination of Palestinians
in the camps is already at a high level and acoghdi-- a shade above the
usual -- is capable of satisfying the high thredtadl Article 3. 2) The tribunal
was wrong in capacity that a militia force such A§ata is capable of
providing sufficient protection in line with the iglelines of
Horvath v SSH[J2001] AC 489. 3) The tribunal had erred in nemnitting
this matter to be heard again, as the appellanfovasl to be credible and that
then exists discrimination which requires protatticespecially that the
appellant is stateless.

8. On 5 May 2005 the Asylum and Immigration Tribunaarged permission to
appeal. Permission to appeal was not grantedatioe to ground 1, but was
granted in relation to ground 2. What the tribusetl on that occasion was as
follows:

“While the Tribunal’'s analysis [and it was refegin

to the Immigration and Asylum Tribunal] in
paragraph 8, and in particular, paragraph 9 of its
determination could arguably have been more fully
and more clearly set out, what the Tribunal is
apparently here finding is that the Adjudicator in
paragraph 19 of his determination has not properly
examined whether there is (a) a sufficient riski)f
sufficiently severe treatment so as to engage
Article 3. The Tribunal was entitled to conclude
that the adjudicator had not applied the correct
approach and that the adjudicator’s determination
was unsafe -- the Tribunal was hereby finding an
error of law by the Adjudicator “

9. The tribunal then turned to the question of the meann which the appeal
should be disposed of, having regard to the mefitee appellant’s case. The
tribunal dealt with this matter in the seven linels paragraph 10 of the
determination. It is reasonably arguable that &émalysis of the merits may be
insufficient in law or may contain insufficient ning and may err in law in
omitting to consider the points raised in paragrapf the grounds of appeal,
which was arguably a relevant point requiring cdestion. The Deputy
President added this observation:

“This is an appeal in which, if | still had power t
do so, | should have asked the parties for



submissions directed to the setting aside of this
determination and the rehearing of the appeal.”

The matter then went to sleep, for reasons reltdethe appellant’s legal
representation which | need not now revisit.

10.0n 13 November 2007 the appellant’s new solicitamsl counsel submitted
grounds of appeal by reference to a skeleton arguprepared by counsel, in
which the appellant sought to resurrect ground Ai®fyrounds of appeal. The
ground in respect of which he had not received [s=ion to appeal. At
paragraph 24 onwards it was submitted that the gration Appeal Tribunal
should not have concluded as it did; there waseasan to believe that the
adjudicator’s approach to Article 3 was wrong iw.laAt paragraph 33 of his
skeleton argument, counsel put it this way:

“It is submitted that from reading the determinatio
as a whole the adjudicator directed himself to the
high threshold of ill treatment necessary to engage
article 3 and furthermore applied the correct low
standard of proof to primary findings of fact upon
which he went on to judge that the article 3
threshold had been exceeded.”

11.0n 10 December 2007 Buxton LJ granted the necessdeysion of time for
filing the appellant’'s notice and ordered that épplication for permission to
argue ground 1 of the original grounds of appealigied with the appeal in
respect of which leave had been granted. The agin was given, for
convenience, a separate number: 2566Y. The Secwdt&tate then decided
to negotiate a settlement, and on 5 February 208&arties signed the draft
consent order which read as follows:

“It is ordered that the appeal be allowed and the
matter remitted to the Asylum and Immigration
Tribunal for reconsideration with no order as to
costs.”

The final paragraphs of the Statement of Reas@tsas follows:

“The Respondent has now reviewed this case
following the grant of permission. [The Respondent
considers that the determination of the
Immigration Appeal Tribunal dated

29 January 2005 did not contain sufficiently

detailed reasoning and was therefore unsafe ir] law.
The Respondent is of the view that, rather than
incur the expense and time in contesting [the
substantive matters in] the appeal, it is a more
proportionate use of resources not to defend it and
to permit the matter to be redetermined. The
decision of the AIT is now over two years old and



the Respondent considers it appropriate to all@v th
AIT to consider this case in light of the most netce
guidance on the conditions in Lebanon, in particula
in Lebanese refugee camps.

Accordingly, the Respondent agrees not to contest
the appeal, on the basis that the matter will be
remitted to the Asylum and Immigration Tribunal
for reconsideration.”

12.There was a suggestion that the draft consent drddrin fact been made
formal by Laws LJ on 27 March of this year, buttthppears to be erroneous.
In fact, no order has every been made, so far asowel ascertain.

13.0n 14 April 2008 the Civil Appeal Office pointed toto both parties that the
consent order, as drawn, did not specifically asltbe original ground 1, and
if the sought permission to appeal were to be gdhmnt relation to that ground
and it were then to succeed, it would restore tjadacator’s determination.
The appellant then decided to pursue his applicdtiopermission to appeal in
relation to that ground, which brings the mattefobe us today. The
Secretary of State contends that, because of tiseerge of the consent order,
the applicant is in no position to pursue his pesioin to appeal, and anyway
the ground is devoid of merits. In my judgmenguard 1 is totally devoid of
merit. Reading the adjudicator's determinationaashole, and in particular
paragraph 19, it is difficult to believe that hepbgd the right legal test,
considered separately from the test in relatiomht appropriate standard of
proof. He was addressing Article 3; but when aslsirgy Article 3 he could
not divorce himself from what he had said in theliea part of his
determination which, as it seems to me, is diffitalreconcile with what he
says in paragraph 19. As HHJ Huskinson said, the
Immigration Appeal Tribunal was entitled to conaduithat the adjudicator had
not applied the correct approach and that amoutte@n error of law,
rendering his determination unsafe.

14.We have been invited this morning by Mr Williamshavsaid everything that
could be said on behalf of the appellant in refatio this application, to have
in mind -- as | do have in mind -- the decisiontbé House of Lords in
AH (Sudan) v SSH2007] 3 WLR, page 832, and in particular parabrap
of the speech of Baroness Hale, where she said:

“To paraphrase a view | have expressed about such
extra tribunals in another context the ordinary
courts should approach appeals from them with an
appropriate degree of caution; it is probable that
understanding and applying the law in their
specialised field the tribunal will have got ithig’

15.1, for my part, would apply that observation to wheas said by
HHJ Huskinson in the context of this case. Acaagty, | find myself driven
to the conclusion that permission to appeal showoldbe granted and, if my



Lords agree, that seems to me to render the questiqurisdiction -- arising
out of what took place between the parties in teofnagreeing to a consent
order -- of no real consequence. | would refusension to appeal.
Lord Justice Richards:
16.1 entirely agree.
Lord Justice Stanley Burnton:

17.1 also agree.

Order: Application refused on ground 1, allowed on gmb@n



