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[1] Sasikumar Rathinasigngam, a.KRasalingam Velautham, a.k.a
Sasikumar Ratnasigam, a.k.a. Del Futch Sil Vynaa¥elautham Rasalignham (the
“Applicant”) is a Hindu Tamil citizen of Sri Lank#de arrived in Canada on July 30,
2003 and made a claim for refugee protection oh shme day pursuant to sections
96 and 97 of thémmigration and Refugee Protection ABtC. 2001, c.27 (RPA).

[2] The Immigration and Refugee Botibn Division of the Immigration
and Refugee Board (“RPD”) determined in a decisiated June 16, 2005 (the “RPD



Decision”) that the Applicant is excluded from ttiefinition of Convention refugee
and from the status of a person in need of prategbursuant to Articles IE and/or
IF(a) and 1F(cpf the United Nations Convention Relating to that@& of Refugees
(the “Convention”). The RPD also held that if itest in its finding on exclusion, the
Applicant’s refugee claim was rejected becauselatlaof credibility.

[3] The Applicant presently applies judicial review of the RPD Decision.

[I. Background

[4] The Applicant provided contradiot evidence in support of his refugee
claim. He submitted two Personal Information FoififFs”), the second filed just
two days before his refugee hearing. The Applicanérrative is initially the same in
both PIFs. He stated that in 1993 and 1994, therhiion Tigers of Tamil Eelam
(“LTTE”) held meetings at the Applicant’'s schoohdahe and other students were
encouraged to join them. The Applicant claims tiwhtle he was in school he was
forced to dig bunkers for the LTTE on several ommas The Applicant stopped
attending school in December 1994, and started iwgrias a farmer. The LTTE
allegedly took vegetables from him on several adoces without paying. In
November 1999, the LTTE asked the Applicant to wiarkthe Hero’s Day, and out
of fear he agreed to work for the week. Accordioghe PIF narratives, the LTTE
asked the Applicant to join them on the last dayigfwork. When he refused, the
LTTE allegedly detained him in an underground camgl his mother secured his
release the following day by giving them jewellery.

[5] The Applicant stated that he mibve Vavuniya after the November 1999
incident, but was arrested by Sri Lankan autharifad having moved from an area
controlled by the LTTE. He claims to have been ideth nearly two months, during
which time he was beaten, had his head immersedatar, and had his hands tied
behind his back. He was released only after aivelaif his who had a store in
Vavuniya paid a bribe for his release.

[6] In 2000, the LTTE allegedly camaethe Applicant’s relative’s store and
demanded money. As the Applicant’s relative wasindhe store at the time, it fell

on the Applicant to refuse to give them any monée LTTE made threats and took
goods without paying.

[7] In June 2001, two members of IHEE allegedly demanded that the
Applicant join them, and upon his refusal, demanBsd 100,000 to be paid within
one week. The LTTE returned to collect the sum iieat week, and allegedly
threatened the Applicant with a pistol. The Applicalaims that at this point he
decided to leave Sri Lanka. His relative assistied in obtaining a passport in July
2001, but the Applicant stated that he lacked tHcgent funds to leave.

[8] At this point, the Applicant's bMPIF narratives diverge. In his first PIF
narrative, which the RPD includes in its overviefstte Applicant’s allegations, the
Applicant claims that in November 2002, the LTTE@aded that the Applicant and
his friend Theepan join them. Upon hearing thefusal, the LTTE insisted they
would return. In January 2003, members of the Reppliberation Organisation of
Tamil Eelam (“PLOTE") allegedly accused the Apphtaf being a member of the



LTTE, demanded he pay them Rs. 10,000, and recdivsdamount from him.

Theepan allegedly disappeared in May 2003, and\fimticant fled to Columbo later
that month. The Applicant admits to giving a fals@me and date of birth upon
entering Canada on July 30, 2003.

[9] In contrast, in his second PHe #Applicant claims that in October 2001
he left Vavuniya to go to Colombo, and then leftl%mka on November 26, 2001 for
Switzerland. The Applicant claims that he could moake a refugee claim in
Switzerland because he had arrived on a tourist, We he travelled to Holland in
March 2002, and made a refugee claim there underelal name. He claims that in
his application he stated that he was a membdreof. TTE because it was known in
the Tamil community that the Dutch authorities wbglrant refugee status on this
basis. The Applicant alleges that his claim wasateid, not because he was a member
of the LTTE, but because he could not prove thavag a member of the LTTE.

[10] The Applicant then allegedly left Bnd in December 2002, and once
back in Switzerland made a refugee claim undefs& faame. The Applicant testified
that he again claimed to be a member of the LTTHH,the claim was refused for lack
of evidence to support his claim. The Applicantrtheft Switzerland in June 2003.
The Applicant testified that he passed through égdrefore arriving in Canada.

[11] The Applicant’'s second PIF is sigriddy 5, 2004, just two days before
his refugee hearing took place. In it, he apolagittethe Government of Canada for
his previous actions. In this second PIF he cldinad he used a false story in both
Holland and Switzerland and that he is not and née&s been a member of the
LTTE.

[12] As will be shown below, a furtheffaiulty with respect to the consistency
of the Applicant’s claim is that the Applicant’'suttsel conceded before the RPD that
the Applicant told an Immigration Officer at therPof Entry that he was a member
of the LTTE. The Port of Entry notes indicate th@ Applicant was a solider who
had guarded a village: RPD Record, at 79.

I1l. Relevant Provisions

[13] The relevant provisions of tli&PAare as follows:

96. A Convention refugee is  96. A qualité de réfugié au
a person who, by reason of a sens de la Convention — le

well-founded fear of réfugié — la personne qui,
persecution for reasons of racegraignant avec raison d'étre
religion, nationality, persécutée du fait de sa race,
membership in a particular  de sa religion, de sa

social group or political nationalité, de son

opinion, appartenance a un groupe

social ou de ses opinions
(a) is outside each of their politiques :
countries of nationality and

. a) soit se trouve hors de tout
is unable or, by reason of

pays dont elle a la



that fear, unwilling to avail
themsel of the protection of
each of those countries; or

(b) not having a country of
nationality, is outside the
country of their former
habitual residence and is

unable or, by reason of that

fear, unwilling to return to
that country.

97. (1) A person in need of
protection is a person in

nationalité et ne peut ou, du
fait de cette crainte, ne veut
se réclamer de la protection
de chacun de ces pays;

b) soit, si elle n'a pas de
nationalité et se trouve hors
du pays dans lequel elle
avait sa résidence
habituelle, ne peut ni, du
fait de cette crainte, ne veut
y retourner.

97. (1) A qualité de
personne a protéger la

Canada whose removal to theipersonne qui se trouve au

country or countries of
nationality or, if they do not
have a country of nationality,
their country of former
habitual residence, would
subject them personally

(a) to a danger, believed on
substantial grounds to exist,

of torture within the
meaning of Article 1 of the
Convention Against
Torture; or

(b) to a risk to their life or to
a risk of cruel and unusual
treatment or punishment if

() the person is unable
or, because of that risk,
unwilling to avalil

themself of the protection

of that country,

(i) the risk would be
faced by the person in
every part of that country

and is not faced generally

by other individuals in or
from that country,

(iii) the risk is not
inherent or incidental to
lawful sanctions, unless

Canada et serait
personnellement, par son
renvoi vers tout pays dont elle
a la nationalité ou, si elle n’a
pas de nationalité, dans lequel
elle avait sa résidence
habituelle, exposée :

a) soit au risque, s’il y a des
motifs sérieux de le croire,
d’étre soumise a la torture
au sens de l'article premier
de la Convention contre la
torture;

b) soit a une menace a sa
vie ou au risque de
traitements ou peines cruels
et inusités dans le cas
suivant :

(i) elle ne peut ou, de ce
fait, ne veut se réclamer
de la protection de ce

pays,

(i) elle y est exposée en
tout lieu de ce pays alors
que d’autres personnes
originaires de ce pays ou
qui s’y trouvent ne le sont
généralement pas,

(i) la menace ou le
risque ne résulte pas de
sanctions légitimes —



imposed in disregard of sauf celles infligées au
accepted international meépris des normes
standards, and internationales — et

inhérents a celles-ci ou

occasionnés par elles,
(iv) the risk is not caused
by the inability of that
country to provide
adequate health or
medical care.

(iv) la menace ou le
risque ne résulte pas de
I'incapacité du pays de
fournir des soins
médicaux ou de santé
adéquats.

(2) A person in Canada who (2) A également qualité de
iIs @ member of a class of personne a protéger la
persons prescribed by the personne qui se trouve au
regulations as being in need ofCanada et fait partie d’'une
protection is also a person in catégorie de personnes
need of protection. auxquelles est reconnu par

reglement le besoin de
protection.

98. La personne visée aux
sections E ou F de I'article
tpremier de la Convention sur
les réfugiés ne peut avoir la
qualité de réfugié ni de
personne a proteger.

98. A person referred to in
section E or F of Article 1 of
the Refugee Convention is no
a Convention refugee or a
person in need of protection.

ANNEXE
SCHEDULE
(paragraphe 2(1))
(Subsection 2(1))
SECTIONS E ET F DE
SECTIONS E AND F OF L’ARTICLE PREMIER DE LA
ARTICLE 1 OF THE UNITED CONVENTION DES
NATIONS CONVENTION NATIONS UNIES RELATIVE
RELATING TO THE STATUS AU STATUT DES REFUGIES
OF REFUGEES
E. Cette Convention ne sera
E. This Convention shall  pas applicable a une personne
not apply to a person who is considérée par les autorités
recognized by the competent compétentes du pays dans
authorities of the country in  lequel cette personne a établi
which he has taken residence sa résidence comme ayant les

as having the rights and droits et les obligations
obligations which are attachedattachés a la possession de la
to the possession of the nationalité de ce pays.

nationality of that country. F. Les dispositions de cette

F. The provisions of this ~ Convention ne seront pas
Convention shall not apply to applicables aux personnes dont



any person with respect to on aura des raisons sérieuses
whom there are serious de penser :

reasons for considering that: , .
a) Qu’elles ont commis un

() he has committed a crime contre la paix, un
crime against peace, awar  crime de guerre ou un crime
crime, or a crime against contre 'humanité, au sens
humanity, as defined in the  des instruments
international instruments internationaux élaborés pour
drawn up to make provision prévoir des dispositions

in respect of such crimes; relatives a ces crimes;

(b) he has committed a b) Qu’elles ont commis un
serious non-political crime crime grave de droit

outside the country of commun en dehors du pays
refuge prior to his d’accueil avant d’y étre
admission to that country as admises comme réfugiés;

a refugee;

c) Qu’elles se sont rendues
(c) he has been guilty of coupables d’agissements
acts contrary to the purposes contraires aux buts et aux
and principles of the United  principes des Nations
Nations. Unies.

IV. The Decision Under Review

[14] The RPD found that the Applicantescluded from the definition of
Convention refugee, and in the alternative, helat ih it erred in the finding on
exclusion, the Applicant’s claim is rejected beaatise Applicant lacks credibility,
and was therefore unable establish that he is a€ion refugee.

A. Credibility

[15] The RPD Decision begins with an ekation of the Applicant’s

credibility. The RPD held that the Applicant wad oecedible. It was not satisfied by
the Applicant's explanations as to why he delayatil yust two days before the
hearing to tell the truth through a second PIF, &nhd that this contributed to
negative credibility.

[16] The RPD noted several inconsistenadre the Applicant’s claims. The
Applicant testified that he had been taken by th&E in November 1999 to work for
two days, and was locked up for a week. In contiasth PIFs indicated that the
Applicant worked for the LTTE for a week, but dat meention working two days and
then being detained for a week. The RPD noted that Applicant remained
consistent in his testimony, but could not undedtavhy the Applicant failed to at
least modify his second PIF.

[17] The RPD also had difficulty with imasistencies between the PIFs and the
Applicant’s testimony regarding when the LTTE askbd Applicant to join their



organisation. The RPD also disbelieved the Applisaestimony with respect to the
November 1999 incident because the Applicant addhithat the LTTE beat and
shoot those who betray them, but was unable explanhe was treated differently
when he refused to join them and was subsequeeatiireed.

[18] The RPD took issue with inconsisiesdetween the Applicant’s PIFs and
testimony regarding the June 2001 incident. Thelidapt testified that the LTTE
pursued him three times, although the PIFs stdiathe LTTE visited him just once
in June 2001. When confronted by this inconsistertbg Applicant repeatedly
adjusted his testimony, which the RPD found rerdléis not credible.

[19] The RPD also found the Applicantked credibility due to discrepancies
between his testimony as to his travels and hgfflitinerary, and between his claim
in his PIF and testimony that he feared the PLOM& his failure to mention any
difficulties with the PLOTE in his second PIF.

[20] The RPD found that the Applicantaldre to make a refugee claim in
France undermined his claim to fear of persecutibalso held that the Applicant’s
failure to decide or make efforts to leave Sri Lardefore 2001 did not help his
refugee claim, as the Applicant’s alleged probldregan as early as 1993. The RPD
also noted that the Applicant stated that he hadeweived any news about himself
since he left and consequently, the RPD and dicdbal¢ve that the LTTE had come
looking for him. The RPD found that this made iffidult to believe the Applicant’s
earlier testimony that he would be arrested if leeento return to Sri Lanka.

B. Exclusion

[21] According to the Applicant's own tesony, he made unsuccessful
refugee claims in the Netherlands and Switzerlémdboth of these countries he had
claimed refugee status on the basis that he wasember of the LTTE. The
Applicant’s counsel conceded that upon entering a@anthe Applicant told an
Immigration Officer at the airport that he was amiber of the LTTE. The RPD noted
that the jurisprudence has held that a persorss d$tory is usually the most genuine,
and therefore the one to be believed. The RPDdrelielumriany v. Canada (M.C.|.)
[1997] F.C.J. No. 683 (QL.Mongu v. Canada (Solicitor Generall,994] F.C.J. No.
1526 (QL), andLee v. Canada (M.E.L.XV87-6196X). In the present matter, the
Applicant’s first story is that he is a member bétLTTE. The RPD considered the
Applicant’'s testimony as to his previous refugeairnk, his statement to the
Immigration Officer, and the above jurisprudenced &eld that the Applicant was a
member of the LTTE. It must be stressed, howevet the RPD found that the
Applicant “did not play an important role” in th&'TE: RPD Decision, at 8.

[22] The RPD sought to determine whettier Applicant met the test for
complicity. It referred to the Federal Court of Aggp decision irRamirez v. M.E.J.
[1992] F.C.J. No. 109 (QL) Ramirez], as setting out the test, and examined the
issue of complicity as follows:

1. Recruitment methods — whether the clainvahintarily joined
the organisation (the claimant's declaration to themigration



Officer that he was a member of the LTTE impliesittlnis
involvement was free and conscious);

2. How long the claimant was associated witd drganisation
(from at least August 1998);

3. Nature of the organisation: goals and mithio achieve them
(brutal terrorists);

4. Role of the claimant within the organisatiminor: worked on
the Hero’'s Day celebration, dug bunkers, and wasomlier
working for LTTE from August 1998 to December 1999%ee
Exhibit M-2 — not clear latter while member);

5. Knowledge of acts/atrocities being commndittdy the
organisation and its members (knowledge about riggrosation
and workings);

6. Opportunity to dissociate from the orgatiisg attempts made
to leave (none mentioned);

7. Whether acting on orders of superiors -s thinly being a
legitimate defence or excuse where the damagedriskease of
refusal to comply to orders is equal to or outwsidgihe damage
being inflicted on the victim (it was not raisetetburden of proof
lies with the claimant).

[RPD Decision, at 9. Footnote removed].

[23] The RPD then referred Ramirez above,for the proposition that mere
membership in a limited brutal purpose organisatitay be sufficient to exclude a
person from refugee status. The RPD did not coeclinht the LTTE is such an
organisation, but went on to find that the Applicenexcluded under Articles 1F(a)
and (c) of the Convention.

V. Applicant’s Submissions

[24] The Applicant submits that the RPiDed in law by failing to provide
reasons for its conclusion that he was excludedeurktticle 1F(c), for having
engaged in acts that are contrary to the purpasggrnciples of the United Nations.
The Applicant notes that the finding of exclusiamdar Article 1F(c) is a particular
finding requiring acts to have been committed, emaisensus in international law that
these acts were serious and sustained violatiofignofamental human rights or are
explicitly recognized as contrary to the UN purgoaad principlesPushpanathan v.
M.C.I.,[1998] 1 S.C.R. 982 Pushpanathaij.

[25] The Applicant also claims that thBRerred by finding that by virtue of
being a member of the LTTE, the Applicant is exeldidunder Article 1F(a). The
Applicant submits that the RPD erred in findingtthea was a member of the LTTE
by over-relying on the Applicant’s statements matithe Port of Entry.

[26] Even if it were assumed that the hggnt was a member of the LTTE, the
Applicant submits that this factor alone could have led to a finding of complicity.
Ramirezabove, held that membership in an organisatiomisisually in and of itself
sufficient grounds to exclude an applicant. Theegtion is when the membership is
in a limited brutal purpose organisation. Howevke Applicant notes that the RPD



did not conclude that the LTTE was a limited brypakrpose organisation, and it
follows that the Applicant could not have been ageld on the basis of membership
alone.

[27] The Applicant claims that the relevéactors to be considered to reach a
finding of complicity do not support the RPD’s ctusion. The Applicant argues that
it was not shown that the he had sufficient knogeedf the LTTE’s activities, or that
he shared the organisation’s purpose in commitiiigcities. The Applicant
highlights the RPD’s finding that the Applicant yéal a “minor” role in the LTTE.
There was no evidence that the Applicant had patsamolvement in violence. It is
argued that he engaged in little more than theidgggf bunkers, planting of poles,
and decorating of roads. Although the Applicantestaat the Port of Entry that he had
been a soldier, he testified that this was untane, there was no evidence suggesting
that he was a fighter.

[28] The Applicant also maintains thagrén was no evidence that he had any
knowledge of any particular atrocities. It is arguithat the Applicant’s testimony
about the LTTE offered no details beyond those kndoy the general Sri Lankan
public. According to the Applicant, the evidencaply cannot support the conclusion
that he had active and knowing participation incepecrimes against humanity.

[29] Moreover, the Applicant claims tiae RPD erred by failing to link the
finding of complicity to a specific crime which, i$ argued, the case &arqri v.
Canada (M.C.I.),2002 2 FC 85 established as a prerequisite forndingy of
complicity. It is also argued that the RPD erredt#nfailure to find that he had the
requisite mens rea which the jurisprudence holds is an essentiametd for
culpability for crimes against humanityRamirez, above; Sivakumar v. Canada
(M.C.1.), [1994] 1 FC 433 [Sivakumai]. In this case, it is argued that the RPD did
not even recognize the need to hevens reaat all.

[30] The Applicant submits that the RPiDed in its credibility findings. As
noted above, the Applicant claims that the RPD detog finding that he was a
member of the LTTE. The Applicant argues that thdyoevidence as to his
membership in the LTTE were the statement madéadrmigration Officer at the
Port of Entry, and his statements that he clainogdeta member of the LTTE in two
prior separate refugee claims. But the Applicamil&red that he felt intimidated at
the Port of Entry and continued to make the statdéenbe had always made. The
Applicant highlights that he did not state in histfPIF that he was a member of the
LTTE. His testimony supported a finding that he was a member of the LTTE. The
Applicant submits that the over-reliance on thdesteent made at the Port of Entry
without any corroboration is patently unreasonable.

[31] It is also argued that the RPD mtligelectively on the Applicant’s
statements after finding him to be not crediblee RPD stated it was “not prepared
to consider anything except the admissions agaihstest as being believable”. It is
argued that this is a selective and punitive apgrodhe Applicant argues that the
RPD cannot find him not credible, then rely on agrtstatements as true in order to
exclude him, citingHilo v. Canada (M.E.l.),[1991] F.C.J. No. 228 (C.A.) (QL)
[ Hilo"].



[32] The Applicant also claims that theRerred in law with respect to its
credibility findings by conducting a microscopicaemination of the evidence to find
the Applicant not credible. The Applicant claimattthe RPD erred by engaging in an
overzealous approackttakora v. Canada (M.E.1.J1989), 99 N.R. 1680wusu-
Ansah v. Canada (M.E.I(1989), 8 Imm. L.R. (2d) 106. The RPD allegedlyused
on minor discrepancies with respect to the 1998lert, and was overzealous in its
focusing on the number of times that the LTTE cameemand that the Applicant
join or pay them in 2001.

[33] The Applicant argues that the RP@ifficulty in believing him with
respect to his comments as to whether the LTTEAandy officials had come to look
for him was a matter regarding country conditicarsd should not have been used to
impugn his credibility. It is also argued that tApplicant should not have been
required to explain why his persecutors did naiter him.

[34] The Applicant also submits that D erred by failing to assess his risk
as a young Tamil from the North. The Applicant ilaithat there was documentary
evidence before the RPD of the risks facing thoe fit this profile. The argument is
that when the Applicant’s identity was acceptee, RPD had an obligation to assess
the risk to the Applicant pursuant to section 97IRPA even when his claim was
found to be not credibléBalasubramaniam v. Canada (M.C.I[2003] F.C.J. No.
1438.

VI. Respondent’'s Submissions

[35] The Respondent submits that it weesonably open to the RPD to find
that the Applicant was a member of the LTTE. Apgtits counsel conceded that the
Applicant told the Immigration Officer that he wasmember of the LTTE. At the
hearing the Applicant testified that he did not teé Immigration Officer that he was
a member of the LTTE, but when reminded that hiseel had conceded the matter,
agreed with that concession. The RPD referreddequhsprudence that states that an
Applicant’s first story is usually the most genuia@d the Respondent submits that it
was reasonable for the RPD to have found that thgliéant was a member of the
LTTE.

[36] The Respondent argues that it wasarable for the RPD to find that the
Applicant was complicit in atrocities committed bye LTTE. He asserts that the
RPD correctly applied the test for determining ctaify when it found the Applicant
was complicit in crimes against humanity committeg the LTTE due to his
voluntary association with them, his knowledge ledit activities, his role with the
organisation, and his failure to leave them.

[37] The Respondent submits that the R not err in finding that the

Applicant was excluded pursuant to Article 1F(c)tleé Convention. He claims that
the documentary evidence and the Applicant's adomsshat the LTTE was a

terrorist organisation provided the RPD with amglédence to reach the conclusion
that the LTTE was a terrorist organisation. The@eslent submits that the Supreme
Court has stated that acts of terrorism can beragnto the purposes and principles
of the United Nations ifPushpanathanabove, at para. 66. It follows that the RPD



acted reasonably in finding that the Applicant wasluded pursuant to Article 1F(c)
of the Convention.

[38] The Respondent maintains that theDR#asonably found that the
Applicant was not credible on the basis of sigamfitinconsistencies, omissions, and
implausibilities. He also claims that the RPD rewsduy found that the Applicant was
not credible when it discussed its exclusion figdamd the Applicant’s evidence as to
whether he was a member of the LTTE. The Respondejues that the RPD’s
credibility findings withstand scrutiny since theplicant has failed to demonstrate
that the RPD made any patently unreasonable fisding

[39] In this case, the RPD did not bedi¢kat the Applicant was persecuted, but
did believe that he was a member of a terrorisamigation. The Respondent argues
that it was reasonable for the RPD to find the Aggpit not credible yet rely on
certain statements as true, and that this logies ¢hmt run counter to the principles in
Hilo, above.

[40] The Respondent submits that it wessonably open to the RPD to find
that the Applicant had not presented credible ewddeto show that he had a
reasonable chance of being persecuted if returae8rit Lanka. The Respondent
claims that the RPD accepted that the Applicantav@iamil male, but never accepted
that he was from the North. The Respondent notstie Applicant claims to have
last resided in Vavuniya and Colombo, which arehbateas controlled by the Sri
Lankan government.

VII. Analysis

A. Standard of Review

[41] The RPD’s credibility findings areviewed against the standard of patent
unreasonableness, and its findings as to exclumiera question of mixed fact and
law, and therefore are reviewed against the re&demasssimpliciter standard:
Chowdhury v. Canada (M.C.1.J)2006] F.C.J. No. 187 (QL), 2006 FC 139 at paras.
12-13.

B. Exclusion

[42] This Court has recognized that egido findings are extremely significant
to an applicant, and that “Caution must be exedcitte ensure such findings are
properly made”Alemuv. Canada (M.C.1.)[2004] F.C.J. No. 1210 (QL), 2004 FC
997 at para. 41. It is trite law that a findingaaimplicity requires the existence of a
shared common objective and knowledge of this ¢lbgon the part of all interested
persons, and that both determinations are findofggct: Ramirez,above;Moreno
and Sanchez v. Canada (M.E(1)993), 159 N.R. 210Sivakumar,above;Penate v.
Canada (M.E.I.)[1994] 2 F.C. 79 (T.D.)Musansi v. Canada (M.C.1.)2001] F.C.J.
No. 65 (QL);Valére v. Canada (M.C.1.R005 FC 524 [Valer€]. The onus is on the
Minister of Public Safety and Emergency Preparesitegstablish that the Applicant
has been complicit in crimes against humaritgilere above, at para. 1&amirez,
above, at para. 10. The jurisprudence has provigleddance as to the level of
participation required to establish complicity. Vilhdealing with an organisation that



has not been deemed a limited brutal purpose aton, membership alone is
generally insufficient to find complicitfRamirez above.

[43] In my view, in this case the RPDegriin the manner whereby it excluded
the Applicant from refugee protection. The RPD dit find that the LTTE is a
limited brutal purpose organisation. Had the RPRienthis finding, then it may have
been able to exclude the Applicant for being a memb a limited brutal purpose
organisation. However, the RPD’s reasons do notj@tely support its decision to
exclude the applicant for complicity in crimes agdihumanity.

[44] As will be shown below, it was ety open to the RPD to determine that
the Applicant was a member of the LTTE. Howevemiynview, the RPD misapplied
the remaining facts to exclude the Applicant fovihg been complicit in crimes
against humanity. Even if the RPD’s findings areegted that the Applicant had
worked for the LTTE on a Hero’s Day celebrationgdunkers for them, and was a
soldier working for the LTTE from August 1998 to &snber 1999, these
comparatively minor roles, in and of themselvegvpte insufficient evidence that
the Applicant shared common objectives and had ledye of the LTTE’s objectives
as required for a finding of complicity. The RPDufaml that the Applicant served as a
soldier, but his role as a soldier was not the $octidetailed inquiry, and there is
nothing in the evidence suggesting that he pasdtegh in combat, or was involved in
acts of violence or persecution committed by thelTET The RPD held that the
Applicant was “a full member of the LTTE in his ¢ury and _did not play an
important role in it RPD Decision, at 8 [emphasis added]. It called Applicant’s
role in the LTTE “minor”: RPD Decision, at 9. Altbgh the Applicant was a member
of the LTTE, the RPD’s finding as to his role iretbhrganisation does not support a
finding that he could be found complicit in crimagainst humanity. Having not
found that the LTTE a limited, brutal purpose oinigation, the RPD could not find
the Applicant complicit in crimes against humaratythe basis of mere membership.

[45] | agree with the Applicant that tR®D engaged in a mechanical reasoning
to determine that the Applicant was complicit iroatties committed by the LTTE. In
engaging in a cursory examination, the RPD imprgpequated membership in the
LTTE with complicity in crimes against humanity. Bum, the RPD erred in the
manner whereby it excluded the Applicant from pctte as a refugee due to his
complicity in crimes against humanity committedtbg LTTE.

[46] Since the exclusion finding based1d¥(c) of the Convention was also
based on complicity, and the RPD failed to show tha Applicant was complicit in
acts that are contrary to the purposes and priexipl the United Nations, this finding
was similarly made in error. The exclusion findlvesed on 1F(c) was also in error as
the RPD’s finding on this point was not made in w#fisiently explicit manner:
Chowdhuryabove, at paras. 17-18.

C. Inclusion

[47] At the hearing of June 20, 2006, Agat’'s counsel stated that he was
relatively certain that jurisprudence from the Fedl€ourt of Appeal stating that if

the RPD has dealt with exclusion pursuant to AetitF of the Convention, then it
should not deal with inclusion. That is, the Apphit's counsel claimed that inclusion



cannot be an alternative finding in such cases.hBaging was adjourned to allow the
parties to find and exchange jurisprudence onpbist.

[48] The Applicant has provided case lawsupport his argument. He relies
principally onGonzalez v. Canada (M.C.1[1994] 3 F.C. 646, [1994] F.C.J. No. 765
(QL) [“GonzaleZ, as well as omlemu,above,Saftarov v. Canada (M.C.1.J)2004]
F.C.J. No. 1246, andai v. Canada (M.C.1.)[2005] F.C.J. No. 584 Contrary to the
submissions from Applicant’s counsel, the Fede@ir€of Appeal did nostate that a
RPD is prohibited from addressing inclusion if #shdealt with exclusion. Rather, in
Gonzalezabove, it stated that while it is open to the RBnake no finding as to the
merit of a claim once it has excluded an applictrere is “a practical reason for the
Refugee Division to deal with all elements of airolan its decision”: Gonzalez,
above, at para. 13. The Federal Court has sincenisgd a RPD’s inclusion
determination after finding reviewable error in tRED’s exclusion findingAlemy
above.The jurisprudence makes it clear that it is opeth&RPD to find an applicant
excluded from refugee protection and also makel@nnative finding in respect of
whether the applicant establishes that he or sheCisnvention refugee or a person in
need of protection.

[49] It follows, in this case, that altigh the RPD’s exclusion findings do not
withstand judicial scrutiny, its inclusion findinghould be reviewed by the Court to
determine whether the Applicant’s refugee claimhiug be sent back to the RPD for
re-hearing on that matter.

[50] The Applicant claims that if the RRi&as entitled to make findings with
respect to inclusion, then these findings cannandtsince they are based on
erroneous credibility findings. The Applicant tomsue with the RPD’s conclusion
that it was “not prepared to consider anything pktiee admissions against interest as
being believable”. The Applicant claims this wapumitive approach. | am satisfied
that this is simply a clear explanation by the RBiat the only parts of the
Applicant’s claim that could be found credible wet®se that went against his
refugee claim, as most of what the Applicant hadag could not be believed. The
RPD’s conclusion reproduced above does not taritshdecision regarding the
Applicant’s credibility as the conclusion refle@sdecision that was both reasonably
open to the RPD and perfectly acceptable for itaiee made.

[51] In my view, it was more than reaable for the RPD to conclude that the
Applicant was a member of the LTTE. The decisionPalvanenthiram v. Canada
(M.C.1.), 2005 FC 1268 is directly on point, and affirms trénciple that Courts
ought to be deferential towards credibility andtdiat determinations made by the
RPD. In that case, the applicant claimed that sftevoluntarily become a member of
the LTTE and had received training in self-defeand weaponry. She later claimed
that she had fabricated this claim, and that ef’/éer evidence was true, since there
was no corroborating evidence, the RPD could neemade a finding of exclusion.
The Court held that the RPD had clearly explainéy w preferred the applicant’s
first account, and refused to interfere with theDRPfinding that it had reasonable
grounds to believe, based on the applicant’s adomsghat she was a member of the
LTTE.



[52] The only difference between the abaecision and the present matter is
that the Applicant here never explicitly statedttha had voluntarily joined the
LTTE. However, in my view, it is more than reasodeato infer the voluntariness
based on the Applicant’s statement to the Immigrafficer that he was a soldier
for the LTTE. He did not state at the Port of Entrit he was forced into becoming a
soldier, or that he was forced into labour by membef the LTTE. | find that
Puvanenthiramabove, applies with equal force to the facts inghesent matter, and
the Court will not interfere with the RPD’s findirtgat the Applicant was a member
of the LTTE

[53] Moreover, | find that the RPD reaably impugned the Applicant’s
credibility as it did when it found it implausibthat the Applicant would continue to
use the same fabricated story, namely, that heawaember of the LTTE, in making
his refugee claim in Canada, after that story hegukatedly failed to assist him in
successfully obtaining refugee status in Europgals open to the RPD to doubt the
veracity of the Applicant’s new account given titavas not provided until just two
days before the hearing. It was open to the RPOind that the Applicant’s
explanation as to why he previously claimed to benember of the LTTE was
unacceptable, and to infer that his statements n@adlee Immigration Officer and
officials in Europe as to his membership and warlaaoldier for the LTTE were the
truth.

[54] The RPD could also reasonably tasei@ with the Applicant’s accounts of
persecution. The RPD reasonably impugned the Agmqtis credibility by reference
to the Applicant’s delay before fleeing Sri Lankad by contradictions between the
Applicant’s alleged travels and his flight plan.eTRPD also found the Applicant less
credible due to inconsistencies regarding whetherApplicant feared the PLOTE.
Most importantly, the RPD also doubted the Applitsacredibility by referring to
inconsistencies between the Applicant’s testimoiti wespect to the November 1999
and June 2001 incidents and his PIF accounts eétbeents. In my view, all of these
credibility findings were open to the RPD.

[55] However, | find that the RPD did atta patently unreasonable manner by
impugning the Applicant’s credibility on the basiet he was unable to explain why
he was not shot or beaten when detained by the LTRE Applicant explained that
he heard that the LTTE beat or shot those who wgainst them. When asked why
he wasn’t beaten or shot, he claimed that althdwegbhose not to join the LTTE, this
was not tantamount to going against them: RPD Reab797. In my view, the RPD
should not have impugned the Applicant’s credipibh the basis that the Applicant
was not more brutally treated while in detentioheRPD’s reasoning supposes that
all people detained by the LTTE are beat or shotpafh it provided no evidence
supporting this assumption. As such, | find that RPD erred by then impugning the
Applicant’s credibility on the basis that he coulat explain why his treatment did not
conform to the so-called norm.

[56] Although | find the RPD made thiseoerror with respect to its credibility
analysis, such an error does not warrant the iatgion of the Court. The remaining
grounds noted above for impugning the Applicanteddility withstand scrutiny
against a patent unreasonableness standard, dactnagainst a reasonableness
standard. In my view, it was entirely reasonabletiie RPD to doubt the Applicant’s



allegations of persecution, and also find that tes \@ member of the LTTE. The
Court therefore will not interfere with the RPD’gdings that the Applicant is a
member of the LTTE, that he lacks credibility, dhdt the Applicant did not establish
that he is a Convention refugee under s.96 ofRiRA

[57] However, | find that the RPD erredrespect of the Applicant’s claim
pursuant to s.97 of th&RPA The Applicant correctly submits that, regardlessts
credibility findings, the RPD erred by failing tesess the Applicant’s risk as a Tamil
from the North. The Applicant submitted in his Rifat he was from Killinochchi, a
Northern province of Sri Lanka. The case law sufsptite Applicant’s position that
even if the Applicant is not found credible, sodams his identity is accepted, that is,
that he is a Tamil male from the North, then theDR¥Piould have assessed his risk
under section 97 of th&®PA Balasubramania v. Canada (M.C.1[R003] F.C.J. No.
1438 (QL), 2003 FC 1137Sivalingam v. Canada (M.C.1.J2006] F.C.J. No. 965
(QL), 2006 FC 773.

[58] The Respondent claims that the presase is distinguishable since the
RPD did not state that it found that the Applicevats a Tamil from the NortHn my
view, had the RPD doubted the Applicant’s claimttha was from the North, it
should have stated as much in unmistakeable téifthge the Respondent highlights
that the Applicant lived in areas that were comdalby the Sri Lankan government,
the RPD did not explicitly mention this as a faciioconsidered in deciding not to
conduct a risk assessment. The RPD failed to revievevidence, and failed to
provide adequate reasons for its decision not todeat an assessment of the
Applicant’s claim under section 97 of thBPA In my opinion this constitutes a
reviewable error against even the most deferesi@idard of review.

VIIl. Conclusion

[59] In summary, | find that the RPD ey improperly applying the test for
finding complicity in crimes against humanity anglimproperly applying the test for
excluding an applicant for complicity in acts camyr to the purposes and principles
of the United Nations. The RPD therefore errechenhanner whereby it excluded the
Applicant from refugee protection by virtue of S®@RPA.Moreover, | find that the
RPD erred by not conducting an analysis of the i&pplt’'s refugee claim under
section 97 of theRPA However, | find that the RPD did not err in findithat the
Applicant is a member of the LTTE, and in conclggdihat the Applicant had not
establishedh well-founded fear of persecution pursuant tdiee®6 of thelRPA on
the basis that the Applicant is not credible.

[60] As a result, | would allow this amgation for judicial review, and would
remit the matter to the RPD for re-determinatiora@cordance with these reasons. |
wish to emphasize that the reason for returning iimatter for rehearing is to ask the
Board to conduct an analysis of the Applicant'sigefe claim under section 97 of the
IRPA

[61] The Board’'s decision on the issuecoddibility is correct. | am also
satisfied that the Board’s decision that the Agpiicis a member of the LTTE is also
correct.



JUDGMENT

The application for judicial review alowed and the matter is returned to a
different panel for redetermination. No questiorswsabmitted for certification.

“Max M. Teitelbaum”

Judge



