Neutral Citation Number: [2011] EWHC 205 (Admin)
Case No: C0/9992/2009, CO/12450/2009, CO/12776/2009
IN THE HIGH COURT OF JUSTICE
QUEEN'S BENCH DIVISION
ADMINISTRATIVE COURT

Birmingham Civil Justice Centre
33 Bull Street, Birmingham, B4 6DS

Date: 10/02/2011

Before:

THE HONOURABLE MR JUSTICE BEATSON

Between
The Queen (on the applications of) YZ, MT and Claimant
YM
-and -
Secretary of State for the Home Department Defenata

Mr Becket Bedford and Mr Nelson Enonchong(instructed bySultan Lloyd) for the Claimants
Mr Vinesh Mandalia (instructed byl'he Treasury Solicitor) for the Defendant

Hearing date: 20 October 2010
Further Submissions 27 October, 3 November 2010

Judgment

Mr Justice Beatson :

[. Introduction

1. These three linked claims are before the courb¥alhg the grant of permission by
Richards LJ on 24 February 2010. Their procedustbty is summarised in the
judgment his Lordship gave when doing so: see [RPBEYOCA Civ 275. The
claimants are nationals of Eritrea who made apiptina for asylum in this country.
Their applications have not been considered sutigtdynbut have been certified
pursuant to the power in Part 2 of Schedule 3¢cAsylum and Immigration
(Treatment of Claimants etc) Act 2004 on the grotinad, in different circumstances,
Italy has accepted or is deemed to have accepspdmsibility for their asylum
claims under Council Regulation EC 343/2003 of &Briiary 2003, which | shall
refer to as the Dublin 1l Regulation.

2. Inview of the nature of the claims, it will be messary to set out the factual position
of each claimant and the Secretary of State’s resgsoto their positions before
proceedings were instituted in some detail. At #t@ge, it is convenient to summarise
a number of features which are common to eacheoftttee claims. The claimants all
arrived in the United Kingdom and made a claimdsylum. They did so without
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disclosing that they had previously been apprehgaded claimed asylum in another
Member State of the European Union. Two of them,and YM, deny that they in

fact did so. But the Eurodac automated fingerptatabase subsequently matched the
fingerprints of all three to a previous illegal Bninto Italy. The United Kingdom

then made formal requests under the terms of th@iDll Regulation to Italy to
“take-back” the claimants. The authorities in Italgre deemed under the terms of the
Dublin Il Regulation to have agreed to take thenctats back, and in the cases of

MT and YM, formally agreed to do so.

The three claimants applied for permission to gedicial review of the decision to
remove them to Italy in accordance with the DullliRegulation. As a result, they
were not removed within what would normally be tekevant time limit laid down by
the Regulation. The dispute between the claimamislze defendant concerns
whether that time limit applied and, if it did, wher it had been validly suspended.
At this stage it suffices to state that Richardgtahted permission, with some
hesitation, so that three issues could be exanmmaé fully. | have been assisted in
doing so by helpful written and oral submissiondvMryBecket Bedford, on behalf of
the claimants, and Mr Vinesh Mandalia, on behathef Secretary of State.

[I. The Issues

4.

Issue 1:This, which concerns YZ and YM, has two limbs. Tingt is whether the
Secretary of State can suspend the time limitrfggléementing a person’s transfer
under the Dublin 1l system. By Article 20(1)(d) Régulation 2003/343/EC the
transfer of a person to the Member State whichalgased to take that person back
must take place within 6 months of the date the Blem$tate has accepted or is
deemed to have accepted the request. On 11 Ma§ dnde 2009 respectively, YZ
and YM were served with a “Third Country Certifieanotifying them that Italy was
deemed to have accepted responsibility for theiluas claims.

By Article 20(1)(e) of the Regulation (set out 2R]) an appeal or review of the
decision to transfer a person “shall not suspeadrtiplementation of the transfer
except when the courts or competent bodies so eetich case-by-case basis if the
national legislation allows for this”. The Secregtaf State is the authority responsible
for implementing a transfer. The first limb of thésue is whether the Secretary of
State is a ‘competent body’ within Article 20(1)(#)she is, she can decide whether
to suspend time running under the 6 month tranefaod after which responsibility
for determining the asylum claim would fall on tdaited Kingdom as the requesting
Member State. It was submitted by Mr Bedford thdeaision to suspend must be
taken by a court or tribunal independent of thecakee, and not by the Secretary of
State.

The second limb of the first issue is whethermd Secretary of State is a ‘competent
body’ for the purpose of Article 20(1)(e), she @hdact suspend the implementation
of the transfers and whether she can do so byieygoldo so in a class of case rather
than by an individual decision. The relevant poleye is that, subject to exceptions
not relevant in these cases, the Secretary of 8édges removal and thus suspends
the implementation of a transfer where judicialiegwproceedings have been
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instituted? It was submitted by Mr Bedford that this does swffice. What is required
is a decision in the individual case. Mr Bedforslcasubmitted that both limbs of this
guestion should be referred to the European Cduigtice in Luxembourg.

7. Issue 2:This only concerns YM. It is whether, in the circstances of his particular
case, the time limit for implementing his transiexs in fact “suspended” for the
purposes of the Dublin 1l Regulation. It is subetdtton YM’s behalf that in his case:
(a) there was no actual suspension of the trandfean the evidence, he was not
notified of any such suspension; and (c) the jadli@view proceedings cannot
themselves have been effective to give rise tcspesusion, not least because a stay
was refused: see paragraph [17] of Richards LXsuba.

8. Issue 3:This concerns MT and YM, who deny first claiminglasn in Italy. The
guestion here is whether the determination of wdreshperson has claimed asylum in
another member state so as to trigger the apmicati the relevant provisions of the
Dublin Il Regulation is one of jurisdictional orgmedent fact. If so, would it be
wrong to decide it at the permission stage by refupermission as this would mean
the claimant would not have the opportunity to gavel to call evidence, or otherwise
to test the matters relied on by the SecretaryateSin these cases a comparison of
the claimants’ fingerprints and fingerprint datgglied by the Eurodac Central Unit.
Richards LJ described this ground as based onra olgprocedural unfairness: see
[2010] EWCA Civ 275 at [11], [13] and [15].

9. Underlying the three particular issues is the beoapliestion of whether, and, if so, to
what extent, alleged breaches of the Dublin Il R&tgon are directly actionable by an
individual applicant for asylum. A number of autities have held that its provisions
govern responsibility as between Member Statesgbutot give directly actionable
personal rights to the individual asylum seekellessithe Secretary of State acts in a
Wednesburyinreasonable manner or in breach of that indiVisitiman rights.

[1l. The Evidence

10. At the time of hearing the evidence in supporthef tlaimants consisted of the
contents of section 8 of the N461 forms and theigd@mnts included with their
applications. In the case of YM there is additibnah undated statement by him. At
that stage no evidence had been filed by the Seyret State. After the hearing,
pursuant to my direction, on 27 October and 3 Ndy&m2010 further written
submissions and evidence were filed. These conde¢hgemeasures taken by the
Secretary of State to comply with the provision€otincil Regulation (EC)
2725/2000 (“the Eurodac Regulation”), the policytlod Secretary of State with
regard to deferring removal directions in casesre/laeclaimant has applied for
permission to seek judicial review, and the procediy which a suspension of
transfer under the Dublin Il process is implemeraed was in these cases. The
evidence filed on behalf of the Secretary of Simtbe statement of Lazarus Lebechi,
a Senior Caseworker at the Third Country Unit ef thk Border Agency, which is
responsible for the certification of asylum casedtord country grounds under the
provisions of the Dublin Il Regulation. The staternis dated 27 October 2010.

! The current guidelinesudicial Review and Injunctiorsame into effect on 26 July 2010. The exceptisee (
section 6) are where less than three months hapsed since a judicial review or a statutory apfmathe
same or similar issues”.
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IV. The legislative and policy framework

11.Since the European Council of Tampere in 1999 tlreean Union has sought to
develop a common asylum system. It is an evolvioggss. In 2008 the European
Commission published a proposal for the recastfripesystem which seeks to
improve its efficiency and ensure the needs ofdtseeking international protection
are covered by the procedure for determining resipdity.

12. At present, the legal framework establishing “theeda and mechanisms for
determining the Member State responsible for examgian asylum application
lodged in one of the Member States by a third-agumational” is now contained in
the Dublin Il Regulation, Council Regulation (EG)332003 of 18 February 2003. Its
predecessor was the Dublin Convention 1997, EC 9B4AC There are differences.
For example, Article 15(7) of the Dublin Conventjmmovides that “an applicant for
asylum shall have the right to receive, on requhstjnformation exchanged
concerning him or her, for such time as it remavailable”. There is no similar
provision in the Dublin Il Regulation.

13.The criteria and mechanisms of the Dublin Il Retgiatarelyinter alia on the earlier
“Eurodac” Regulation (Council Regulation (EC) Na2872000), which had applied
to the earlier Dublin Convention. The Eurodac Ratjah was adopted because of the
recognition that “fingerprints constitute an img@ort element in establishing the exact
identity” of applicants for asylum and whether thed made applications in more
than one Member State. It provided for the estabient of a system for the
comparison of fingerprints known as “Eurodac”. Thied relevant Regulation is the
Implementation Regulation (Council Regulation (E®) 1560/2003) which lays
down detailed rules for the application of the Dbl Regulation.

14.The recitals in the preamble to the Dublin 1l Regiain include:

(1) “a common policy on asylum, including a Comntturopean Asylum System” as part of the
objective of establishing freedom, security andigesfor those who legitimately seek protection;

(3) “a clear and workable method for determining fbember State responsible for the
examination of an asylum application”;

(4) “based on objective, fair criteria both for tember States and for the persons concerned”
which “should, in particular, make it possible &termine rapidly the Member State responsible
S0 as to guarantee effective access to the proegdtur determining refugee status and not to
compromise the objective of the rapid processingsyfum application”; and

(11) “the operation of the Eurodac system...shoutilifate the implementation of this
Regulation”.

15. Article 2(1)(e) of the Dublin Il Regulation provigdé‘examination of an asylum
application’ means any examination of, or decigonuling concerning, an
application for asylum by the competent authoritreaccordance with national law
except for procedures for determining the MembateStesponsible in accordance
with this Regulation”.
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16. Articles 3-4 of the Regulation are in Chapter Identhe heading “General
Principles”. Article 3(1) provides that applicat®for asylum “shall be examined by a
single Member State, which shall be the one whiehctiteria set out in chapter 11l
indicate is responsible”. Chapter Il contains witeheading describes as the
“hierarchy of criteria”. Article 3(2) enables a Méer State to accept responsibility to
deal with a claim although it has no obligatiordtoso. In such a case it is required to
inform the Member State previously responsible amg other Member State
conducting a procedure for determining the MemhateSresponsible.

17.By Atrticle 4(1) the process of determining the MenBtate responsible “shall start
as soon as an application for asylum is first ladgéh a Member State”. That (see
Article 4(2)) is “once a form submitted by the apght for asylum or a report
prepared by the authorities has reached the comtpetéhorities of the Member State
concerned”. Article 4(4) provides that “where amplagation is lodged with the
competent authorities of one Member State by aficgmb who is in the territory of
another Member State, the determination of the Marfitate responsible shall be
made by the Member State in whose territory thdiegp is present”. The provision
also provides that “the latter Member State shalinformed without delay by the
Member State which received the application andl #en, for the purposes of this
Regulation, be regarded as the Member State witbhwthe application for asylum
was lodged”. This provision also states that “thplant shall be informed in writing
of this transfer and of the date on which it tot&cp”.

18.By Atrticle 4(5) “an asylum seeker who is presenamother Member State and there
lodges an application after withdrawing his apglmaduring the process of
determining the Member State responsible shaldkert back, under the conditions
laid down in Article 20, by the Member State withieh that application for asylum
was lodged, with a view to completing the procdssetermining the Member State
responsible for examining the application for asylu

19.The material provisions in Chapter IlI's hieraratiycriteria are Articles 5 and 6.
Article 5(1) provides that the criteria for detenimg the Member State responsible
for examining an application for asylum are to ppleed in the order in which they
are set out in Chapter Ill. By Article 5(2) the el@hination of such responsibility is to
be made on the basis of the situation obtainingwvthe asylum seeker first lodged
his application with a Member State.

20. Article 6 provides that where, as in the presesesathe applicant for asylum is an
unaccompanied minor “the Member State responstslexXamining the application
shall be that where a member of his or her fansilgegally present, provided that this
is in the best interest of the minor” but, in thesance of a family member, shall be
the Member State in which the minor has lodgedhiser application for asylum.

21.Chapter V deals with “Taking Charge and Taking Bagkticle 16 provides:

“(2) The Member State responsible for examiningpplication for asylum under this
Regulation shall be obliged to:
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(©)

(d)

(€)

take back, under the conditions laid down in Aeti2D, an applicant whose
application is under examination and who is intdreitory of another Member State
without permission;

take back, under the conditions laid down in Agi2D, an applicant who has
withdrawn the application under examination and enaid application in another
Member State;

take back, under the conditions laid down in Aeti2D, a third-country national
whose application it has rejected and who is inténeétory of another Member State
without permission.”

(2) Where a Member State issues a residence dot¢umtte applicant, the obligations in
paragraph 1 shall be transferred to that Membée Sta

22.The conditions laid down in Article 20 are:

“(1) An asylum seeker shall be taken back in acancé with Article 4(5) and 16(1)(c), (d)
and (e) as follows:

(@)
(b)

(©)

(d)

(e)

the request for the applicant to be taken back ewstain information enabling the
requested Member State to check that it is resptasi

the Member State called upon to take back the egamtishall be obliged to make the
necessary checks and reply to the request addriesgeas quickly as possible and
under no circumstances exceeding a period of omghrfoom the referral. When the
request is based on data obtained from the Eursygdem, this time limit is reduced
to two weeks;

where the requested Member State does not comnteiisalecision within the one
month period or the two weeks period mentionedibbparagraph (b), it shall be
considered to have agreed to take back the asydekes,

a Member State which agrees to take back an asydeker shall be obliged to
readmit that person to its territory. The transieall be carried out in accordance
with the national law of the requesting Member &tafter consultation between the
Member States concerned, as soon as practicalgiipesand at the latest within six
months of acceptance of the request that chargakiee by another Member State or
of the decision on an appeal or review where tieeaesuspensive effect;

the requesting Member State shall notify the asydesker of the decision
concerning his being taken back by the Member Stejgonsible. The decision shall
set out the grounds on which it is based. It st@itain details of the time limit on
carrying out the transfer and shall, if necessaoptain information on the place and
date at which the applicant should appear, if heaigeling to the Member State
responsible by his own means. This decision magubgect to an appeal or a review.
Appeal or review concerning this decision shall sugpend the implementation of
the transfer except when the courts or competetiebso decide in a case-by-case
basis if the national legislation allows for thiemphasis added)

(2) Where the transfer does not take place withénsix months’ time limit, responsibility
shall lie with the Member State in which the apgiion for asylum was lodged. This time
limit may be extended up to a maximum of one yEtra transfer or the examination of the
application could not be carried out due to imprisent of the asylum seeker or up to a
maximum of eighteen months if the asylum seekec@ints.”

23.By Article 21 Member States are required to commai@ to any Member State that
SO requests such personal data concerning thenasg@eaker as “appropriate, relevant
and non-excessive” for the determination of the Menttate responsible for
examining the application and implementing anygdiion arising under the
Regulation. By Article 21(5) “the requested MemB#aite shall be obliged to reply
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within six weeks”. By Article 21(9) “the asylum dex shall have the right to be
informed, on request, of any data that is processaderning him” and if the
information has been processed in breach of thelgegn or Directive 95/46/EC on
Data Protection “in particular because it is incéetgor inaccurate, he is entitled to
have it corrected, erased or blocked”. The DubliRdgulation came into force on 1
September 2003. It applies to asylum applicatiodgéd from six months after that
date.

24.The preamble to the Implementation Regulation sta{é) a number of specific
arrangements must be established for the effeapydication of the Dublin Il
Regulation which must be “clearly defined so afatilitate co-operation between the
authorities in the Member States competent for @m@nting that Regulation”; (2) its
purpose is “to ensure the greatest possible cdhtibatween the convention
determining the state responsible for examinindiegions for asylum lodged in one
of the Member States”; and (3) the interaction leevthe procedures laid down in
the Dublin Il Regulation and the application of therodac Regulation dealing with
the comparison of fingerprints must be taken irtwoant.

25.The Implementation Regulationter alia concerns the establishment of an electronic
transmission network to facilitate the implememtatof the Dublin 1l Regulation.
Article 4 is entitled “Processing of requests fakihg back”. It provides:

“Where a request for taking back is based on dgipled by the Eurodac central unit and
checked by the requesting Member State...the reqlidstenber State shall acknowledge its
responsibility unless the checks carried out retreatlits obligations have ceased
under...Article 16(2), (3) or (4) of Regulation (ERp 343/2003".

and
“the fact that obligations have ceased on the liddisose provisions may be relied on only

on the basis of material evidence or substantiatedverifiable statements by the asylum
seeket. (emphasis added).

26.The system under the Eurodac Regulation involvedettablishment of a
computerised central database of fingerprint dathedectronic means of
transmission between the Member States and theatdatabase (see Recital 5).
Article 1 provides that the purpose of this systeito be to assist in determining
which Member State is to be responsible pursuatited®ublin Convention (and now
the Dublin Il Convention) for examining an applicat for asylum lodged in a
Member State and otherwise to facilitate the apgibe of the Dublin Convention.

27.By Article 2(1):

“(c)'Member State of origin’ means:
(i) in relation to an applicant for asylum, the MemBgate which transmits the
personal data to the Central Unit and receivesatelts of the comparison;

(e) ‘Hit’ shall mean the existence of a match otehas established by the Central Unit by
comparison between fingerprint data recorded irdéita bank and those transmitted by
a Member State with regard to a person, withoyugree to the requirement that
Member States shall immediately check the restitseocomparison pursuant to
Article 4(6).”
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28. Article 4 deals with the collection, transmissiordaomparison of fingerprints. It
obliges each Member State promptly to take theefipgnts of all fingers of every
applicant for asylum of at least 14 years of agktartransmit the fingerprint data and
the sex, reference number and date on which tigerignints were taken (see Article
5(1)) to the Central Unit. By Article 4(6):

“The results of the comparison shall be immediatdlgcked in the Member State of origin.”

29. Article 8 makes provision for the collection andritsmission of fingerprint data of
persons apprehended in connection with the irregutsssing of an external border.
Article 11 makes provision for the comparison ofgirprint data. Article 15 deals
with access to, and correction or erasure of datarded in Eurodac by the Member
State of origin. By Article 15(4), if a Member Stdhas evidence to suggest that data
recorded...are factually inaccurate, it shall ad#mseeMember State of origin as soon
as is possible”.

30. Article 18 deals with the rights of the data subj&y Article 18(1) a person covered
by the Regulation “shall be informed by the Mem$#ate of origin” of (a) “the
identity of the controller”, (b) “the purpose fohweh the data will be processed”, (c)
“the recipients of the data”, and (e) “the existen€the right of access to, and the
right to rectify, the data concerning him/her”. ik 18(1) also provides that in
relation to a person covered by Article 4 or Ai@ the information “shall be
provided when his/her fingerprints are taken”.

31. Article 18(2) provides that:

“...the data subject shall have the right to obt@immunication of the data relating to
him/her recorded in the central database and difgmaber State which transmitted them to
the Central Unit. Such access to data may be gtamtly by a Member State.”

Article 18(3) provides that any person may reqtiest data which are factually
inaccurate be corrected or that data recorded duligvibe erased, and that the
correction and erasure “shall be carried out witrexcessive delay by the Member
State which transmitted the data...”. Article 18(#d\pdes that, if the right to correct
and erase is exercised in a Member State othetttiaamvhich transmitted the data,
the authorities of that Member State “shall conthetauthorities of the Member State
or States in question so that the latter may chieelaccuracy of the data and the
lawfulness of their transmission and recordingitofrticles 18(5) and (6) provide
that the Member State which transmitted factualicturate or unlawfully recorded
data shall correct or erase the data and shaliroottiis in writing to the data subject
“without excessive delay” or, where it does noteggthat the data are factually
inaccurate or unlawfully recorded, shall explaimiriting to the data subject “without
excessive delay” why it is not prepared to cormearase the data.

32. Article 18(9) provides that in each Member Statertational supervisory authority
shall assist the data subject in exercising hiseorights. Article 18(10) provides that
the national supervisory authority of the Membext&which transmitted the data and
the national supervisory authority of the Membext&in which the data subject is
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present shall assist and, where requested, adhas#ata subject in exercising his or
her right to correct or erase data.

V. The Facts

(&) YZ's case — C0O/9992/20009:

33.

34.

35.

36.

37.

YZ, who had previously entered the United Kingddlegally, was removed to Italy
on 14 February 2008 under the Dublin Il Regulatida.re-entered the United
Kingdom and claimed asylum on 12 January 2009 sElieening interview was on 22
January. He was served with form IS86 which requimen to be fingerprinted. | set
out the material wording at [40]).

A Eurodac search dated 5 February matched YZ wittitain the UK dated 3
January 2008 and two “hits” in Italy, one on 15 Asg2007 and one on 19 February
2008, after his removal from the United Kingdom. Z:hMarch 2008 he was granted
a permit of stay in Italy for subsidiary protectidn letters dated 19 March and 16
April 2009 the United Kingdom Border Agency (heteaf'lUK Border Agency”)
invited YZ to attend an interview to discuss higlas claim and his other claims to
remain in the United Kingdom. At that stage the Bérder Agency had not accepted
that he was a minor. However, on 1 April 2009 SdliBocial Services informed the
UK Border Agency that it had completed a Merton pbant age assessment and
assessed YZ to be a minor.

On 20 April the UK Border Agency sent a formal reguto the Italian authorities
asking them to accept responsibility for considerabf YZ’'s asylum application
under Article 16(1) of the Dublin Il Regulation. Y&Zsolicitor was informed of this.
Two weeks later, on 4 May 2009, since there hadaeh a response from the Italian
authorities and the request was based on a Eulogursuant to Article 20(1)(c) of
the Regulation Italy was deemed to have acceptgabnsibility for YZ's asylum
claim. YZ was notified of this on 11 May, when tBecretary of State also certified
his asylum claim on third country grounds.

In the light of Italy’'s deemed acceptance on 4 Mayicle 20(1)(d) of the Regulation
required YZ ‘s transfer to be completed by 7 Noveni009. By Article 20(2), after
the six month period “responsibility shall lie witte Member State in which the
application for asylum was lodged”. In short, atteg end of that period, leaving
aside any question of suspension, the Secreteyadé was required to accept
responsibility for YZ’'s asylum application.

In a letter dated 3 June, YZ's solicitors soughtile of the evidence on which the
Secretary of State relied to show that YZ was ferable to Italy. The UK Border
Agency responded in a letter dated 25 June explanvhat Eurodac was and stating
that it relied on the Eurodac match and Italy’srded acceptance of responsibility.
Note that the matches were with fingerprints takem an illegal entrant to Italy on
15 August 2008 and a person who had claimed asilutaly on 19 February 2008.
The letter only referred to the latter as “unequadty [confirming]” that YZ claimed
asylum on that date. It was submitted by Mr Bedtbat the UK Border Agency
failed to inform YZ'’s solicitor of the decision teansfer YZ which it had already
taken: see skeleton argument paragraph 5. Hish@astng submissions (paragraph
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15) state that the letter dated 25 June “negleéctedy that [the Secretary of State]
had taken a transfer decision”. “Transfer” is leis1t for the decision to certify on
third country grounds. He also submitted that iswaly by the Secretary of State’s
summary grounds of defence that YZ was informetthefdecision. In a letter dated 2
September the NSPCC, expressed concern aboutntioeakof YZ, who was said to
be an unaccompanied minor who had been traumatisttdeeded counselling, On 4
September arrangements were made to remove Yalyoolh 11 September. It is
submitted on behalf of YZ that neither he nor lukcitors were informed of this until
service of the Secretary of State’s summary grounds

38.0n 7 September, three days after the arrangenergstove him were made, YZ
launched these proceedings. The UKBA replied tdN88CC in a letter dated 8
September stating that a clear set of fingerprdestified YZ as a person who had
already been removed from the United Kingdom tly k& an adult and that the
Italian authorities had confirmed that he “had bgeanted subsidiary protection
there”. On 10 September, before the Third Countmit Was aware that proceedings
had been launched, it asked the Italian authoffitiean extension of time for the
transfer because he was not found at his accommadadn 17 September the UK
Border Agency asked the Italian authorities foeatension of time to remove him
because his lawyers “have now taken suspensivei@idiction against the decision”.
Evidence of this was provided in Mr Lebechi’s phstring statement. Mr Bedford
submitted that the Secretary of State also fadeabtify YZ or his solicitors of this.

39.By an Order made on 14 December, and served oretérbber, | refused YZ
permission on the papers. On 8 February 2010 Hagkiom J refused his renewed
oral application at the same time as he considaneldefused the applications of YM
and MT.

(b) MT’s case — C0O/12450/2009

40.MT claimed asylum in this country on 13 May 200& ¢laimed to be 16 years old.
His account at his screening interview on 19 Mayg Wt he had left Eritrea in April
2008 and flown from Khartoum to Europe on 8 May &@@d then travelled to the
UK by lorry. He denied travelling outside Eritreaftre this trip. On 19 May he was
served with form 1S86 which required him to be &ngrinted. The form stated that
fingerprints provided “to the Home Office” may bisdosed “to the asylum
authorities of other countries which may have resgulity for considering your
claim”.

41.The IS86 form used in the case of the claimanteese proceedings do not inform
the individual served of the existence of the righéccess to and the right to rectify
data concerning him or her. Mr Mandalia, in hisosetskeleton argument, dated 27
October 2010 conceded that the current forms ugettimpart the information that
individuals are entitled to under Article 18(1)¢f)the Eurodac Regulation. The
concession is only made in respect of YM, but stheesame form was used in the
cases of YZ and MT, and is still in use, the lagfithe concession must apply to all
three.

42.The Secretary of State claimed (see pages 2-Zdattual background in the
summary grounds) that MT deliberately damagedihgeftips in an attempt to
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43.

44,

45,

46.

47.

obstruct the Eurodac process. Nevertheless, onl22009 the UK Border Agency
obtained a Eurodac search match with a person wt@laimed asylum in Italy on
11 September 2007 when apprehended in PalermoparfdAugust 2009 formally
requested the Italian authorities to accept respihityg and notified MT’s solicitors
of this.

By 3 September the Italian authorities were deetodthve accepted responsibility
for him. On 3 September in a letter signed by Mghies, a Third Country Unit
caseworker, the UK Border Agency informed MT thatyl had accepted
responsibility and certified his claim on Third Gty grounds. On 22 September
MT’s solicitors wrote to the UK Border Agency regtiag evidence that MT passed
through and claimed asylum in Italy. On 13 Octdbher repeated their request, and
asked the UK Border Agency to reconsider the decigd return MT to Italy because
of the time limits under the Dublin 1l Regulation.

MT’s application for judicial review was issued 28 October. The Secretary of State
received notification of the application on 29 Ao Mr Lebechi’s post-hearing
statement exhibits a letter to the Italian autiesitiated 29 October. This states that
the Third Country Unit had been informed by thevaht UK Border Agency
department that MT’s “application is under reviemddhis review has suspensive
effect” and asks for an extension of time to efteetremoval”. On 30 October the
Italian authorities formally accepted the transfeMT back to Italy and

responsibility for consideration of his asylum apation.

On 11 December the UK Border Agency respondeddadettters dated 22 September
and 13 October. That letter informed MT'’s solict@f the Eurodac match, the 4
August request for MT’s transfer (of which his sdbrs had previously been
informed), and states that his claim was certibadl'hird Country grounds on 28

April 2009 after the Italian authorities were deehte have accepted responsibility.
The 28 April date is a clear mistake: three linedier the letter stated that the request
to the Italian Authorities was only sent on 4 Augus

The letter also sets out why the Secretary of Statesatisfied of the Eurodac match
despite MT’s assertion that he did not claim asyinrtaly. It states that his
credibility is questioned in view of the accounthaa given and his attempts to
obscure his fingerprints by damaging his fingertipstates that despite being
satisfied that the results of the Eurodac and tice@ance letter from Italy is
sufficient evidence, the UK Border Agency had resgeé confirmation of MT’s
status in Italy and on 3 December had been inforbyetthe liaison officer in Italy that
he was known by the Italian authorities, had beémsed asylum in Italy, but was
issued a permit of stay for humanitarian reasonsrie year.

| refused permission on the papers on 21 DecerfMEs application was renewed
on the ground that he denied that he had previalaigned asylum in Italy. His
renewed application was also refused on 8 Feb2@t9 by Hickinbottom J.

(c) YM's case — CO/12776/2009

48.

YM was born on 23 April 1993. On 4 December 200®] then 15 years old, YM
presented himself to the Immigration Office in &all and claimed asylum. He was
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served with form 1S86 and subsequently fingerpdnt& his screening interview on
18 December he falsely claimed to have left Eritned. 1 September 2008, to have
travelled to Sudan, and then to France. A Eurodaock on 6 January 2009 matched
his fingerprints with those taken in Italy on 6yJ@D08 from an illegal entrant, and
fingerprints taken on 17 July from a person wholiggdor asylum. The claim for
asylum is denoted by the use of the case refeld@dieAA09JKG. In a letter dated 14
April 2009, responding to a request for a substantiterview by YM’s solicitors, the
UK Border Agency stated that the matter had befsresd to the Third Country Unit.
On 24 April it requested Italy to “take-back” YM der the Dublin Il Regulation, and
on the same day informed his solicitors she wasidening his case in line with
Dublin Il as it was believed another Member Statg/ibe responsible for his case.

On 8 May 2009 Italy was deemed to have acceptgubnssbility pursuant to Article
20(1)(c) of the Regulations. In a letter dated 8eJMM’s solicitors requested
disclosure of the information relied on to conclalat Italy was responsible for
determining his application. On 4 June the UK Borigency reminded the Italian
authorities of the request and asked them to “conifn writing without any delay that
[Italy] acknowledged responsibility for YM”.

In a letter dated 8 June 2009 the UK Border Agematified YM'’s solicitors of the
Eurodac match and the request to Italy. The sotgitesponded, now accepting that
YM had been fingerprinted in Italy, but statinghe not made or been given an
opportunity to make an asylum claim there. Theyehaince] sought the UK Border
Agency'’s assistance in obtaining a copy of thewamytlaim and photograph from
Italy. The UK Border Agency has refused to do sd laas relied on the Eurodac
match.

In a letter dated 1 September 2009 the Italianaaiiibs stated that “[a]ccording to
Article 16(2), Italy accepted the transfer of” YMdathus responsibility for him.
Article 16(2) (see [21]) applies where the Memb&t&has issued a residence
document to a person. On 8 September the SecEt&tate refused to consider his
claim for asylum and certified it on “third countgyounds” i.e. on the basis of the
Dublin Il Regulations. It is submitted on behald¥l that the Secretary of State did
not inform either him or his solicitors of thesecd#ons. Notwithstanding that, a letter
before action dated 13 October was sent. The UKi&oAgency responded in a letter
dated 14 October stating that YM’s case is a “th#iek” case subject to Article
16(1)(c) of the Regulations and therefore not stthiethe time limit to make a
request to the Member State deemed responsitifee tfase is subject to Article
16(1)(d) the time limit for transfer would have éga on 7 November 2009. Eurodac
stated “a positive and conclusive match” for YM wasorded in Italy on 17 July
2008 “when he claimed asylum” and referred to tier Eurodac hit for illegal

entry. It also stated it had been premature to sgo@-action protocol letter because
“no decision has been made” and “no removal dioesthave been set”.

No removal directions had been served but, on 28li@c an immigration officer
informed Solihull Children’s Services that YM waskie collected at 3:30am on 3
November, told of the decision to return him tdyitia pursue his asylum claim and
put on a flight for Italy with an escort at 7:30afme policy of giving certain
individuals less than seventy two hours noticesofioval directions was declared as
unlawful denial of access to the courRn(Medical Justice) v Secretary of State
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[2010] EWHC 1925 (Admin). In the case of YM, thdipp was thwarted because a
member of staff at Solihull Children’s ServiceswWarded the UK Border Agency’s
email to YM'’s solicitors and these proceedings wammched on 30 October. HHJ
Kirkham refused interim relief on the same day. phst-hearing evidence includes a
document dated 30 October stating that YM had ‘fiaespensive judicial action”
and asking for an extension of time. The SecrataState’s summary grounds were
served on 16 December. The claimant maintaingttiagts only on that date that he
was informed that his claim for asylum had beengedl and certified. HHJ McKenna
refused permission on 21 December. YM’s case waswved together with the other
two cases on 8 February and Hickinbottom J reftise@pplication.

VI. Discussion
(a) Can individuals rely on breaches of Dublin Il, andif so, in what circumstances?

53.1 first address what Mr Mandalia referred to aseiminary point. Although
preliminary, it is in a sense fundamental. It isetfter the claimants’ cases fall within
the limited situations in which alleged breachethefDublin Il Regulation are
directly actionable by an individual. Mr Bedfordosuitted that, notwithstanding the
approach taken in the cases, they do. He has nradarsubmissions in a number of
the cases to which | will refer. His starting pasthe direct applicability of the
criteria in the Dublin Il Regulation: on which s@enar v Secretary of State for the
Home Departmeri2005] EWCA Civ 285. In Case C-253/@6unoz y Cia SA v
Frumar Ltd and Redbridge Produce Marketing [2002] ECR 1-7289 at [27], the
European Court of Justice (hereafter “ECJ) stated:

“...regulations have general application and arectlyepplicable in all Member States.
Accordingly, owing to their very nature and theliage in the system of sources of
Community law, regulations operate to confer rigitgndividuals which the national courts
have a duty to protect.”

54.Mr Bedford relied on the only decision of the E@Jtbe Dublin 1l Regulation, C-
19/08Migrationsverket v Petrosiaf2009] 2 CMLR 33, in which the judgment of the
Fourth Chamber was handed down on 29 January PEOEcognised that the case, a
reference for a preliminary ruling by the Kammaerét of the
Migrationsdverdomstolen (the Court of Appeal in Iigmation Matters) in
Stockholm, was primarily concerned with the ponoin which a suspension pursuant
to Article 20 of the Regulation began for the pug® of the timetable for a transfer
under the Regulation. But he submitted that the’f0dgment proceeded on the
basis that the Regulation does have direct effettgive individual rights. In doing
so, he argued that the decision of CranstonR] (#) v Secretary of Staf2009]

EWHC 1182 (Admin), to which I shall return, was wgo

55.The next stage in Mr Bedford’s argument was thargssion that, since it has been
contemplated, for example, by Laws LHNAA (Afghanistan)) v Secretary of State
[2006] EWCA Civ 1150 [14], [16] and [21], that aallenge by an individual on
Wednesburpr human rights grounds might lie where the priovis of the Dublin II
Regulation have been applied properly, the posititbere there has been a breach of
those provisions ia fortiori. Article 20(1)(e) requires the requesting Membiatéto
inform the applicant for asylum of the decisiong&o set out the grounds on which
the decision is based and details of the time lomitarrying out the transfer. It also
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expressly contemplates an appeal or review of theber State’s decision
concerning his being taken back by the Member 3&sgonsible and provides for the
effect of such appeal or review on the timetableatTprovision, Mr Bedford
submitted, assumes the individual may have rightsy, he asked, should there be an
appeal or review at all if the individual has nghitis.

He illustrated this submission by referencéo (Somalia]2006] EWCA Civ 1540
at [21], decided three weeks beféra (Afghanistah In AA (Somaliaxonsideration
was given to the point in time by reference to white question under Article 6 of
the Dublin Il Regulation whether an unaccompani@aomhas a family member
present in a particular Member State was addre3$edconsequence of finding a
family member present at the relevant time is taarthat State responsible for
examining the minor’s application for asylum. Lalkstated that consideration of
this point in time may be logically prior to conerdtion of whether a family member
is present in that State. Mr Bedford accepteddbed that arose WA (Somaliapoes
not arise in the present case, but asked how thiiggoof an unaccompanied minor
would be protected against transfer contrary tgotioeisions of Article 6 without a
right to institute proceedings.

Mr Bedford also relied on the fact that the Eurodagulation confers rights on the
individual whose fingerprints are said to be mattctvith fingerprints taken in another
Member State. Those rights include the right tauest) that factually incorrect data
are corrected. IN1 (Previous claims — fingerprint match — Eurodé&titrea v
Secretary of State for the Home Departn]@607] UKAIT 00054, the Asylum and
Immigration Tribunal stated that an Immigration dedhearing an appeal needs to be
satisfied on the specific evidence in the particaéese, including, if available,
evidence of a match on the Eurodac system, whtkeappellant has made a
previous claim. The Tribunal (Hodge J and Batidth Stated (at [15]) that an
Immigration Judge will, as a matter of fairnessd be satisfied that the appellant
has had the facility to access information aboetabssertion against him that would
enable him “to make a meaningful forensic rebdiggtond mere denial”. Mr Bedford
submitted that without direct rights to the infotioa the individual is not able to do
SO.

| reject these submissions. The statemeii(Previous claims — fingerprint match —
Eurodac) Eritreawas made in an entirely different context andAkglum and
Immigration has since taken a different view ongheicular issue: see [100] — [102].
Moreover, there is a formidable body of case lawluding a number of decisions of
the Court of Appeal, which is contrary to them. $&@ases proceed on the basis that,
absenWednesburyinreasonableness or a breach of an individualisamurights,
although the Dublin 1l Regulation is directly amalble in Member States, alleged
breaches of it are not actionable by an individlaimant. Moreover, in those cases,
it is not the breach of the Regulation in itselfigthgives rise to the claim, but the
breach of a norm of domestic public law (iMednesburyrinciple) or of the
European Convention on Human Rights.

In AA (Somaliajhecourt rejected the submission that a claimant wéifled to a
second screening process in which hierarchy caiierthe Regulation are considered.
It did so in the light of the decisions of Wilsomdd the Court of Appeal iR (G) v
Secretary of Stat2004] EWHC Admin 2848 and [2005] EWCA Civ 546.the
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Court of Appeal inG’s case, Maurice Kay LJ stated (at [25]) that “#ffect of

Article 15 [of the Dublin Il Regulation] is not wonfer a free-standing substantive
right on individual applicants. Rather it is to udafe the relationship between two or
more Member States”. IAA (Somalial.aws LJ, who gave the main judgment, stated
(at [29] — [30]) that was the context in which fRegulation “advisedly located
consideration of new found or lately discoveredda@n that case a possible family
member of an unaccompanied minor in the United #amg). The remedy was not a
direct right but the ability to submit to the Meml&tate first approached that it make
a request to the United Kingdom pursuant to Articde Maurice Kay LJ gave a
concurring judgment.

In AA (Somalia}he court (at [53] and [59]) did grant permissiorchallenge removal
directions on a ground based on expiry of the fimé under Article 20. This

ground, however, emerged only on the morning ohimering and counsel for the
Secretary of State was not in a position to de#l wi In giving permission on that
single ground Laws and Maurice Kay LJJ said nothingualify what was said about
directly actionable personal rights in the eantiart of their judgments.

In AA (Afghanistan)2006] EWCA Civ 1550, Laws LJ, with whom May ana&gz
LJJ agreed, stated at [13]:

“I certainly accept in general terms that an asytl@mant cannot challenge (save perhaps on
human rights grounds) the allocation of respornisjtiiletween states for the determination of
his claim where that has been effected by propgliGgtion of Dublin | or I1.”

He qualified this statement by recognising thateéhaight be a challenge on
Wednesburgrounds where there had been, as there was indbkat a gross breach
of the time limit for completing a transfer but ttexeiving state continued to accept
responsibility for the claim. His Lordship was thiesaling not only with the situation
where there had been a proper application of tHaiDprocess but also with a
breach. Nevertheless, and contrary to Mr Bedfaadartiori submission, he only
contemplated a direct challenge Wednesburand human rights grounds.

The third Court of Appeal decision is thatRn(MK (Iran)) v Secretary of Staf2010]
EWCA Civ 115. In that case it was submitted, algdvls Bedford, that MK had
derived an unconditional right pursuant to Artit(1)(b) of the Dublin Il Regulation
to the completion of the examination of his asylapplication by the Secretary of
State. The submission was rejected. Carnwath tddsat [42]) that “the Regulation
is concerned with the allocation of responsibitis/between States, not the creation of
personal rights”. His Lordship recognised thaiigy be” that “a claimant threatened
with removal from the country which has respongipiinder the Regulation, has an
enforceable right to prevent his removal to anotimemtry before his claim is
determined”. But, he continued, “there is nothinghe Regulation...which can be
said to create a personal right to have the clatarchined within any particular time.
That is not its purpose.”

Mr Bedford submitted that Carnwath LJ's statemeasper incuriambecause the
decision inOmar v Secretary of Staf2005] EWCA Civ 285 was not considered. In
Omars case the Court of Appeal held that the critbuanot the mechanisms in the
Dublin I Convention, had direct effect during tharisitional period before the Dublin
Il Regulation was fully in force. Chadwick LJ statg@t [35]) that he would have been
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prepared to hold that Article 29 of the regulatgaive an asylum seeker a direct right
to require State A to call upon State B to takeghand, if State B accepted the
obligation to take charge, to transfer him to SEat&ut the point did not arise in that
case and there is no inconsistency between theide@nd Carnwath LJ’s statement
in MK (Iran)’s case. Carnwath LJ’s statement is, moreoverrgntconsistent with

the approach iAA (SomaliapndAA (Afghanistan)

The last Court of Appeal caseN®ota v Secretary of Stafg006] EWCA Civ 1380.
When refusing permission to appeal, Pill LJ (withom Moses LJ agreed) took the
same approach. Burton J had decided ([2006] EWH2 {Admin) that once there
had been acceptance of a transfer applicationgpkcant for asylum is not entitled

to challenge the transfer and that the Dublin IyiRation conferred no rights upon
individuals to challenge decisions between Statesyithstanding that the Regulation
is directly applicable in Member States. The decisiof Silber J iR (Chen) v
Secretary of Stati2008] EWHC 437 (Admin) at [30] and [35], and dfiiStopher
Symons QC irR (Haedare) v Secretary of Stgg09] EWHC 3444 (Admin) are to
the same effect.

Finally, | come to the decision R (J) v Secretary of Stafg009] EWHC 1182
(Admin) and its consideration of the ECJ’s judgmientligrationsverket v Petrosian
By the timeJ's case came before Cranston J, it was largelyesmexdbecause the
claimant had not been removed and had indeed lraeted asylum in the United
Kingdom. Cranston J (at [19]) rejected the subrais¢hat, in the light of the ECJ’s
decision, after the six month period in Article @he Dublin Il Regulation had
passed, it was unlawful for the Secretary of Simtemove a claimant.

In theMigrationsverkettase members of the Petrosian family applied $gluan in
Sweden. On examination of their application it meeapparent to the relevant
Swedish authority (the Migrationsverket) that thenfly had earlier applied for
asylum in France: see ECJ judgment at [16]. Theaignsverket requested the
French authorities to take back the members ofaimdly. The family appealed
against the decision of the Migrationsverket araiheéd that their asylum claim
should be examined in Sweden. On 23 August 2006uai@ Administrative Court
stayed the transfer pending its final decision,alvhi made on 8 May 2007. It
dismissed the family’s appeal and ordered thastispension should no longer apply.

The family appealed to the Kammarraten | of therslignséverdomstolen (the Court
of Appeal in Immigration Matters). On 10 May thatuct stayed execution pending its
final decision, which it gave on 16 May, when it aside the judgment of the County
Administrative Court. It did so on the ground obpedural error relating to the
composition of the bench, and referred the cask. ltaalso ordered that the decision
to transfer the family was not to be carried odbbethe County Administrative

Court had given its final judgment.

The County Administrative Court made a fresh deasin 29 June 2007. It annulled
the decision of the Migrationsverket on the grothmat the six month period in Article
20 of the Dublin Il Regulation had expired. The @guAdministrative Court held
that time ran from the time of the provisional gidl decision suspending the
implementation of the transfer procedure and rmhfthe time of the judicial
decision on the merits. The Migrationsverket appealgainst that decision and the
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Court of Appeal in Immigration Matters referred thsue for a preliminary ruling to
the ECJ. The ECJ held that Article 20 was to berpreted as meaning that the time
for implementation of a transfer ran from the tiofehe judicial decision which ruled
on the merits of the procedure.

Cranston J rejected the submission made on behalbo the basis of the
Migrationsverketase. He considered that the ECJ had directed atsigl to the issue
of how the time limits in the Dublin Il Regulati@me to be calculated and did not
guestion the annulment decision of the County Adstriative Court. He stated (at
[21]) that:

“The time limits in Article 20 are applicable astWeen the States concerned. A country’s
obligations are discharged once the six month deras elapsed subject to any extension. It is
clear from the background material and from Dulblitself, that there is no intention that
individual asylum seekers should derive rights frarticle 20...If [the requested State] had
refused to accept the claimant on the basis thmt fieriods had lapsed and the United
Kingdom demurred, that would have been a mattelisgfute between [the requested State]
and the United Kingdom. Conversely, if [the reqads$tate] agreed to process the claimant’s
claim, notwithstanding the time limits were excegdbat was a matter for [the requested
State], notwithstanding the normal applicationte provisions. Indeed, as indicated, Article
3(2) enables a Member State to accept respongitalideal with an asylum claim,
notwithstanding that it has no obligations to dolameither case could the claimant have
objected. Dublin Il gives rise to obligations beemeViember States; it does not confer claims
on individual asylum seekers.”

He reiterated at [32] that the time limits in thalilin 1| Regulation “do not confer
any individual right on the claimant: rather, thggye rise to claims between Member
States of the European Union”.

| respectfully agree with Cranston J’'s analysibath the scope of the decision in the
Migrationsverkettase and the effect of agreements between MenaiesS3o

reassign responsibility. The question referrecheoECJ was not whether breach of
the Dublin Il Regulation conferred rights on indiuals, and the judgment of the ECJ
does not suggest that the approach taken in théscofUEngland and Wales has been
put into question. Both the written observationgight Member States and the
European Commission ([2009] EWHC 1182 (Admin) &][3[31]) and the ECJ
(judgment, [41]) focused on the practicality of fieriods, the undesirability of
national appeal remedies being truncated or hati@gonsequence that requesting
States would automatically be responsible, andistkeof abuse by applicants for
asylum aiming to produce that consequence. | mateinR (Vatheesan) v Secretary
of Statgf2009] EWHC 3727 (Admin), while HH Judge Bidder @&ve permission to
apply for judicial review on the basis Mligrationsverket v Petrosianhe did not

refer to the decision ids case, which may not have been cited to him.

Thetraveaux préparatoiresreferred to in bottMigrationsverket v PetrosiaandJ's
case, give no support for the contrary propositianCOM (2001) 447 Final, issued
on 26 July 2001, the European Commission set @upthposes of what became the
Dublin 1l Regulation. Those (see paragraph 2.1)juthed: to ensure that asylum
seekers have effective access to procedures ferndiging refugee status to prevent
abuse of asylum procedures in the form of multggplications; to close loopholes in
the Dublin Convention; to ensure that the MembeateStresponsible will be
ascertained as quickly as possible; and to incrimssystem’s effectiveness.



Judgment Approved by the court for handing down. R (YZ, MT and YM) v SSHD

72.Paragraph 2.2 of COM (2001) 447 Final states thairder to take the lessons of the
past on board, the proposal includes:

“new provisions emphasising each Member Statejsomresibility vis a vis all its partners.when it
allows illegal residents to remain on its territhrfemphasis added)

and that the provisions on Member States’ obligetio

“are being examined with a view to determining vihidember State is responsildely insofar
as those provisions affect the course of proceedimween Member States or are necessary to
ensure consistenayith the proposal for a directive on proceduresgianting and withdrawing

refugee status(emphasis added).

(b) Issue 1: Suspending time under Article 20(1)(e)

73. Article 20(1)(e) empowers “the courts or competardies” to suspend the time for
implementing a transfer to the Member State whizh dgreed to take that person
back. Is the Secretary of State is a “competeny’bfuat this purpose? If she is, can
she suspend time by a policy such as her polisuspend whenever an application
for judicial review is made? Mr Bedford submittédit the Secretary of State is not a
competent body, but that, if she is, she must naakiadividual decision and cannot
rely on a policy.

74.Mr Bedford relied on the difference between thentécompetent authorities” (used
in Articles 2(e) and 4(2)) to denote the authordggponsible for determining
applications for asylum (in the United Kingdom, Becretary of State), and the term
“competent bodies” in Article 20(1)(e). He subnuttiis shows the latter must be an
entity independent of the authority responsibletiigrtransfer. The phrase “court or
competent bodies” in his submission showed thatker20(1)(e) refers to the body
responsible for the appeal or review rather tharbitdy responsible for determining
the application for asylum and for making requestder the Dublin Il process.

75. Mr Bedford also argued that the body must be a lodigpendent of the executive.
He submitted that to suspend time it was necedsatiie Secretary of State to apply
to the court for an appropriate order. Where thividual had instituted judicial
review proceedings challenging the decision todi@mhim, it was likely that the
claimant would consent to such an order pendingtiteome of the judicial review.
To allow the Secretary of State to suspend transfgaterally would mean that
neither the applicant nor the requested state wknubdv that the timetable has been
suspended.

76.0n the first limb of this issue | accept Mr Mandadi submissions. | deal here with
the general principle. I will consider the subnossthat, if the Secretary of State can
act unilaterally, neither the applicant nor theuesied state will know in [84] — [88].

77.Migrationsverket v Petrosiadoes not assist the claimants on this point. & wa
([2009] 2 CMLR 33 at [64] — [66]) concerned onlytiwvthe time from which
suspension ran and was concerned with the dea$iartourt. Unsurprisingly, the
ECJ did not address the question of what bodiekldmi“competent bodies”. Mr
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Bedford sought support from the reference in thigient in theMigrationsverket
case ([31]) to the observations submitted by a rermobMember States about
applicants for asylum abusing the appeals procéssercourts are overburdened and
are unable to deal with a matter within the six therperiod. He argued this showed
that “competent bodies” excludes the SecretarytateSecause, if she could suspend
time, the institution of court or tribunal proceegsé could not be used to abuse the
process. But this is stated in the part of the puelgt summarising observations by
Member States, not in the part setting out the E@&ws or its decision. Although
the ECJ was also concerned ([2009] 2 CMLR 33 & lwh the practical impact on
the relevant court, it only addressed the quesifamhentime commenced. It was not
concerned withwho could suspend time.

| therefore turn to the wording of Article 20(1)(&his deals with suspension pending
“appeal or review”. “Review” is a term broad enouglencompass a process
undertaken by a non-judicial body, including areintl review by the body
responsible for making the original decision, iis ttontext to initiate the Dublin I
process. Such internal reviews are commonplaceamyradministrative contexts.
Moreover, the use of a term different to that usedenote the authorities responsible
for considering the asylum application and thegfandoes not indicate that the
“bodies” must be independent of the executive. ffammers of the Regulation did not
so indicate by using the term “court or tribunat™oourt or independent competent
bodies”. They used the term “competent bodies’ Within the scope of the
Secretary of State’s power to consider whetheamster is to be implemented or, in
the event that further representations are madeytew her decision.

The practical consequence of excluding the Segrefa®tate would also in many
cases have an adverse impact of the Regulatiofitsymd rapidly determining the
Member State responsible and thereafter transéemiividuals in accordance with a
tight timetable: see Recital 4 and Articles 2019l 21, which | have set out at [14],
[22] and [23]. This is because in any case in wilicther representations were made
or legal proceedings instituted it would imposephfigation on the Secretary of State
to institute proceedings seeking an order froncthat suspending the
implementation of the transfer with the consequetdy. InMigrationsverket v
Petrosianthe ECJ had regard (at [52]) to the impact ofdbiestruction of the
Regulation for which the Petrosian family contendadhe practical position of the
court in the requesting state. In that case thet @mmsidered that, on the construction
for which the Petrosians contended, in order tomdgwith the timetable, the
requesting court may have had to rule on the mefiéstransfer procedure without
sufficient time to take account of the complex natof the proceedings.

80. Mr Bedford’s submissions assumed that there woeattenlly already be judicial

review proceedings before the court. But, if higuanent is correct, the Secretary of
State would also be obliged to institute proceeslimbere there were none. She
would have to issue proceedings even where shedavaghat there may be some
merit in the representations made by the applifardsylum. The problem would be
similar where no view has yet been taken of theasgntations because they require
complex assessments and examinations. Requiringghtition of proceedings
would impose a considerable burden both on theeSsgrof State and on what is
already an overburdened jurisdiction. If the Sexasedf State wished to suspend time
she would be required to seek what is, in effatipgunction against herself.
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Requiring her to do this opens the door to abusaus®e a claimant may not, as Mr
Bedford suggested, agree to a consent order batgstinate in an effort to delay
matters until after the expiry of the six monthipér

| turn to the second limb of this issue. Can ther&tary of State decide to suspend
implementation of a transfer by a policy? Underdt&doty, Mr Bedford relied on the
use of the phrase “decide on a case by case hagsticle 20(1)(e). He submitted

this precludes a general policy. Moreover, he atghat if the Secretary of State
made the decision to suspend time, neither thaagmplfor asylum nor the requested
State would know of this or know when the timetfansfer expires. Similarly, he
submitted one cannot infer a decision to suspenihdgj and to stay the process simply
because an applicant for asylum has brought judieiéew proceedings. He relied in
particular on the fact that the summary groundsaich of the three cases asked the
court to order that any renewal of the applicatmmpermission should not act as a
bar to the removal to Italy. Mr Bedford also suliedtthat the requests for extensions
of time sent to Italy were misleading. They implibdt the institution of judicial
review proceedings has a suspensive effect and t&s no evidence that the UK
Border Agency informed the Italian authorities tta courts had refused to stay
removal.

The evidence of Mr Lebechi is that the guidelinescasuspension of time in place in
2009, when the three claimants arrived in the Winikengdom and when “Third
Country” decisions were made in their cases, wasesame as they are now. He
stated:

“In summary, subject to exceptions, UK Border Agendll defer removal if an application
for judicial review is made prior to removal and B¢rder Agency has received: (a) a copy
of the claim form as issued by the court; and (bdjay of the grounds for judicial review. |
can confirm that this is the policy followed by thiird Country Unit.” (paragraph 3)

The guidelines are published by the UK Border Agemt behalf of the Secretary of
State.

Mr Lebechi’s evidence is (paragraphs 7-9) that wlar applicant for asylum
institutes judicial review, the Third Country Usinds a formal notification to the
receiving state informing them that “the applichas taken suspensive judicial action
against the decision” to transfer and asking foexension of time. He states this is a
reference to the claim for judicial review and Secretary of State’s “decision to
suspend the removal in line with the publishedqydli

In the present cases the UK Border Agency inforiviécnd YM of the decisions to
ask Italy to take responsibility for them on 20 AO09 (YZ) and 8 June 2009

(YM). It had previously informed YM that his cas@svbeing considered under
Dublin 1l on 24 April. MT was told, at the late$ty the letter dated 3 September
2009, when the Third Country certificate was issudte UK Border Agency
informed the Italian authorities the claimants kalcen “suspensive judicial action”
and asked for extensions of time on 17 Septemhg), @ October (MT) and 30
October (YM). This was shortly after the institutiof judicial review proceedings on
7 September (YZ), 23 October (MT) and 30 OctobeM)YIn YZ's case, an earlier
request for an extension had been made after heotdsund at his accommodation:
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see[38]. What in fact happened in their cases shlibatghe requested State, Italy,
was told the United Kingdom authorities were susipanthe implementation of the
transfers and stopping time running, and the relelalian authorities knew of this.

The general position with regard to policies in Esiglaw is that it is permissible for
a public body to adopt a policy as to the appratelill adopt in the generality of
cases provided that it does not unlawfully fetteelf from considering an individual
case: see, e.d@3ritish Oxygen Co Ltd v Board of Trafie971] AC 610, 625, 631.

It is not suggested that the guidelines as to sispe constitute an impermissible
fetter in English law terms. The question is whethe need to decide on “a case by
case basis” in Article 21(1)(e) precludes a deaisi@ade in the case of an individual
by the application of a published policy guidelifteclearly does not. It is, as Lord
Scarman observed Re Findlay[1985] AC 318, 335, difficult to see how a Secrgta
of State “could manage the complexities of hisustay duty without a policy” (in
that case concerning parole) and attempting tads kkely to impede the
achievement of consistency and fairness. The Sagret State’s policy as to
suspension is, in my judgment, consistent withgeaeeral thrust of not allowing the
policy of the Dublin Il process to prejudice juditprotection in the requesting state:
seeMigrationsverket v Petrosiaj2009] 2 CMLR 33 at [48] and [50]. It also
facilitates the policy to allocate responsibilitapidly” and thereafter to transfer in a
timely way.

In the present cases the claimants or their sotivere informed of the decision to
transfer on “Third Country” grounds, i.e. under tgblin Il Regulation, before they
instituted their applications for judicial reviehe Italian authorities were informed
they had taken “suspensive judicial action” shoatfitgr proceedings were launched
and a request for an extension of time was made.

There is a certain unreality in the position takerbehalf of the claimants, and force
in the observation made by Sullivan LJ when refggiarmission on the papers.
Richards LJ at [2010] EWCA Civ 275 at [17] noteattBullivan LJ stated that the
claimants’ solicitors would have been the firsptotest if the Secretary of State had
not suspended implementation of the removal inaesg to their judicial review
claims. It was not unlawful for the Secretary cht8tto have a policy to assist in the
orderly administration of the Dublin Il process wHegal proceedings have been
instituted by a person who is the subject of a esito another Member State. It is no
objection that this is part of a wider policy abtha institution of judicial review in
immigration cases. The claimants or their legatesentatives had all been informed
of the requests made to Italy. Their legal repredamres knew, or should have known,
of the published guidelines about removal.

Since the Dublin Il process does not, save in #seg and in the sense | have
identified (see [58]) create actionable rights tgividuals, | do not consider the
Secretary of State was under a duty to inform thienants that a request to suspend
time for implementing the transfers had been madbs Italian authorities. I6heris
case [2008] EWHC 437 (Admin) at [25] Silber J dtidteat it was his provisional

view that an asylum seeker does not have the tiogh¢ informed before a
certification is made under the Dublin 1l Regulati€ranston J, id's case, in the
passage set out at [69] stated it would not bewfoldor the United Kingdom to
return a person even after the expiry of the sixtmgeriod if the other Member State
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agrees to accept responsibility. So also, the ourest the suspension of the time
limit is a matter for the requesting and the reteedlember States.

It may, in the light of the Secretary of State’dipg be desirable for there to be
consideration of whether the almost standard-folrda regularly used in the
Secretary of State’s Acknowledgements of Serviaeimoval cases should be
amended to reflect the fact that a case is a Dubtiase. But | do not consider that
Mr Bedford is assisted by his reliance on the fhat in these cases the Secretary of
State sought orders permitting removal notwithstamd renewal of the applications.
Strictly speaking, seeking an order which pernfiesfteedom to remove is not
inconsistent with seeking the suspension of thetaiie under the Dublin Il process
while the court seised of the judicial review predmgs decides what to do.
Moreover, in only one of the three cases, that M Wid the court in fact order that
renewal of the application be no bar to removalaHly, as to whether “suspensive
judicial action” is misleading, it is shorthand amaks the potential disadvantages of
shorthand. But since the Secretary of State is)igudgment, one of the bodies
competent to suspend time for implementing a teansido not consider that the
shorthand phrase used in what is oftgma@aformadocument is materially misleading.

(b) Issue 2:

My conclusions on the second limb of the first essoean that the second issue,
whether in the circumstances of YM’s particularezabe time in which to implement
the transfer was in fact suspended, is also redotvéavour of the Secretary of State.

(c) Issue 3: Is the question whether a person has clagd asylum in another
Member State a jurisdictional or precedent fact, au, if so, were YM and MT
unfairly deprived of the opportunity to call evidence testing the Secretary of
State’s determination?

The decision irR v Fulham, Hammersmith and Kensington Rent TribuexapZerek
[1951] 2 KB 1, 6 and 10, which has been followedniany cases, establishes that a
court considering an application for judicial revienust consider the correctness of
the finding of the subordinate body on a questibjumgsdictional or precedent fact.
This is because the question is one on which thedjetion of the body which
decides it depends. The court will consider whetherevidence relied on, in the
present context by the Secretary of State, is@afft to resolve a question against a
claimant and establish jurisdictioR (Ullah) v Secretary of StaEEOOS] EWCA Civ
1366 at [28]) and (see Wade and Forsgitiministrative Layw10" ed 216) will
consider any admissible evidence of the non-fubihinof a jurisdictional fact, which
would mean there is no jurisdiction.

It is submitted on behalf of YM and MT that estahlng that they have made a claim
for protection in another Member State is a juddnal fact. It is also submitted that
the consideration of their cases has been prockdurdair, primarily because they
were not told of the right of access to data onBheodac system and the right to
rectify it conferred by Article 18(1)(e) of the Exttac Regulation. This, it is
suggested, has precluded them from putting evideefmre the court to support their
claims that the Secretary of State did not in feate jurisdiction under the Dublin I
system in their cases. Mr Bedford also submitted tiere were breaches of their
rights under Article 18(1)(a) and (b) to be infoh the identity of the data
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controller and the purpose for which the data baélprocessed within Eurodac. He
referred to the right under Article 47 of the Cladf Fundamental Rights of the
European Union to an effective remedy and to alf@aring by an independent and
impartial tribunal, a provision which is substaltyign the same terms as Atrticle 6 of
the European Convention on Human Rights.

94.1 can deal with Article 18(1)(a) and (b) brieflyh@ IS86 forms served on YM and

MT were signed by an Immigration Officer. The do@mhis headed “Home Office
UK Border Agency” and states that the fingerpremsl information are being
provided “to the Home Office”. It is utterly unargjle that there is any failure to
comply with the requirements of Article 18(1)(ajtiarly, there is no breach of
Article 18(1)(b) or (c). The document states tiat information “may be disclosed
to...foreign governments and other bodies for immigrapurposes..fand] “in
particular, if your fingerprints were taken for &gy purposes, they may be disclosed
in confidence to the asylum authorities of otharrtaes which may responsibility for
considering your claim”.

95.The real issue concerns Article 18(1)(e). On bebflhe Secretary of State, it is

96.

97.

98.

conceded that the current 1IS86 forms used do npalinthe information that
applicants for asylum whose fingerprints are bealgn are entitled to under Article
18(1)(e). Clearly consideration should be giveanwending the form. Mr Mandalia,
however, submitted that the rights of YM to chafjenthe accuracy of the data have
been respected. His supplementary written subnmssio not address the position of
MT, but it is the Secretary of State’s positiontthE’s claim on this ground should
also fail.

| deal first with the submission that this questi®a jurisdictional or precedent fact.
The Dublin 1l system recognises that fingerprirdastitute an important element in
establishing whether an applicant has claimed asytuanother Member State
(recital 4 to the Eurodac Regulation). This is g “Eurodac” computerised central
database of fingerprint data and electronic me&trsiesmission was establishéid.
was submitted on behalf of YM and MT that they hawgebeen afforded a chance to
dispute the Eurodac hits beyond a mere denial lzatdbecause the determination of
whether they claimed protection in another statepsecedent fact to the operation of
the Dublin system they were not able to put befbeecourt material enabling the
court to determine whether the jurisdictional faeis satisfied.

One of the purposes of the Dublin system is tobdistaa common policy on asylum
and justice for those who legitimately seek protegtbut (see [58] — [69] of this
judgment) Dublin Il does so by regulating relatidiedween Member States rather
than by in itself generating rights in individualsis difficult to see the question of
which State has responsibility to determine aniagpbn for asylum as a precedent
factquoadan individual, especially in the light of the alyllof Member States to
make arrangements between themselves acceptimmnsaisility notwithstanding the
normal application of the Dublin Il provisions.

It is also difficult to see this question as a paEnt factjuoadother Member States.
The Dublin system provides that a Eurodac hitubjexct to the provisions of Article
4 of the Implementation Regulation, the means t#ldishing the responsibility of a
Member State. Article 4 (see [25]) provides thaewla request for taking back is
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based on data supplied by Eurodac and checkecelretiuesting Member State in
accordance with Article 4(6) of the Eurodac Regatatthe requested Member State
shall acknowledge its responsibility unless thecksecarried out reveal that its
obligations have ceased” under specified paragraptiee Dublin 1l Regulation.
Article 4(6) provides that final identification dhbe made co-operatively pursuant to
Article 15 of the Dublin Convention but the mectsmifor administrative co-
operation, including checking, is now set out iagter VI of the Dublin Il

Regulation, in particular Article 21 which (ArtickL(8)) provides that a Member
State which forwards information to another Mem®tate that has, pursuant to
Article 21(1) requested such data “shall ensureiths.accurate and up-to-date”.

99.The asylum seeker is, by Article 21(9), given tightrto be informed on request of
any data that is processed concerning him. Ardabé the Implementation Regulation
demonstrates the weight to be attached to the msitelvealed by the Eurodac
system. It also provides that “the fact that olilmas have ceased because the
applicant for asylum has left the territories ofiveer States for at least three months
or has obtained a residence document (i.e. undexies 4(2), 16(2), (3) or (4) of the
Dublin Il Regulation) may be relied on only on thesis of material evidence or
substantiated and verifiable statements by thaiasgeeker”. The Implementation
Regulation thus provides for the means of establistvhere a person made his or her
first claim to protection and thus the Member Stasponsible. It is the data supplied
by the Eurodac Central Unit and checked which reclisive unless the individual
provides substantiated and verifiable statements.

100. Mr Bedford relied on the statementYh (Previous claims — fingerprint match —
Eurodac) Eritrea[2007] UKAIT 00054, to which | have referred (4&&]), for the
proposition that YM and MT must have an opportunitythe Tribunal’s words at
[15], “to make a meaningful forensic rebuttal beganere denial”. But that statement
was made in a completely different context. Thaitert was the use of a Eurodac hit
in the substantive consideration by the Tribunamfappeal against the Secretary of
State’s decision to remove an individual as agdleentrant. The Immigration Judge
found in favour of the individual despite the Euasodit because the Secretary of
State failed to back it up with adequate supporémigence. On reconsideration it
was held that the Immigration Judge had not madetarial error of law. Secondly,
the Eurodac data was produced essentially to adseeption and fraud and the
Tribunal reconsidering the Immigration Judge’s diexi referred to the higher civil
standard of proof necessary in such cases.

101. Thirdly, and significantly, the panel reconsiderihg decision accepted (see
[14]) that it was not “in a position to make a miegful assessment of the [Eurodac]
system in general”. Its decision was as to what [$B]) “absent such an assessment
of the system in general” an Immigration Judgenactairly would need to be
satisfied of.

102. It was only in the later decision BZ (Eurodac — Fingerprint Match —
Admissible) Eritred2008] UKAIT 00007 that the Tribunal undertook engral
assessment of the Eurodac system. It concluded42pehat fingerprint evidence
from the Eurodac system is admissible in eviderateonly in considering which
Member State is responsible for examining an apptia under the Dublin 11
Regulation but generally as part of the examinatiba claim to asylum. It also held
(see [45]) that if there is a dispute as to a mdtwt must be a question of fact to be
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determined on the available evidence but, in thiet lof the evidence the Tribunal
heard about the system and its accompanying safiggua its judgment “evidence of
a match produced through the Eurodac and confitmgdgthe Immigration

Fingerprint Bureau in Lunar House] should be regdrals determinate of that issue in
the absence of cogent evidence to the contraryd.Tiribunal (at [50]) rejected the
submission that there was any requirement for bonation in respect of fingerprint
evidence.

103. One of the questions canvassed before me was wheihéegitimate to refuse
permission to apply for judicial review where atfarcissue is a jurisdictional fact. A
court may be more cautious in practice in shuttinga claim where the claimant
wishes to challenge a fact upon which jurisdictiests. But, in principle, if there is
no arguable basis for stating that the decisionariakconclusion on that fact is
wrong, permission should not be given.

104. Ireturn to what happened in the cases of YM and ™ process under the
Eurodac Regulation is that the Member State tlaaisimitted the data to the Central
Registry (in these cases the United Kingdom) islired to contact the other State (in
these cases Italy) so that the latter may checld¢heracy of the data.

105. Inthe case of YM, in the letter dated 3 June bigors asked for disclosure of
the information relied on to conclude that Italyswasponsible. When informed by
the letter dated 8 June of the Eurodac match,dh&tsrs did not challenge the
accuracy of the match or of the data transmittedatthey then maintained was that
YM had not made or been given an opportunity to ereklaim for protection in
Italy. They asked for confirmation of the asyluraint and a photograph of YM from
Italy. There is no entitlement to these under theoHac Regulation. The rights of
data subjects are set out in Article 18 and damwtide this right (cf the position
under Article 15(7) of the Dublin Convention). Nes&stance is gained from Article
4(6) of the Eurodac Regulation, both for the redsgawve earlier (see [98]) and
because Article 4 is in chapter Il of the Regulatiehich deals with arrangements for
collection, transmission, comparison, storage aaduge of data, not the chapter on
the rights of data subjects.The Secretary of Sliak@ot certify YM’s claim until after
the Italian authorities expressly accepted resjiitgj “according to Article 16(2)”
of Dublin Il, i.e. that it had issued a residenoeument to YM. In these
circumstances, in the light of the fingerprint niaénd the residence permit, the
Secretary of State was entitled to conclude thatiéta was not incorrect and YM had
claimed protection in Italy.

106. | turn to MT’s case. Subject to two differencese(fE07]) , his position is
substantially the same as YM’s. He was served foittm IS86 on 19 May 2008. On
4 August 2009, the day the UK Border Agency formadiquested the Italian
authorities to accept responsibility she notified’ssolicitors. He was informed on
3 September that Italy had accepted responsilaifitythat his claim had been
certified on Third Country grounds. After he ingtéd proceedings on 29 October
the UK Border Agency asked the Italian authorif@san extension of time to
effect the removal. The following day the UK Bordagency received a formal
acceptance letter from the Italian authoritiesisggthat they accepted MT’s transfer
under Article 16(2); that is they had issued MThaatresidence document.
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The differences between MT’s position and YM'’s fargt that the Secretary of
State certified MT’s claim on Third Country grourtasfore she received the formal
acceptance letter from the Italian authorities 8rOg&tober, although after the
deemed date of acceptance. Secondly, the UK Béwgency did not to reply to
MT’s solicitors’ letters dated 22 September andOtBober (see [46]) until well
after proceedings were issued. That was a partlgulafortunate lapse in the case
of a non-adult applicant for asylum. The Agency wd reply to the solicitors even
after receiving the formal acceptance letter from Italian authorities.

It appears, however, from the letter dated 11 Déegrto MT’s solicitors that
further enquiries had in fact been made of thealtehuthorities and that on 3
December the UK Border Agency was informed by thisdn officer in Italy that
MT was known to the Italian authorities under detgnt name, had been refused
asylum in ltaly, but had been issued a permitay §r humanitarian reasons for
one year. | have concluded that in the light offtdrenal acceptance on the basis of
having issued a residence permit, and the furtifermation given on 3 December
2009, the Secretary of State was entitled to calecthat the fingerprint data was
not incorrect and MT had claimed protection inyitAVhatever failings of
communication there may have been before receigteotetter dated 11 December
2009, MTs lawyers have not, since that date sotmgtiallenge the reported
statement of the Italian authorities that they isaded a permit to MT.

My conclusion is that, for the reasons given in] [9¢99], the question of having
claimed asylum in another Member State is not dnersdictional or precedent
fact but, if it is, on the evidence before me (Hdéb] — [108]), the Secretary of State
was correct in concluding that YM and MT had clathpeotection in Italy.

VI. Conclusion

110.

For the reasons given in this judgment, these damust fail and the applications
for judicial review be dismissed.



