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DECISION: The Tribunal affirms the decision not to grant the

applicant a Protection (Class XA) visa.



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantdpglicant a Protection (Class XA) visa
under s.65 of th#ligration Act 1958the Act).

The applicant, who claims to be a citizen of th@i#ic of Koreg arrived in Australia and
applied to the Department of Immigration and Citizieip for a Protection (Class XA) visa.
The delegate decided to refuse to grant the vidanatified the applicant of the decision and
his review rights by letter.

The delegate refused the visa application on teeslthat the applicant is not a person to
whom Australia has protection obligations underRiedugees Convention.

The applicant applied to the Tribunal for reviewtloé delegate’s decision.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid application for
review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thasi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdiegtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 ConventiofafR® to the Status of Refugees as
amended by the 1967 Protocol Relating to the StftRefugees (together, the Refugees
Convention, or the Convention).

Further criteria for the grant of a Protection @l&A) visa are set out in Parts 785 and 866
of Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definegtticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedr&asons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtogsuch fear, is unwilling to avalil
himself of the protection of that country; or wimmt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.



The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225JIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR IMIMA v Respondents S152/20@804) 222
CLR 1 andApplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes of
the application of the Act and the regulations fmdicular person.

There are four key elements to the Convention d&fim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsiudes, for example, a threat to life or
liberty, significant physical harassment or illaéteent, or significant economic hardship or
denial of access to basic services or denial chafpto earn a livelihood, where such
hardship or denial threatens the applicant’s caypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemf)ainst a person as an individual or as a
member of a group. The persecution must have ariadffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthef persecutor.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbtely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &zhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aa@@mtion reason must be a “well-founded”
fear. This adds an objective requirement to theireqment that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odqrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if



stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicant. The Tribunal also
has had regard to the material referred to in tlegéhte's decision, and other material
available to it from a range of sources.

The applicant is a Republic of Korean national barthe 1980s The applicant claims to
have no other family members, either in Austrati&orea. The applicant currently resides in
suburb A and lives with people he describes abitige stay family. The applicant has
recently completed his Education and is currentlgiing his results.

The applicant first came to Australia in the 19860d returned to Korea a number of times
The applicant then returned to Australia in théye2000s [information about the applicant’s
visa history deleted in accordance with s.431] de@endent of his aunt [information
deleted: s.431] In the mid 2000s the applicant grasted a visa which allowed him to stay
in Australia until the late 2000s During this tinie applicant returned to Korea a number of
times. According to DIAC records the applicant' iakeft Australia in the mid 2000s and has
not returned. The applicant lodged an applicatarafProtection (Class XA) visa.

In his application for a Protection Visa the appfitstates the following:

| do not know what happened when | was taken fronth<orea. This is because |
was too young to understand my situation and algen@mories are very vague.

| was brought up by my aunt, person 1, who is magdinother’s (biological
mother’s) sister.

When | was a child, my blood mother (biological Ineo} sent me to her sister and
since then | lived with my aunt and her family utfiiey abandoned me and left to
country B.

However | managed myself well that | am a law aigdiitizen and | have never and
never will commit a crime under any circumstances.

Australia is my home and | take proud and dignityhiat. And also | will be a great
asset for Australia.

| spent my juvenile period and adolescence in Aliatr
Above all, | have no where else to be but Australia
When asked what the applicant feared if he werk ba&orea, the applicant wrote:

| am an orphan.



| do not have anybody in Korea and any memory atf¢buntry, because | was
adopted when | was a child by my aunt who hasrieft

Therefore | do not have a country to go back.

| believe myself as an Australian and if | go baxKorea, | will be in trouble and
great pain.

Consequently I have no future.

| have strong relationships and ties with my Adgrafriends and my church and |
am devoted to my Australian community.

Especially | have an Australian girlfriend who | tier past [number deleted] years
[dates deleted] and she will also suffer if | arkera to Korea, which will make me
fear as well.

The applicant wrote in responding to the questidfhe do you think may harm/mistreat you
if you go back? — wrote:

| do not have a country to go back.

| am an orphan and | am stateless because | amadraad by my family, relatives
and country.

My country and real home is Australia.
| do not have a country except Australia.

When asked - why do you think this will happen ¢m yf you go back? — the applicant wrote:
| have been raised up and educated in Australidnosls and community.

| was taught and educated about Australian valuas$ Australian beliefs and this
makes me a true Australian.

If Australia cannot protect and accept me, | hagecauntry or no home to go back
and my life will be in danger.

Therefore | am applying for Protection Visa.
Whether the authorities can protect the applidame ireturns to Korea, the applicant wrote:
| have no memory of Korea.
And If I go back, | fear that | will be treated as alien.
From my point of view, | am already abandoned l@yrttwhen | was a child.
So, how can they protect me?

Only Australia can protect me.



In relation to military service obligations, thepdipant wrote:

If | am forced to go back to Korea, | will be takienthe Korean National Military
Services. | have heard from the Korean communéieiiery man who reaches the
age of 20 has to serve in the military service asmpulsory obligation. This will be
a great pain and an extreme hardship for me.

The Hearing

Theapplicant appeared before the Tribunal to give@we and present arguments. The
applicant was not represented by a Migration Agent.

The applicant commenced by verifying his persome#its — full name, date of birth, current
address- and these were as they appeared in ttexzfyn Visa Application.

The applicant has lived at the current addresthimpast few years. This home is owned by
person 2 and his family and the applicant refethiéon as his home stay family. The
applicant had previously resided in suburb C, dbat€he applicant was moved to city E by
his aunt a few years ago as she had told the applibat city E was a better place than city F
to complete his education. The applicant’s auntgdaehim with this family and then he
believed that she had returned to city F. The apptihad attempted to contact his aunt once
she returned to city F but he was unable to comactThe applicant has not seen or heard of
his aunt since that time. He believes that his auptesently in the country B

Not long after he moved to city E the applicantjlgthrying to contact his aunt, was told by
who he thought was his uncle in Korea that, the@ehe believed was his mother was in
fact his aunt and that his biological mother haegihim to her to be raised. He is not sure
when he was given to his aunt and grew up in her loalieving that she was his mother. He
has no recollection of these early years and preduirat he was one of a number of siblings
living with his mother and father The applicant Ina@sknowledge of his biological mother,
whether she is alive or dead nor whether he has othatives.

The applicant stated that he was shattered byavis that he had been effectively
abandoned by his family. The applicant has attedhfmte&ontact his ‘siblings’ but without
success. The only source of emotional supportistithe was limited to his home stay
family. He had not shared his personal circumstamath his friends for fear of shame and
embarrassment.

His knowledge of his arrival in Australia is limitexcept he came when he was very young
and was even not sure of specific dates. His memsdiying in Australia with his aunt and
her children assuming that they were his real fankle recalls his times at school in city F
and city E and has little recall of detail.

The applicant has just completed his educationhapes to study at University. He is aware
as a Korean national he will be required to paystaiitial fees if he is accepted at University.

The Tribunal then asked the applicant about higmetisits to Korea since the mid 1990s He
stated that apart from the most recent visit hissure of dates and details as he was very
young. He did say that the last visits he has teavby himself and seems the other times he
traveled with his aunt. Up until the last visitlm&d generally stayed with his uncle, who he
had believed was his father.



The last visit to Korea was in the mid 2000s. Tppligant returned to Korea seeking a visa
to enter country B in the hope of finding his alhe. stayed with another “uncle” who was,
in fact, a friend of his aunt. He did travel toyds, country B and stayed with a friend for
about a month, he tried many avenues but he wddaut@find his aunt or other family
members.

The applicant had no recall of any difficulties kvéntering or leaving Korea as these matters
were dealt with by either his aunt or uncle. Thpligant holds a current Korean Passport and
this was renewed on his last visit to Korea. Hisspart expires in the late 2000s

It is only recently that the applicant has worrgabut visa issues as these were always
managed by his family. However over the last twehanths he has given more thought to
his situation as he is unlikely to be reunited with aunt and her family. He has sought
advice from members of his religious congregatitnoWwad a legal background. This advice
was to apply for a student visa but this was imjizatas he did not have enough money. He
was then advised to apply for a Protection Visa.

The Tribunal then asked the applicant about his. aure applicant had not known he was
adopted until a few years ago. He had assumedhéhaias the son of his aunt and uncle and
that his cousins were his siblings. When he wasaddw city E by his aunt he had no idea of
her plans. When his aunt left he assumed that sise&turning to city F. He was very
depressed about being abandoned by them. He hlatbmdedge of her current whereabouts
and had no knowledge of her visa status whilstveein Australia He recalled that
occasionally his aunt worked in a friend’s restatira

The applicant has managed to stay with his homefataily and assumes that his aunt had
made some payments for his board in advance. Hirelstay parents have only asked him to
pay for board in the last months. The home staylyamas become his de-facto family and
through this family he attends a religious placevofship The applicant states that he has
become very close to his host stay family and msiclers his home stay father as an older
brother. He also has managed to make many frieitisstudents from his school.

The applicant has two part time jobs — in his hatag father’s business and in a restaurant.
He earns a fewundred dollarper week and he uses this money to pay his boatfoan
living expenses. With his board his home stay faipibvides him with shelter and food and
he pays for any other expenses such as clothesraaedainment.

Again the applicant stated that he has no recdlisobiological mother and has no clue as to
why his aunt had taken him as her own child toeraite in fact has not been able to have any
discussion with his aunt about his circumstancemihe confirmed that he had no known
relatives in Korea.

The Tribunal then asked the applicant which ofRlefugee Convention grounds apply to his
situation. He stated that he had read the Primagidibn Record and believed that
‘technically’ he did not satisfy any of the ground$at there were no grounds of race,
religion, nationality, member of a particular sdgeoup nor for political opinion He had
applied for a Protection Visa on the advice heieaeived and he believed that this was his
only hope of staying in Australia, given his circstiances.

The applicant’s fear of returning to Korea is thathas no family or friends in Korea, that he
would have no life and would not know how to makeesv life in a country in which he



would be an alien. His only friends are in Austtaind his home stay family has become his
only known family.

The Tribunal also asked whether the applicant kiiewould be required to undertake

compulsory national service if he returned to Koi¢a stated that he had heard from

members of his religious congregation that all mae20 years of age are required to
undertake about 2 years of national service.

The applicant stated that he had not sought anlgdutegal advice about his situation other
than that provide by his religious congregation rhem

The Tribunal then put to the applicant some breefritry information that said in summary
that, if he was returned to Korea, the applicanuidave the same rights of all Korean
citizens and that he should not fear persecutidraan by any person, group of people or
government. Also as a Korean citizen he would be &bseek protection from the
authorities. In response the applicant stateditbatas aware of this but his fear was that if
he were required to return to Korea he has got dppboKorea to help him build a new life.
He would feel like and alien, he has no family aodhetworks.

The applicant concluded that he had no furtheigthiio say about his situation.
COUNTRY INFORMATION

The Tribunal researched a range of current docuwstbat examined the constitutional rights
of South Korean nationals.

These extracts from US State Department Repo&G06 note in general terms the rights of
residents of South Korea:

Arbitrary Interference with Privacy, Family, Home, or Correspondence

The law prohibits such actions, and the governrgenerally respected these prohibitions in practice.
Some human rights groups raised concerns aboubpogevernment wiretapping abuse. The Anti-
Wiretap Law lays out broad conditions under whith jovernment may monitor telephone calls, mail,
and other forms of communication for up to two ni@nin criminal investigations and four months in
national security cases. The Ministry of Informatend Communication said that between January and
June, the government conducted 528 cases of wiepdown 11 percent from the 550 cases during
the same time period in 2005. Telecommunicatiomspamies also reported providing more than 35
percent fewer phone records to law enforcement@genvhen compared with last year.

The government continued to require some releassdrers to report regularly to a probation officer
under the Social Surveillance Law.

The NSL forbids citizens from listening to North #an radio in their homes or reading books
published in North Korea if the government detemsithat the action endangers national security or
the basic order of democracy in the country (seéasel.d.). However, this prohibition was rarely
enforced, and the viewing of North Korean satetiiecasts in private homes is legal.

Freedom of Speech and Press

The law provides for freedom of speech and of tlesq and the government generally respected these
rights in practice. However, under the NSL, theggament may limit the expression of ideas that
authorities consider Communist or pro-North Korésee section 1.d.). Proposals to annul or
substantially revise the NSL failed to reach a migjén the National Assembly.

Respect for Political Rights: The Right of Citizengo Change Their Government



The law provides citizens with the right to chatigeir government peacefully, and citizens exercised
this right in practice through periodic, free, dait elections held on the basis of universal s for
all citizens 20 years of age or older.

Academic Freedom and Cultural Events
There were no government restrictions on academas@dbdbm or cultural events.
Freedom of Assembly

The law provides for freedom of assembly, and twegnment generally respected this right in
practice. The Law on Assembly and Demonstrationgipits assemblies that are considered likely to
undermine public order. The law requires that tbicp be notified in advance of demonstrationslbf a
types, including political rallies. The police musttify organizers if they consider an event
impermissible under this law; however, police roely approved demonstrations.

Freedom of Association

The law provides for freedom of association, arelgbvernment generally respected this right in
practice. Associations operated freely, exceptdtteemed by the government to be seeking to
overthrow the government.

Freedom of Religion
The law provides for freedom of religion, and tlevgrnment generally respected this right in practic
Freedom of Movement within the Country, Foreign Travel, Emigration, and Repatriation

Most citizens could move freely throughout the doyirhowever, government officials had discretion
to restrict the movement of some former prisonasdorth Korean defectors. While foreign travel
generally was unrestricted, the government mustayeptravel to North Korea.

Worker Rights - The Right of Association

The law provides workers with the right to assaciately. A new law, which took effect in January,
allows public servants to organize unions; howetrer,unions protested the law, as it bans them from
taking collective action. In September the Federatif Government Employees submitted an
application to the Ministry of Labor for the estehiment of a legal union that was subsequently
approved.

Discrimination, Societal Abuses, and Trafficking inPersons

The law forbids discrimination on the basis of gemdeligion, disability, age, social status, regib
origin, national origin, ethnic origin, physicalrudition or appearance, marital status, pregnandy an
child delivery, family status, race, skin colorotiyht or political opinion, record of any crime for
which punishment has been fulfilled, or sexual m@&on or medical history, and the government
generally respected these provisions. Howeverititnadl attitudes limited opportunities for women,
persons with disabilities, and ethnic minoritieshil®& courts have jurisdiction to decide discrimiaat
claims, many of these cases were instead handlételyational Human Rights Commission.

From the Political Handbook of the World: 2007, tbkkowing quote from page 674:

‘... The constitution sets forth a variety of guaess, including freedom of press and assembly, the
right of habeas corpus, labor’s right to organise strike against employers, and the prohibition of
detention without court order. ..... '

FINDINGS AND REASONS

The applicant is a Korean citizen he has travefeflustralia on a Korean passport. He
currently holds a Korean passport that expirebéndte 2000s. The Tribunal therefore finds
that the applicant is a citizen of The RepubliKofea.

The Tribunal found the applicant to be a highlyddo&e witness and at the hearing observed
that he made no attempt to embellish or exaggérateircumstances beyond what he has
described them to be in his visa application.



Given the consistency of the evidence providethi@hearing with that provided in the Visa
application and the credibility of the applicatig fTribunal has no reason to doubt the
substance of the applicant’s claims about his petscrcumstances. Therefore the Tribunal
finds that:

o0 The applicant arrived and lived in Australia in thanner described at the hearing
and in the visa application. Namely that he hasdifrom an early age with his aunt
in the belief that she was his mother

o That the applicant has no knowledge of, or the edieouts of, his biological mother

o0 That the applicant has spent a large period ofdnmative years living and being
educated in Australia

o0 The applicant has been abandoned by his only kdamily, in Australia, in the
manner that the applicant has described

o0 The applicant has no known relatives or friendstafworks in Korea.

The applicant has not advanced any argument oereéalthat would relate his personal
circumstances to the Refugee Convention groundscef nationality, religion or political
opinion. Further and by his evidence at the Trilbinearing the applicant acknowledged that
he believed that he did not technically meet anthefRefugee Convention grounds.

However, given the issues raised by the applicattie Protection Visa application and at the
hearing the Tribunal accepts that the applicanshasg subjective fears of returning to
Korea.

Accordingly the Tribunal has determined to consitierreview applicant’s claims for the
application for a Protection Visa on the groundsisfmembership of a Particular Social
Group

Whilst the applicant did not himself articulate lmembership of a particular social group,
the Tribunal has determined that the applicantabelidentified as member of a group of
Korean nationals returning to Korea after a longesite.

For the claim that an individual’s fear of harmnoistreatment comes within the Convention
ground of “membership of a particular social grotipg particular social group must be
cognizable or recognizable.

McHugh J in Applicant v MIMA (2004217 CLR 387 summarised the issue in broad terms:

To qualify as a particular social group, it is erghuthat objectively there is an identifiable gronfp
persons with a social presence in a country, sattaipom other members of that society, and united
by a common characteristic, attribute, activityliék interest, goal, aim or principle.

Further, eirApplicant S v MIMAGIeeson CJ, Gummow and Kirby JJ stated the fatigw

The determination of whether a group falls withie tefinition of “particular social group” in Art A
(2) of the Convention can be summarised as foll&wst, the group must be identifiable by a
characteristic or attribute common to all membefsh® group. Secondly, the characteristic or
attribute common to all members of the group carfeothe shared fear of persecution. Thirdly, the
possession of that characteristic or attribute mdistinguish the group from society at large.



Borrowing the language of Dawson J in ApplicanAyroup that fulfils the first two propositions,tbu
not the third, is merely a "social group" and notgarticular social group". As this Court has
repeatedly emphasised, identifying accurately thaticular social group” alleged is vital for the
accurate application of the applicable law to trese in hand

Taking this into consideration, the Tribunal firttiat ‘Korean nationals returning to Korea
after a long absence’ is a particular social grihwgh can be identifiable by characteristics or
attributes common to all members and as such calisbeguishable from society at large.

Having found that this particular social group &xisrequires the Tribunal to determine
whether because of the applicant’'s membershipisfrticular social group the applicant
has a well founded fear of being persecuted fasaes of his membership of the group of
‘Korean nationals returning to Korea after a lobgence'.

In considering this question the Tribunal has reféto available Country Information, in
particular the US Dept of State Country Report amidn Rights Practices 20(lBeleased
March 2007) Republic of Korea and the Political Hlamok of the World: 2007. This
information collectively indicates to the Triburthht the applicant would be able to receive
the same rights and protections as other Koreaanas As evidence of this, the applicant at
the hearing stated that in his most recent visikdcea in the mid 2000s, he did not
experience any difficulties from the authoritiegpotice. Nor did the applicant advance that
he had experienced any difficulties from otherthe Korean society. Whilst the applicant
has fears of being treated as an alien if he wepatriated to South Korea, the Tribunal finds
that this does not amount to serious harm as dkfinthe Refugees Convention.

The Tribunal does not accept and is not satishatithe review applicant faces a real chance
of serious harm for the essential and significaason of his membership of a particular
social group.

In relation to the requirement of the applicansatisfy his military obligations if he were to
return to Korea, the Tribunal finds that the apgoichaving to fulfill this obligation in itself
will not satisfy a Convention ground. As the follioyy extracts regarding military service
requirements in Korea shows, there exists a rahgays in which Korean nationals can
fulfill their military service obligations:

In 1995, DFAT obtained information from a seniorliR@overnment official that
"although by law the period of National Servicévi® years, the actual length of service
is 26 months." (DFAT 1995)

Likewise, Felix Soh says that

All able-bodied males above the age of 18 are aguisd for varying periods of military
service. The term is 26 months for those postddetarmy; 28 months for the navy and
30 months for the air force. ... [Y]ouths whose ptglsiitness levels do not meet the
demanding standards of the armed forces are gtjuired to perform their duty. These
are posted to administrative and other jobs witthie@ government, such as traffic
marshals, and serve 28 months. Others are sqmivtate factories to work. Some can
choose to perform their national service with imi@ional charity and relief agencies.
For these youths, their term of service will ben3@nths. Those suitably qualified or



with the right aptitude take up jobs in the fietdghe arts and sports. They serve 36
months. Holders of Ph.Ds can opt to do researatigoharge their national service
responsibility. (Soh 1996 CX17158)

The laws requiring military service in Korea gerlgrapply to all young Korean males and
therefore are a non-discriminatory law of genepgdligation There is no evidence available
to the Tribunal to suggest that the applicant wdnddselectively targeted to undertake
military service beyond the norm. Further at thévdinal hearing the applicant did not
advance any political or religious objections tditauy service and the Tribunal finds that the
impact on him of compulsory military service (ompdty for not taking part in it) will not
amount to serious harm for a Convention reason.

Given these findings and the evidence of the agptiat the hearing, the Tribunal finds that
there is no evidence to indicate that the applisatbjective fear of harm, from his return to
South Korea, has any connection to any of theRg&igee Convention grounds of race,
nationality, religion or political opinion or memis@ip of a particular social group.

The Tribunal believes that the applicant has stimnganitarian grounds that apply to his
circumstances and these should be a significargideration in determining his future.

The Tribunal has found that the applicant is aibtedvitness, who presented his case with
humility and respect and did not at any stage gitexaggerate his claims.

The fact is that the applicant, has been abandonadstralia by people who he believed
were his parents and siblings. At this point theliaant has no known relatives in Australia
or Korea. Despite these difficult circumstancesapplicant has continued with the
completion of his education and is optimistic abmistresults. The applicant is hoping to
undertake tertiary studies in the future.

The applicant has been extremely fortunate fostipport of his home stay family over the

past few years; they in effect now represent hig connection with any form of family unit.

The applicant acknowledges the home stay fathkkeaan older brother who has been able
to provide more than just food and shelter.

The applicant has contributed to his own supporvbyking in two part time jobs — as an
administrative clerk for his home stay father andiavaiter in a restaurant. At the same time
he has been able to maintain his motivation to di w his studies. The Tribunal
acknowledges that the applicant has a strong camenit to improving his prospects for the
future and commends him for doing so in difficittcamstances.

The applicant has no familial or friendship conretd in Korea He states that he has spent
so much of his early and formative years in Augdrddat he believes that he would feel like
an alien in Korea and that he will have no helgare in re-establishing himself in Korea.
The Tribunal is in no doubt that the applicant vabigice a difficult future if he was returned
to Korea.

For over 10 years the applicant has little undaditag of his life outside of Australia, he
humbly and proudly believes that he is Australind ean add significantly to this country if
he were allowed to stay. The Tribunal concurs wthik belief.



The Tribunal is aware that its role is limited t&t@rmining whether the applicant satisfies the
criteria for the grant of a protection visa. A caesation of his circumstances on other
grounds is a matter solely within the Minister'satetion.

CONCLUSIONS

Having considered the evidence as a whole, thaumabis not satisfied that the applicant is a
person to whom Australia has protection obligationder the Refugees Convention.
Therefore the applicant does not satisfy the doteset out in s.36(2)(a) for a protection visa.

DECISION

The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA) visa.

| certify that this decision contains no informatihich might identify

the applicant or any relative or dependant of fhy@ieant or that is the

subject of a direction pursuant to section 44thefMigration Act 1958,
Sealing Officer's .D. PRRTZB




