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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantdipglicant a Protection (Class XA) visa
under s.65 of th#ligration Act 1958the Act).

The applicant, who claims to be a citizen of KoRapublic Of, (South Korea, hereinafter
referred to as Korea) first arrived in Australia][February 1997 and applied to the
Department of Immigration and Citizenship for atBation (Class XA) visa [in] August
2009. The delegate decided to refuse to grantifae[m] September 2009 and notified the
applicant of the decision and his review rightdditer [on the same date].

The delegate refused the visa application on teeslhathe applicant is not a person to
whom Australia has protection obligations for tmarg of a Protection visa

The applicant applied to the Tribunal [in] Septem®@09 for review of the delegate’s
decision.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid application for
review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thasi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdiegtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 ConventiofafR® to the Status of Refugees as
amended by the 1967 Protocol Relating to the StftRefugees (together, the Refugees
Convention, or the Convention).

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definetticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedréasons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimmt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.
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The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225JIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR IMIMA v Respondents S152/20@804) 222
CLR 1 andApplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes of
the application of the Act and the regulations fmdicular person.

There are four key elements to the Convention d&fim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsiudes, for example, a threat to life or
liberty, significant physical harassment or illdéteent, or significant economic hardship or
denial of access to basic services or denial cha#pto earn a livelihood, where such
hardship or denial threatens the applicant’s cayp&uisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemfiainst a person as an individual or as a
member of a group. The persecution must have ariabffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonesthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthef persecutor.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbtely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &shrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-founded”
fear. This adds an objective requirement to theireqent that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odgrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
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stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s fileF2009/101943, relating to the applicant.
The Tribunal also has had regard to the materiatned to in the delegate's decision, and
other material available to it from a range of sest, including its file, 0907840.

Thefirst hearing [in] November 2009 was adjourned withtaking evidence.

The applicant next appeared before the Tribunflgcember 2009 to give evidence and
present arguments. The Tribunal hearing was cdadweith the assistance of an interpreter
in the Korean and English languages.

That hearing was adjourned and the applicant wagethback to another hearing to be held
[in] December 2009, to provide comments orallytte Tribunal. The applicant did not
respond to the hearing invitation, or attend therimeg.

The applicant attended a rescheduled hearingqmjidry 2010. The Tribunal hearing was
conducted with the assistance of an interpretérerKorean and English languages.

The applicant was represented in relation to thieveby his registered migration agent.
Application for a Protection visa dated [in] Augu&009

The applicant, a single Christian male, was borjdate deleted: s.431(2)] in [Country A]
His citizenship at birth was South Korean. He sp@ak, read, and write Korean, English,
and basic Mandarin. He lived in New Zealand [frddelcember 1995 [to] December 1996.
He has a South Korea passport, and he has neveoraskd, any other passport or travel
document. The applicant referred to his Statuleglaration, attached (reproduced below).

Statutory Declaration declared on 12 August 2009

The essential part of the document has been repeddaelow.

Citizenship

1. I am a citizen of South Korea. | do not haveeitship of any other country. | do not have a
right to reside in any other country.

Why | left South Korea

2. | left South Korea in 1996 as | feared beingnkigped and killed. My father accrued a large
unpaid debt which placed my life in danger.

3. In about 1995 my father borrowed money from spe@ple in South Korea to invest in a
[business] in [Country A].



4. | believe the debt was owed to a finance insit however am unsure.
5. I am not sure of the size of the debt.

6. My father sold our family home in Seoul in 1985epay the debt, however has been unable
to repay the whole debt to this day.

7. As a result of my father selling the family hohtead nowhere to live in South Korea.
8. | fled to Australia with my mother in 1996.

9. My father fled to [Country A] where he had intextin a [business] and used it to try and
service the debt.

10. In 2000 my father borrowed more money fromsamme people he borrowed from
previously and also borrowed money from other petplservice the existing debt and to
invest further in his [business] to generate furiheome. | do not know who those people are.

11. My father has been trying to repay the delhi®day, however is unable to as the debt is
too high.

12. The people who were owed the debt by my fdihee threatened my grandparents on my
father side continuously since about 2000 demanaindather repay the debt.

13. The people owed the debt came to the [factarfgpwn], Seoul owned by my grandfather
on my father's side and demanded repayment ofabe @hey threatened to break things in the
factory and told my grandparents that they woutth&p and kill me if the debt was not settled.
They have come to the factory many times since 288King such threats against my life and
the factory.

14. | believe the people owed the debt increaseid ititimidation and threats against my
grandparents since 2000 as they realised my fathghaving difficulty servicing the debt.

15. My father and mother stopped travelling to &dtbrea as frequently from 2000 as the
threats were becoming very severe. When my fatidetravel to South Korea he did so
secretly, not telling many family members so aavoid being harmed.

16. My grandfather and grandmother told me thabiout late 2004 the people owed the debt
came to the [factory], picked up several [itemg] destroyed it. They repeated their threats,
"where is your son and grandson (the applicant¢pay the debt."

17. In about 2004 my grandparents on my motherfaher's side told me not to return to
South Korea as | will be kidnapped and killed by geople my father owes the outstanding
debt to.

18. The people owed the debt came to the factainasgveral times each year, every year
until the present time threatening to kidnap me kilhdne unless my father repays the debt.

Who | think will harm/mistreat me if | was forced to go to South Korea
19. The people owed the debt by my father will kidme and kill me.

20. | have a drug addiction to heroin for whichm aurrently being treated in [Location 1].
The police and military personnel will arrest me liaving this addiction.
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What | fear may happen if | go back to South Korea

21. 1 will be kidnapped and killed by the people father's owes the debt to in South Korea
unless the debt is repaid.

22. | will also be arrested by the police and ineaated in prison as | have a drug addiction.
Having a drug addiction in South Korea is a viaatof South Korean law.

Why | think | will be harmed / mistreated if | was to go back to South Korea

23. | am unable to return to South Korea as myefattorrowed money from people in South
Korea which remains outstanding. | will be kidnagyaad killed if the debt is not serviced.

24. 1 am also unable to return to South Koreates/e a drug addiction. | have needle marks
on both arms. The authorities will arrest me aréioerate me in prison.

25. | will also not receive treatment for my heraifdiction in South Korea as such treatments
and withdrawal programs do not exist in South Korea

26. As | have outstanding compulsory military seevio do in South Korea | will be required
to undergo medical testing and will test positiwgtohibited substances. | will be incarcerated
in prison for the addiction.

Why | think the South Korean authorities will not protect me if | am forced to go back to
South Korea

27. 1 will not be protected by the authorities dmvVe a drug addiction and have therefore
violated South Korean law. | will be arrested amgiisoned.

28. My father also has not returned to South Ktweaake a life for himself there as the
authorities will not protect him from the peopletbom he owes the debt.

Entry to Australia

29. After my father sold the family home to try aregay the debt my mother and | caught a
plane to Australia in 1996. | enrolled in schoojeatucation provider and location].

30. When | reached the age of 18 my mother leftratia and returned to [Country A] to live
with my father.

31. | remained in Australia from that time wheregside at the present time.
The interview held before the Department [in] Septieer 2009

The following is a summary, but not a transcriptthe interview between the applicant and
the Department of Immigration held [in] Septemb@d2

The applicant’'s agent was present.

The delegate said that the applicant left Korea[@wdintry A] because of a debt that his

father owed. That is, the applicant’s father Kdtea with his family and went to [Country
A] because of a debt. The delegate asked whdthapplicant had a right of residence in
[Country A]. The applicant said that his only a@iship is in South Korea. The delegate
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confirmed that if he were to be deported, he waa@djoing to South Korea. He felt that he
does not want to go to South Korea as he feelshthatould be in danger of the people that
his father owes money to. The applicant said ttledelt this during the times that he had
gone back to South Korea.

The delegate said that the applicant had gone toaSkuth Korea six times in ten years and
he has come to Australia seven times in the lasyeéars. The applicant asked whether it
included [Country A]. The delegate said that gtjmeant coming back to Australia, so he
could have gone to [Country A] at some stage.

The delegate said that he came to Australia fofastetime in February 2007. That was the
seventh entry into Australia. His first entry irkastralia was February 1997. So there were
ten years where the applicant went backwards ameafds.

The delegate asked when the applicant’s fatherieduhe debt. The delegate agreed it was
some time ago. The father did not say what yéaxas, however, before 1997. The parents
and grandparents and everyone knows it. His fash&till alive and living in [Country A]

The delegate asked whether anyone was chasingptieaant’s father in [Country A]. The
applicant said he did not know about [Country Alo-one knew that he was in [Country A]
and that is why they cannot chase it up. He saiddubted that these people would move
into [Country A].

The delegate asked whether there was any othemrdlas applicant was seeking protection.
The applicant said he was not sure whether thevilg fitted into the category. He has
been in Australia since he was 12 years old, irv139e spent part of his formative years in
Australia, and he has been growing here since lseyaang. His culture is more likely to fit
into the Australian culture than the Korean culture

Also, if he went back to South Korea, he has to jbe military service. All South Koreans
have to attend, it is compulsory. He feels thangado military service is that he could not
associate well with Korean people, as he has beenfbor so long. He is getting treated in
Australia as well. He really fears that if he gbask he will be really sick. He has doctor’s
letters as well.

The delegate said that as his agent has probaplgiegd to him, there are two things. The
protection is through the UN Convention and theeeaanumber of grounds there, and a debt
like this does not come under the UN Conventiont @sa personal matter. If it were the
South Korean government or perhaps some powerdulpgwas persecuting him, then it may
be a different matter. If the people are crimingis unlikely that they will come under the
convention. However, in terms of him being in Aaba since he was 12 or 13, and he has
been here [number deleted: s.431(2)] years, thicappcan, depending on what decision the
delegate makes, and if he appeals to the Refugaew@&ribunal, and it turns it down, then
the applicant can apply for ministerial interventimn humanitarian grounds.

The applicant said he is also seeing a psychologisé delegate said that would be useful
for humanitarian grounds. It is not much poingoing into the debt as such, said the
delegate.
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The applicant said when he visits South Koreagbissins and so on, say not to visit South
Korea as some people are looking for him. Theycareing to his grandparents house. They
have been to the factory.

The delegate asked whether they were criminal® applicant said he did not know exactly
who they are. They may not be criminals, but ppbpaeople who lend the money, and
some organizations or institutions. The delegaie se did not know the law in Korea but
normally if someone starts harassing someone whotisesponsible for the debt, then there
must be a point at which one could go to the pdice say, its not my debt.

The applicant said his grandparents told him thig,as a son, he has some responsibility for
this. That is why his family try to keep him out®outh Korea. He said that he could be
responsible for this, as he is his (father’s) sbhe delegate said he still thinks there would
be a limit from what he has read, as to how theylegally pursue him. It is a legal claim.
And he does not think that it comes under the UNv@ation.

The applicant asked what he meant by illegal. lZidnean that he does not have a
document, or paper. The delegate said even dppécant’s father owes a debt to these
people legally, although he does not have any m&bion that he has any responsibility for
the debt, but if they push too hard against hireamne other family member, then he would
be entitled to go to the police about it.

The applicant said that they cannot do anythingiabis grandparents, but he, as the son,
will be held responsible for the debt. The delegstid he is not sure if that is the case from
what he has read. He said that is not the infaondte has on Korea. Secondly, what
possible use would it be if he goes back and hamaey? The worst that could happen is
that they would bankrupt him. Also, this debtlsoaa minimum of twelve years old, and
may be much older. So, it is really a matter Far applicant’s father. The delegate said that
he cannot find any Convention grounds at this stage

The delegate said he is not doubting the existeht®e debt. He does not have any
information to say the applicant is responsibleifoiThe applicant asked whether he should
find it out, as that is what he had heard. Thegkele said that could be useful later. But
even if he did, it is only a commercial debt. Tedegate said the humanitarian grounds
means that he cannot apply directly, but he hgetihrough the Protection visa process.
The delegate confirmed it would have to be the R&iT, then a request on humanitarian
grounds. The delegate said on the surface it appeare suitable as a humanitarian
consideration, however, it depends on the Ministed whether he wants to exercise his
discretion.

The applicant said his guarantor is a church nenisHe said he saw a person like himself
who had been in Australia for seven years who exactly the same situation, as he is, and
he saw a psychologist. He was told that he wastomultured’ into Australia, and he got a
visa. He has already seen two people about & delegate said be careful about taking
advice like that, and he would be better off takauoyice from his agent.

The agent said that he had advised on this matter.

The applicant said he can live in Australia Thiedate asked whether he had a police check.
The agent said that it had not come back yet. dehegate said this is one thing that would
be relevant if he has any convictions here, astdken into account how serious they were.
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The delegate said he did not have any criminalrdscm Australia. The delegate said that is
useful, if he did not have any criminal record.

The delegate said as it stands he cannot see angdyg, but he asked the agent to make any
submissions if he wanted to.

The applicant said that he just wants to stay istAdlia to finish his studies, he does not
want a permanent visa. He said when he goes baguth Korea he will have to attend the
army military service. He cannot travel to anotb@untry because he has to extend his army
service. The delegate said there was nothing whamg the Australian government’s point

of view for a person to do military service. Thmphcant said, if trying to apply for military
intervention, he needs to get a visa so he caly #tudlustralia. He said he needs to do that.
The delegate said he did not want to make any g#sums about what might happen down
the track. However, today there are pretty muclynoonds for him to be granted a
Protection visa unless there is something newhéatould come up with.

The solicitor said he did not have anything further

The applicant asked if he were to go for the Mamstl intervention, whether he had to go
through the RRT first. The applicant was advidet he did. The solicitor said that he had
advised already that was an option. The delegadktise RRT cannot make any decision on
humanitarian visas either. However, the applicamt make mention of the information. The
delegate said if the applicant were to be refuseth® RRT, without pre-judging what might
happen, the applicant might apply for Ministerrakervention.

The delegate referred to matters concerning the.RRT

The applicant mentioned another matter. He rafleiwdour Chinese people in [Location 1].
They are still in there. The applicant and sonfers at [Location 1] saw the four Chinese
people lodging fraudulent documents to Immigratemmg telling lies to Immigration The
applicant and the others told Immigration that@enese people were telling untruths.
Regarding one of the Chinese people, the applaaahtis friends found out his real name,
and that he had come to Australia before, and thidyimmigration. Immigration found out
that the Chinese person was lying, and his visarefased, and he was to go back to China.
In any event, these four people stole their passpphone numbers and all details, the
applicant’s parent’s phone number and everythigdydating the applicant and his friends,
and then locking them in a room, and they had eekdown. This was in [Location 1]. The
applicant got a report, the case number, and eviagyt The applicant’s friend tried to go to
Court about it as well. They stole all of theispports. The Chinese people took the
passports and took the applicant’s parent’s phomebers, and called South Korea and China
and said, if these people get off at the South &omErport, just get him and kill him. The
applicant said he had evidence, and the file nuparet everything. The delegate said this
was not a Convention matter and he does not hayewadence of that, apart from what the
applicant had just said. The applicant asked wiwatid happen if he had the evidence.

The delegate said this is a criminal matter, dgahith individuals, and it happened here.
The delegate said just because someone claimsvihelp something in Korea, the Korean
authorities..(the applicant intervened). The applicant askedtwitthe Chinese people have
photocopies of the applicant’s and his friends iilbgheir rooms, and so on. The delegate
said he did not want to go into details about thilke that, but, generally, firstly it is a
criminal matter, and not a Convention refugee mat8econdly, they are talking about
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things that happened in Australia with consequeinc&®rea Thirdly, they are not Korean
citizens, so they would have to be part of somesextly powerful network to be operating

in a country like that. So, on the surface it vabloé just kind of threats that peopléhe
applicant intervened). The applicant said theyewgying to get evidence. The delegate said
he had no evidence about that. The applicanttBaiche and his friend were trying to get the
evidence. He said they actually have the evideonee They are trying to raise it up with
Immigration or the court, or something. The detegacouraged him to pursue it but he said
that it was not a refugee matter it is potentiallgriminal matter.

The applicant asked whether if he went back to IS&uatrea if he was in danger... The
delegate said that if he returns to South Koreafeeld that he is in any danger at all then he
should contact the South Korean government. Haldigay the threats have been made
against him by Chinese national, and give theiregrhle could ask the police here to supply
that information to South Korea.

The applicant asked what sort of danger would agreneed to face to have refugee status.
The delegate said that every country has crimisalshe delegate said generally it would
have to be the Korean government taking actionnasgaim or some other powerful group in
Korean, and even then the Korean police systemcis that they would have the normal
protection that any other citizen would have.

The agent said this is not related to the Refugae/€ntion claim.

The delegate said that in order to be sent bacRtiséralian authorities do not have to be
satisfied that he will be perfectly safe. The aapit said just that he would be protected in
South Korea. The delegate agreed. The delegat®&sah Korea is a different matter, and
we do not seem to send people back there. AlsthNkmreans have the right to South
Korean citizenship.

The delegate said he would finish off, and advmeeapplicant that he had an avenue to
pursue further down the track.

The Department of Immigration’s decision dated [iideptember 2009

The delegate found that the applicant had not stikednany Convention grounds to support
his claim: his submission both in writing and aenview concerned his father’s debt, his
heroin addiction, and his residence in Australiatfe last 12 years. Further, the requirement
for military service is not discriminatory. Furthée indicated that country information
indicates that the government, through the Policaild provide the same level of protection
to the applicant as it would to other citizensafation to threats of extortion or violence in
respect of a family debt. Furthermore, there wasvidence that the applicant would face
persecution because of his twelve years of livingustralia, if he returned to South Korea.

The first hearing before the Tribunal [in] Novembez009
The hearing was adjourned.

The applicant provided a report from [Dr A], dafeg October 2009. The essential parts of
that report have been reproduced below.

RE: [The applicant], DOB: [date]



This letter is to support [the applicant] who isafipear at the Refugee Review Tribunal to
apply for a Visa to remain in Australia.

He has recently commenced on Biodone soln. ( metiedoln.) for treatment of a substance
problem. | am his treating doctor at this Clinic.

He attends daily for his medication and is obeylghe rules of the Clinic. He is doing very
well in his rehabilitation and needs to remainrégatment for a reasonable period of time. |
would suggest this needs to be at least for the2wggars. He advised me that he has rung
Korea and authorities have told him there are @attnent programs like this in his country.
For this reason he advises me he is scared todotbéorea..

Submission made on behalf of the applicant [in] Nawber 2009

62. The essential parts of the letter from the apptisasvlicitor has been reproduced below. The
footnotes have not been reproduced.

The following are our submissions in support of dignt's application for review.
The applicant's claims

The applicant is a citizen of the Republic of Ko(&outh Korea"). He fears being abducted
and killed if he returns to South Korea becauskdwebeen linked to an outstanding debt which
his father owes. He also fears that he will beosisty harmed by the authorities for his drug
addiction.

The applicant's father borrowed heavily in Soutld&oto invest in a [business] The applicant's
family were forced to sell their home in South Kaeend repaid part of the debt owed by the
applicant's father; however, they have been urtabiepay all of the debt.

In 2000, the applicant's father borrowed furtherdsifrom the same people to service his
existing debt and invest further in the [busine$gese funds have not been repaid. The people
who are owed the debt have threatened the appigmandparents (father's parents) and have
ransacked their [factory] because of this debt

The creditors have threatened the applicant's garedts many times that they will abduct the
applicant and kill him if his father does not phg debt. The applicant believes that the debt is
very substantial and that his father is not ableepay this debt.

The applicant currently has a drug addiction. Heelses that if he returns to South Korea his
health will deteriorate because there is inadequatgical treatment available to people with
drug addictions in South Korea. He fears that Hebgiarrested and imprisoned because of his
addiction. We understand that the applicant witicdhap a Doctor's certificate at the hearing
today in evidence of his drug dependency.

Independent information

Violence perpetrated by creditors against those fathéo repay their loans is a significant
social problem in South Korea. This is confirmeéireport dated 11 April 2007 from the
Immigration and Refugee Board of Canada ("IRB RepoiThe IRB Report states:

Loan-sharking - the practice of lending money atrbitant rates of interest - has been a
significant problem in South Koredlénkyoreh 23 Oct. 2006The Korea Herald 9 Mar. 2007)
since the 1997 Asian financial crisis following whihousehold debt "skyrocketedhe Korea
Times 27 Dec. 2005: Peterson Institute 27 Sept. 2008,4t 3ee also Stakelbeck 2005). As the
Washington-based Peter G Peterson Institute fernational Economics - "a private, non-profit,



non-partisan research institution devoted to thdysbf international economic policy" (Peterson
Institute n.d.) - explains, [iJn the aftermath bétcrisis, lenders went from bingeing on corporate
lending to bingeing on household lending: Southdéorhousehold debt registered the fastest
growth in the world, increasing 18 percentage [goaftGDP in two years .... (ibid. 27 Sept.
2005)

By 2005, South Korean households were an averag&bf27,000 in debt (Stakelbeck 2005).
In response to the financial crisis, South Korgreated its Interest Regulation Act in 1998,
eliminating controls on interest rates reportedhaddress the country's "urgent economic
situation" The Korea Herald 9 Mar. 2007). The move caused interest ratesaotscan annual
average rate of 200 percent (ibid.). Accordingdeegnment statistics, 80 percent of those who
borrowed money at these rates went bankrupt andatidepay their loans (ibid.). For example,
The Korea Timesreports that the number of people who defaultedredit card and other loans

"ballooned" to 3.72 million people in 2003, up fr&®8 million people in 2000 (27 Dec. 2005).

The government of South Korea enacted legislatid?002 reportedly to combat the practice of
lending money at an excessive rafb€ Korea Herald 9 Mar. 2007; see alddankyoreh 23

Oct. 2006). The legislation established an intenest limit for private moneylenders (ibidihe
Korea Herald 9 Mar. 2007; Korea 26 Aug. 2002) and required thaheylenders officially
register their businesses (ibid.).The Act on thgifeation of the Moneylending Business and
Protection of Consumers governs all moneylendirgin@asses, whether they are registered with
the government or not, according to a lawyer iroats Korean law firmThe Korea Herald 9
Mar. 2007). Howeverlthough the legal interest rate for private loanss 66 percent(Korea

29 Dec. 2006Hankyoreh 16 Jan. 2007The Korea Times16 Jan. 2007gccording to the
Korean newspaper theHankoyrehJax regulation by the authorities means that the acial
annual average interest rate remains at 200 percei(16 Jan. 2007).

Indeed, according to government estimates repamtéte Korean media in 2006, around 5.6
million people borrowed money from private moneyers at an average interest rate of 200
percent Hankyoreh 16 Jan. 2007The Korea Times15 Jan. 2007). The outstanding balance
owed to private moneylenders in 2006 is estimatduet 796 billion Won (KRW) [approximately
CAD 977 million (XE.com 10 April 2007a)], up fron¥8 billion Won (KRW) [approximately
CAD 701 million (ibid. 10 April 2007b)], according statistics from the National Information
Credit Evaluation (NICE)The Korea Times15 Jan. 2007). The NICE also reports that the
number of people borrowing from private moneylesdegent from 205,000 a year ago to
325,000 in September 2006, and that the majorityoofowers were in their 20s and 30s (ibid. 9
Jan. 2007).

As several sources explain, people who are unabigeet the conditions of established financial
institutions are turning to moneylenders insteéHue(Korea Times6 April 2006;Hankyoreh 23
Oct. 2006; Korea 29 Dec.2008)ould-be borrowers refused by banks or other finanal
institutions because of bad credit ratings tend tase private moneylenders for loans, as do
unemployed young adults (The Korea Time$ April 2006Hankyoreh 23 Oct. 2006; Korea 29
Dec.2006). The National Police Agency (NPA) alsti¢ates that Koreans who are not
considered creditworthy by banks and other findno&itutions borrow from private
moneylenders when they are short of cash (Kordae2z9 2006). Because the borrowers are such
a high credit risk, interest rates are reportediyrderous,” with firms charging one or even two
percent daily dankyoreh 23 Oct. 2006). In additiori,he Korea Times reports that "many"
people, once in debt, also turn to loan sharkstain money to pay down their loans (27 Dec.
2005).

There are some 16,000 private moneylenders regésteith the South Korean government and a
further 40,000 private moneylenders are reportegirating illegally in the countrybe Korea
Times 15 Jan. 2007)n addition to charging exorbitant interest rates,illegal private
moneylenders, or loan sharks, commonly resort to glence to collect money from

recalcitrant debtors, according to the NPA (Korea 2 Dec. 2005

Unlawful methods of debt collection are spelled, among other regulations, in the 2002
Moneylending Registration Act (Korea 26 Aug. 2002)r example, Article 10 of the Act states
that moneylenders shall not [translation] "assauthreaten” borrowers in order to collect money



(ibid.). Nor can they [translation] "significantharm" the private or work life of the borrower by
causing [translation] "fear or uneasiness" to eithe borrower or people connected to the
borrower (ibid.). They likewise cannot visit therbmwer, or those connected to the borrower,
without just cause (ibid.). Anyone who breachespiwhibitions of the law is subject to a
maximum prison term of either three or five yearéimmes of up to KRW 50 million
[approximately CAD 62,000 (XE.com 13 Mar. 2007a)KAW 30 million [approximately CAD
37,000 (ibid. 13 Mar. 2007b)], depending on theurebf the offence (Korea 26 Aug. 2002., Art
19).

The NPA has indicated that beginning in January72@0s undertaking a three-month special
crackdown on loan sharks who engage in violentrfass practices and who charge illegal
interest rates (ibid. 29 Dec. 2006; Newsis 18 2807). As part of the crackdown effort, a task
force team will provide direction to 235 policetsias and 1,236 team members as they
investigate [translation] "violence, kidnappingyasion of private life and so on" and monitor
the extent to which criminal groups enter privateneylending markets (Korea 29 Dec. 2006).
The police are also setting up call numbers anceh ¥ite through which citizens can report
illegal private financing activities (ibid; see alShe Korea Times15 Jan. 2007). Moreover, any
police officers who excel at apprehending peop#psated of loan-sharking will reportedly be
rewarded in various ways, for example, by receidgrmgromotion (Korea 29 Dec. 2006). The
crackdown has been advertised to the public byuarmeans throughout South Korea (ibid.).
Police managed to arrest at least two private mendgrs in separate incidents for charging and
collecting interest higher than the legal limitviolation of the moneylending law (Newsis 19
Jan. 2007Kukmin llbo 29 Jan. 2007)According to the NPA, these loan sharks strive to

keep their identities secret, for example by frequatly moving their offices, using

anonymous phone numbers and making financial transaions using accounts that cannot

be traced to them (Korea 29 Dec. 2006). They useriais methods to advertise their

services such as spam e-mail messages and text ragss, and posters on roadside trees and
electric poles (ibid.).

Members of the government are also saying thatdtla to do more to protect people from loan
sharks The Korea Times22 Feb. 2007) According fbhe Korea Times,Finance Economy
Minister Kwon O-kyu, who is also deputy prime mieis says that a "state-initiated social safety
net" is necessary to protect the many Koreans wéindebted to private moneylenders charging
extremely high interest rates (22 Feb. 2007). khitah, Vice Finance-Economy Minister Chin
Dong-soo was reported as saying that the governmast prevent loan sharks from taking
advantage of people with low incomes by charginigrast rates over the legal limitHe Korea
Times 22 Feb. 2007). The Ministry of Justice is repaytihat the yearly interest rate limit will
"likely" be reduced to 40 percent (ibid.).

The report confirms a number of facts which aresient with the applicant's statement about
his fears. These are that:

» The problem of loan sharks is a significant abproblem in South Korea, and as
such, has been identified by the South Korean gwwent in the 200®1oneylending
Registration Act.

* Unemployed young adults are particularly targeted

» Loan sharks commonly resort to violence to colieoney

» Loan sharks keep their identity secret by freqyectiinging their name and moving
premises.

While the South Korean police are attempting redgorthis problem, given the above facts,
they have not been effective in providing the lexfgbrotection needed by the

applicant. A report from the Korea Times dated 18/M008 ("KT Report") states the
following:

Foreign private moneylenders are increasing theisgnce in the local financial market, boosting
their loan services to customers with low creditigs.



According to the Financial Supervisory Service (;%Ssets of top five foreign moneylenders
operating in Korea grew by over 88 percent to @lin won at the end of 2007 from a year
earlier.

They posted a combined net profit of 272.3 billion in 2007, up 144 percent from a year ago.
The big five foreign lending agencies are Rush NHGaf Japan; Peninsula Capital of the United
States, a unit of Merrill Lynch; Sanwa Money of dapGE Real Estate of the United States; and
Prime Financial of the United Kingdom, a subsidiafysC First Bank.

Profits of Rush N Cash account for over half of bigefive, the regulatory body noted.

The regulator said foreign moneylenders are atichtti doing business in the country as they can
apply higher interest rates on loans than othentrims.

By law, private moneylenders cannot apply interatds of more than 49 percent a year.

"That is still considered high when you comparehvather countries such as the United States.
Foreign moneylending agencies have been lured'bgaild an FSS official.

Also, low entry barriers to the private moneylempinarket have boosted the number of foreign
companies, mostly from Japan, the official said.

Private moneylenders are not required to registir the financial authority. But they need to
register with the local city and provincial goverem offices at which they operate.

The FSS cannot monitor, inspect or discipline privee money lending businesses as local
cities and provincial governments have jurisdictionover them. The regulator can inspect
firms only at the request of government offices.

Given such circumstances, the transparency on thearket has been poor with few details
having been revealed regarding risks.

"It's a risky business," said the official...

It is notable that the KT Report alludes to thdidifity of regulating the practices of loan
sharks and makes reference to the loan companyanedtby the applicant.

Section 5 Discrimination, Societal Abuses, and flekihg in Persons, USDS report, 2009
reported that abuse against the most vulneraldediety occurred:

"Persons with Disabilities

In April the Anti-Discrimination Against and Remedifor Persons with Disabilities Act (DDA)
took effect ... Nevertheless, the hiring of persaith disabilities remained significantly below
target levels."

We submit that it is possible for a person withragddependence problem can be considered to
be disabled by virtue of his or her dependencetlaatdsuch a person would be likely to suffer
significant discrimination in South Korea.

Entitlement to protection

In order to establish an entitlement to protectioAustralia, the applicant must demonstrate
that he subjectively fears that he will be serigirmed in South Korea, and that there is an
objective basis for his fear.



The fear of being harmed must relate to the reddphareseeable future. In our submission
the applicant's claimed fear relates to the redspriareseeable future.

Finally, the applicant must demonstrate that hig & harm is Convention related.
Subijective fear

Based on the applicant's claims to date we sult@ityiou should accept that the
applicant has a well-founded fear that he will beaisly harmed because of his father's
failure to repay his debts and because of the egopils drug dependence.

Objective basis for his fear

When assessing whether an objective basis forpgplkicant's fear exists, the Tribunal is
required to determine whether the evidence revgesdsl substantial basis for the fear of
serious harm. It is not necessary for the applitademonstrate that it is more probable
than not that he will be harmed, or that therenig @rtainty that the harm he fears will
be realised.

If the applicant is able to demonstrate, that tliesesubstantial basis for his subjective
fear; and further, that his fear of being seriotlymed in South Korea is neither
remote or insubstantial or "a farfetched possipilitve submit that the Tribunal is
required to accept that the applicant's fear dbaserharm is well-founded.

Based on the independent information cited abovelation to the prevalence of
violent attacks against those who fail to repayrttiebts and the inability of the South
Korean authorities to provide protection to thetivis / potential victims of such
violence, we submit that the Tribunal should actegt the visa applicant's fear of
being seriously harmed because his father haslfenleepay a substantial debt has an
objective basis.

Based on the independent information cited above irelation to the level of
discrimination against people with disabilities, wesubmit that the Tribunal should
accept that there is a substantial basis for conatling that the applicant will be
subjected to a level of discrimination because ofrdg dependence that his capacity
to subsist will be threatened.

Convention nexus

Given the prevalence of violence against the fawitif those who default on their loans
in South Korea, we submit that people who victirhsueh violence are capable of
being characterized as a particular social grodpimvKorean society. Therefore his
claims in this regard are properly characterizedeasg Convention related.

Given the incidence of discrimination against peapith disabilities in South Korea,
we submit that the people with disabilities in 3olibrea are a particular social group
within Korean Society. Therefore his claims in ttégard are properly characterized as
being Convention related.

Conclusion
For the above reasons, we submit that you shoalepacthat the applicant has a well founded

fear of being seriously harmed in South Korea f@oavention reason and consequently
Australia has protection obligation to the applican
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The second hearing before the Tribunal held [in] Dember 2009
This is the resumed hearing held before the TribumpDecember 2009.
The following is a summary and it is not a transcri

An interpreter was provided for the applicant ifrequired her services. The applicant said
he would prefer to try to answer the questions blfrend if he got into any difficulty he
would ask the interpreter for assistance.

The applicant’s then agent assisted him in pregdahe documents. The applicant and his
then solicitor went through the completed documesgsther, and the applicant is satisfied
that documents ‘B’, ‘C’ and the Statutory Declamatreflect his claims. He stated the

information in those documents is correct. Thdlrefpresent his claims for refugee status.

However, the applicant wished to add something rntmfes claims. About one month ago
the applicant went to the present solicitor’s afand gave information and they said they
would send it to the Tribunal. The issue relatethé applicant’'s medical issues. The
Tribunal stated it received a submission from thygliaant’s solicitor [in] November 2009.
There was also something from the doctor. TheuF@b said that it had received that and it
is on the file.

The applicant started using drugs about two yegosaad stopped about one year ago. The
applicant corrected that, and he said he startehaand a half ago, and he stopped half a
year ago. The applicant attends a clinic onceya d&ae applicant was addicted to heroin.

The Tribunal asked for the applicant’s passpohie @pplicant said that his original passport
expired, and he went to request a new one.

The applicant’s age is [deleted: s.431(2)]. Theliapnt first arrived in Australia in 1997.

He arrived in [location deleted: s.431(2)] wheredaltended primary school. His mother was
with him at that time. The applicant’s father caimeisit them sometimes from [Country A],
but not often.

The Tribunal indicated it had a document called iélments Details’. It shows the
applicant’'s movements in and out of Australia. Thikunal said it would work backwards
from the last time the applicant arrived in Ausadin] February 2007 having left Australia
[in] January 2007. He stated he went to Korea.eliine was in Korea the applicant visited
both sets of grandparents and his cousins.

In the period before that, the applicant left Aaké# [in] January 2007 and returned [six days
later in] January 2007. The applicant said he w@fp€ountry A]. When he went to
[Country A] he visited his parents.

[In] April 2006 to [a date in] May 2006 he went[Bountry A] to visit his parents. The
applicant had to renew his application for a Stadesa in [Country A] as his Student visa
had expired in Australia. He was studying for alBsor of Business degree.

The applicant departed Australia [in] December 2800 arrived back [in] January 2001.
The applicant thought he had gone to Korea duhagjperiod, or [Country A]. The Tribunal
said in the applicant’s list, showing details of tiavel abroad he had indicated that he had
gone to South Korea during this period (see folam®the DIAC file) The applicant agreed



75.

76.

77.

78.

79.

80.

81.

82.

with that. He visited and stayed at his grandpatdtome. That is on both his mother’'s and
father’s side.

From [a date in] March 1997 to [date] April 199 tlpplicant went to Korea to visit his
grandparents.

The trip before that was [in] February 1997. Tppleant said it could have been to
[Country A] to visit his parents. The applicarg@kaid that perhaps from [a date in] March
to [date] April 1997 he went to Korea, and on therstrip above he went to [Country A].

The applicant said he went to New Zealand for aeee yn 1996, and flew back to [Country
A], or Korea. He is not sure. He is sure he vtk to Korea at the end of 1996 after New
Zealand, possibly he then came back to Austrakibtlhen went to [Country A]. The point is,
the applicant flew from New Zealand to Korea areféffiore it would not show up on the
movements details records relating to travel tofamah Australia.

The Tribunal said the first date that the appliGmitved in Australia was [in] February 1997.
The Tribunal said that the applicant came to Alistiend possibly after a couple of days
here went to [Country A] The Tribunal suggestedould have been to visit his father as he
had come out with his mother. The applicant agreed

The applicant said that he entered and left Kaggally on his own passport in each instance.
The Tribunal suggested that the applicant was ohtavest to the passport checks or
customs. He did not reply.

The applicant was asked when the problem withdha Eharks started. That is, when did
the problem with the people who lent money to hthér start. He said it was when he was
in Korea, in primary school, so this was in 1995/94

The Tribunal said the fact that the applicant hadegback to South Korea may indicate that
he had no subjective fear. That is, the quessamhy did he go back if people were going to
hurt him. The applicant said when he went to Aalgtr At his age all other Koreans usually
go back to Korea every holiday. When he was yohegyas not that interested in knowing
how serious the money debt ‘thing’ was with hisgoais, and he just really wanted to go back
to South Korea He did not want to be in Austraia wanted to be back with his friends.

He cried many times and he guesses that is whydnents sent him back to Korea, even for
one month, because he was really under stressstraia at a young age. He could not
speak English well. He was homesick. When he Wwaok every time he realised his family
was telling him these stories. His parents didwert him to really know about these things
at that time. The grandparents showed him alldtiers, how people came in, and what they
did. He just stayed with his grandparents. Hddcaot go and meet his friends where he
grew up. He just had to stay in his grandpardmtisse. His grandparents told him if there
was no-one else at home and someone rang theebgtiduld never open the door because
people would be looking for him. So he was scavhdn he went back. It makes sense, he
only went back three or four times in the wholeygars. All his friends went back at least
20-30 times. They would go every holiday, twoluet times per year.

The applicant’s parents are now living in [Counly He does not have any brothers or
sisters. His parents live in Port Moresby. Thibdmal asked whether the applicant’s father
still had a business interest there. The Tribasked what had happened to the applicant’s
factory in Korea The applicant said that fact@wpwned by his grandparents. The applicant
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said it is no longer running. It is supposed tplhe right now it has been stopped for a
month because there have been some problems. ddientold him over the phone what
had happened. He thinks that there was some pnolith money. He asked his mother
why even at this later stage they are still chatiiegn for the money. His mother said they
won't be able to pay the debt. The factory hay stbpped temporarily.

The Tribunal asked whether the applicant had apoasir [Country A]l. He said he didn'’t
think so because his parents organize everythitggcan go there anytime. The Tribunal
asked what passport the applicant went on wheerfh@uistralia. He said it was his South
Korean passport. The Tribunal asked what pas$igoused when he arrived in [Country A].
He said he doesn't use it. He just goes out the gad his dad will be there. He does not
need a passport.

The Tribunal asked whether the applicant’s pararg<itizens of [Country A]. The
applicant responded he did not think so. The Trdbsaid that they had been living there
quite some time now. The applicant agreed andtbaidhey must be permanent, although
he is not sure. He has not asked them. The Talasked how long they had been living in
[Country A]. The applicant said his dad had beeing in [Country A] for 13 years. His
mother was with the applicant in Australia unti #end of 2002. From 2003 she was in
[Country A]. That is, six years.

The Tribunal asked whether there is any reasontivaypplicant could not go and live in
[Country A]. He said he could not live there asivery dangerous, there is nothing he can
do there. He said its extremely dangerous, he daranything there. He stays indoors, it is
not a place to live in. The reason he goes over iiseet, and be with, his parents. Itis nota
place to go and live in.

The Tribunal asked whether the applicant’s parewid in [Country A] He said they did.
The Tribunal asked whether it was not dangeroughiem. He said it was. The Tribunal
asked whether they had been attacked. He saidlyesTribunal asked what happened to
them. He said that they were attacked by otheplpda a car. Two people died and two
people survived, one was his father. His backspisal cord, was injured very badly and up
until now there is some problem with it. His |kt is not well. He is very lucky that he can
move.

The Tribunal asked whether it was an accidentgrdtian some sort of attack. The applicant
said it was an attack. It was an accident attadle applicant then said it could have been an
accident. He said it happened around 1999. Thkcapt said that he heard that his father
had been attacked. These people were bringingtgums factory in [Country A]. They put

a gun to his head sometimes. Things happen.ultdme an accident but it will be related to
some sort of attack. He was attacked and thiglanthappened. He was attacked. The
applicant heard that his father had been attackaat/mimes.

The Tribunal said it appeared to it that the agitgossibly did have a right to go and live in
[Country A] The applicant said he does have atriglyo and live in [Country A], but his
parents would ‘disagree for him to live in [Coun&j) because there is nothing he can do
other than to sit at home and watch TV becausewmoeydn’t allow him to go outside, even
with a car. It is dangerous with a car. He carsitan the front seat, as he could be seen
from outside. He said he never walked outsidenthese in [Country A]. He could stay there
temporarily, but he cannot really live there.
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The Tribunal said the applicant lived in New Zedl&or a year. He agreed. The applicant
said that he was studying there. He was studyie@ % in Australia (syllabus). Over there it
is called Form 1. Itis the same as Year 6 ingrimary education. He was at [location
deleted: s.431(2)] primary school. This is in ftion deleted: s.431(2)]. He was there from
[a date in] December 1995 to [a date in] DecemB&61 The Tribunal asked the applicant
his status in New Zealand. He said he was a studen

The Tribunal asked the applicant whether he hatlexpfor any other visas in Australia
whilst he has been here, other than Student vidassaid he was planning to apply for a
Permanent visa when he was studying. When hewésar 10, he could have applied for a
Permanent Resident visa at the time. Anyone whweda Australia before they turned 18
and had lived their formative years in Australiallcbget a Permanent visa. He was just
about to apply for it when the law changed. Hermas decided to finish university and
apply for a Permanent visa. He said that if hislfies his university, he can get a Permanent
visa.

The applicant has two semesters left before hesaekihis university degree. The applicant
is studying at [University deleted: s.431(2)].

The applicant agreed that he had not been arresidetained by the Korean authorities.

The Tribunal asked the applicant whether he aptiethe Protection visa [in] August 2009.
He agreed. He was asked why he did not applygstraway when he found out about the
difficulties in Korea. He said that he did not dde if he continued with his studies, and
graduated, he could get a Permanent visa herepl&hswas to live in Australia forever, not

to go back at any time. He was to have a goocecarEhat was the best way, or option, for
him. The Tribunal asked whether after graduatienvbuld get a permanent visa. He said he
could get one within four weeks

[Information regarding applicant’s immigration lasg deleted: s.431(2)] His visa had
expired. The applicant had been using drugs duhisgime. The applicant agreed that it
was the reason that he had not renewed his visacodld have renewed it, but he was on
drugs and he was out of his mind. If he had exadrids visa, everything would have been
good, but if he did not, his life was not goodmfhigration history deleted: s.431(2)]. The
two sub-major semesters had been completed. Tdssmearly 2008. His Student visa
expired and he was waiting to stay till the nexhester. He was planning to go to
Immigration to renew. However he was affected tngd. The Tribunal suggested that
things were on hold from the end of 08. The appliagreed. The applicant said if he was
from another country he could go back to that couand apply for an Australian visa from
there, and then continue university. However, bseaf his situation he had to stay in
Australia, he could not go back to South Koreahelfdid, he would have been caught
automatically at the airport and sent to the mijitarmy service, which is compulsory for all
Korean boys. So, as long as he attends universAystralia, he does not have to do
military Army service. It can be extended, butéfdid not go to university, but if he does not
have a visa, if he went back to Korea, he woulddgyht at the airport. He would not be
able to go home or call his grandparents. Theuhabasked why he would be caught. He
said that anyone who has to go to the Army, ang liaee returned from overseas, they will
be caught. The Tribunal said that he was liabteveen the ages of 18-35 for military
service, so anytime that he went back to Korea aftehe could have been potentially
caught. He said yes, but as long as he was exigudiversity, he could extend the military
Army service The last time he went to Korea whemfas attending university, he extended
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the military service. Even if you are an Austral@tizen, they would send you to the Army
straight away. That is why he decided to stayllgga Australia and sort something out in
the upcoming semester, which was July 2009.

The Tribunal asked what had happened to the appkcgrandparents or father regarding the
loan sharks. Had any of them been abducted, beatahed? He said, not killed. He said
there were people coming to his grandparent’s haodéhe has a little cousin and she is in
Year 11 in Korea. She was threatened by thesdgaspvell. These people coming to his
grandparent’s house wrecked the furniture. Thep &sking where their son is. They said
they did not know where he was. They would nopstbhey went to the grandparent’s
factory, and wrecked the machines. They knoweékan if the applicant’s parents had
escaped to another country, that the applicantavbelat school, so they tried to find him.
They have sent a pile of letters to his grandp&émuse. The interest on the loan keeps
growing.

The Tribunal indicated that in the applicant’s Staty Declaration he had stated that people
came to the factory and demanded repayment ofdbte d’hey threatened to wreck things in
the factory, and kidnap him, if the debt was ndtle@. The Tribunal said that this is
assuming that the applicant was still in Korea.

The Tribunal asked who took out the loan, wasstfather? He agreed. The collateral was
his father’s parent’s factory.

There was a short break in the hearing.

The Tribunal asked what the applicant would fedweifvere to return to Korea. He said first
of all, when he goes back to Korea, he will be semhilitary Army service. He said people
who grew up overseas, it is very hard for themsioaiate in, be in the military service.
There is all the training and everything, and heashealthy as well, and physically his body
is not healthy, so he could not take it at all. wtrild get really scared of being there. He
does not know what Korea is really like. He hasrbgrowing up in Australia. He is almost
more close to ‘Aussie’ than Korean. He is reatlgred about this. He dreams about this,
and gets really scared. Mentally and physicallysheot well. Mentally he is very scared
about going into military service.

The Tribunal asked whether he feared anything eéléest importantly, as he has been using
drugs and getting treatment in Australia, the fingtg is when he goes back, usually students
when they come back from overseas and their visaekpired, especially students in his
situation, they check their DNA and everything, dmely will know whether he has been
using drugs or not. The Tribunal asked how thesckbd He said they would check by

blood test, and DNA from hair, and because he hag$on his arm. Anyone with these
marks on their arms will go to gaol. If anyonesideugs overseas and comes back to Korea,
even if the substances are not in their body angntbey will be sent to the court and go to
gaol. He has seen this happen before in many.catess really concerned.

When the applicant was in [Location 1], there weosith Koreans who were born in North
Korea, in [Location 1]. They knew the applicantswgetting treated, and they did not like the
applicant, and they sent a report to the Cons@&aath Korean) that he was using drugs. He
said that the people at the Embassy know abodthe Tribunal said that the applicant had

not raised this point previously. He said he kileat. He said the people had been sent back
to South Korea now and he saw them sending messatjes Korean Consulate saying that
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he used drugs. They told him that when he werk bm&orea, they would report him as a
drug user overseas. He has not seen them doifdpthde has seen them telling the Korean
Consulate that he has been using drugs. Evepyfdid not, he will be sent to court when he
returns as he used drugs. Even some people whasealdmarijuana before in Australia, and
they return to South Korea, even if they are caagjtite airport, and they find out that they
used marijuana he would be sent to gaol for thesesy

The applicant is getting treatment in Australigaatlinic] now. In Korea he has been
checking all over for treatment. There is no hetoeéatment in Korea as heroin does not
exist in Korea. From the Korean Health Commissierhas checked everything. There is no
programme, or Methadone or another drug. Heroesamt exist in Korea, so there is no
treatment for it. That is why he is worried. Thawhy he asked his doctor, [Dr A], who
recommended to him that he gets at least one aatf to two years treatment to become
normal. So the applicant will face military issyasd drug issues, and he will be sent to
gaol. So they know he used drugs, and there issatment. He will not be able to get
treatment. Or if he goes to gaol, he will notigeated, and if does not go to gaol he will not
get treated.

The Tribunal asked if there was anything else p@ieant feared if he went back. The
applicant said a personal thing was that if he dpaek, he knows that he did not get educated
in Korea. Only when he was very young. His frigathd family will not be there in Korea,
just his grandparents and cousins. However, herrfead a very good relationship with
them, and he has been away for ten years or savilHge very alone, and he will not be

able to get a job there because his Korean isowd gnough, and he did not finish his
university. He is also worried about his parealough this is not a Protection visa issue.
Most importantly, it is the drug. It is a drugrli it is the most important. If it was not the
drug, and the military service, and his parent&tgeoblem, he would have just gone back to
Korea, and applied for a visa or something elsd,cme back, or gone to university in
Korea. But he decided to apply for a Protectigavi

The Tribunal said the applicant made the followstatement in one of his documents when
he was going for a medical exam. The applicantayrbwas on a drug addiction and | am
getting a treatment in [Location 1]. There is notstreatment such as methadone or
buphernorphine and suboxon within withdrawal praggan S Korea and will be getting an
ongoing treatment from clinics outside once | get @isa as well.” The applicant confirmed
that treatment was at [a clinic].

The Tribunal stated that the applicant told it thetdid not like military service for particular
reasons. The Tribunal then asked if the applibadtany objection, does he dislike military
service for any other reasons. He said if he gaeanilitary service firstly, after the health
check, first thing, he will have to take all higities off, and on his arm there are big track
marks and needle marks, and they will see it, &sban as they see it, they will send him to
the military gaol and the military court. Thatl® one thing that they will see, his marks, so
they will know that he has been using the druglsatTs one thing. If he goes there, because
his treatment has not been finished, he is veny, siek without Methadone, and he will not
be able to keep going with the military life. Th&tvhat he is scared of. Usually people who
are overseas for more than ten years do not haye itto the army because they get a visa
exception. They will have to find out about thegh before he joins the Army.
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The Tribunal asked if he had any other philosoglobgection to military service; things like
that. The applicant said, ‘Like mentally you meane applicant said he guessed not, as he
is mentally just not used to Korea.

The military in Korea is different to Australia.e&ple die from the training. People beat
people up. They hit people. And it was much wdrs®re. It has got better, but they still
beat people. Their common sense is totally diffete Australia, in Korea, especially in the
Army. And the way they treat things in the Armije is having a lot of trouble there. He
will be like a type of reject. If he says he cando the training because he is very sick; he
will get beaten up. There are people who suidgee and they cannot handle it. He really
feels if he goes there he will suicide. He thipksple like him will suicide because he feels
like suiciding. He will be there for two yearshdtraining is for two years. ltis full-time.
He gets holidays like two weeks in six monthsth#fy say because you have been using
drugs, and with the track marks and blood test emerything, and they say you are unable
to go to the army, then everyone who is unableottoghe army goes to gaol for two years.
That is the equivalent. That is what they do indéo When you decide not to go to the
army then you go to gaol.

The Tribunal said it wanted to give the applicasrhe information which the Tribunal may
consider would be a reason for confirming the Depant of Immigration’s decision. The
Tribunal says it does this in almost every caske Tribunal said it will explain the relevance
of the information that it gives to the applicaantd the consequences of the information.
Overall, if the information that the Tribunal giviesthe applicant is not answered, or is not
responded to so that it satisfies the Tribunah tine applicant will not get a Protection visa.
The Tribunal said it will invite the applicant tomment on, or respond to the information. It
stated that he can respond to the informationyordlhe Tribunal stated that, for example, at
the hearing today, it can say something, and tpécgmt can say the answer is so and so.
The Tribunal said, or, it can give the applicam ithformation at the hearing today, and he
can take the disc home, or to his solicitor’s @fiand listen to it, and then write, or ask him
to write a response on the applicant’s behalf dfterdiscussion, and then send it back to the
Tribunal. The Tribunal said there is also a tlpa$sibility of going about it. The Tribunal
can give the applicant the information today, aaadtéin come back in a couple of week’s
time and answer the Tribunal orally then. The imapk indicated he wanted to come back.
That way he can think about it and organize mand,then come back.

The Tribunal said he could possibly combine theomst but the trouble that he runs into
with that is that he may contradict himself by s@ysomething here, and then thinking about
it and suddenly thinking later that there is sormgftelse that he should have said, or he
should not have said that. And if he sends orestiigtters saying something different later
then it may not look good. But it may be accepgiedause it is just a simple mistake, or it
might be thought of as ‘I should not have said’'that

The Tribunal asked if the applicant knew what iame He said he did.
The Tribunal said that the applicant does havedarsar.
The applicant asked the interpreter to interpredtvwhe Tribunal just said.

The interpreter interpreted for the applicant. 8tem advised the Tribunal that she just
interpreted from the reasons from the Departmetd@(ssion, and from then on, and he
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understood how he could answer from the Tribunaf@rmation. But he asked if she would
say, once more, from the beginning of the Tribumplevious remarks. The Tribunal did so.

The Tribunal said it would go through the inforneatinow. The Tribunal said it understood
that the applicant was not responding today. Tpi@ant said he would do the second
option with his lawyer, and then the third one. wik consult with his lawyer, and then
come back. The Tribunal repeated that option@sbination of options two and three, and
the applicant said yes.

The Tribunal stated that the first piece of infotima is as follows.

The claim regarding the debt and the people pugsihie applicant as well as the heroin
addiction and the difficulties he would possiblgdaf he were to go back to Korea, do not
appear to be related to the Convention. ThahesRefugees Convention. The applicant’s
solicitor has indicated that there may be a pdercsocial group consisting of families of
those who default on their loans in South KoreacWhvould, if correct, possibly bring it
within the Convention. However, the informatiomth have relating to the protection of
Koreans is as follows.

South Korea is one of the world’s safest societiBlsere is the report of the Economist
Intelligence Unit's 2008 entitled ‘South Korea RiSecurity Risk’, 31 March 2008. Also
the National Police Agency indicated that beginnmg@anuary 2007 it was undertaking a
three-month special crackdown on loan sharks embegéolent business practices and
charging illegal interest rates (29 December 20086\WSIS18 January 2007). As part of the
crackdown effort the task force team will offeradition to 235 police stations, and 1,236
team members as they investigate the issues itoreka this. Police are also setting up call
numbers on a website, so that citizens can relegai financing (See alsbhe Korea Times
15 January 2007. Moreover, any police officers wkoel at apprehending people suspected
of loan sharking, will reportedly be rewarded imigas ways, for example, by receiving a
promotion (Se&orea29 December 2006).

Further, Police managed to arrest at least twapimoney lenders in separate incidents for
charging and lending money above legal limits (8&&VSISL9 January 2007). Further, the
police have arrested 32 ethnic Koreans from Chiha are part of a criminal gang called the
Yanbian Hei She ring, that operated in ChinatowGaribong-dong, Guro-gu, Western
Seoul’ (see ‘Police Smash Violet Chinese-Koreand>2007,Chosun Ilbg 27 April 2007).

Similarly, Korea Timeseported in October 2007 that the number of ‘gasrgsbeing
watched by authorities had surpassed 10,000 simegionwide crackdown on organized
crime began in the 1990s. Sources have also exptitat organized crime groups were
being forced into other areas of operations suarag crimes, following police crackdowns
on their regular activities (10,000 Gangsters Urilawveillance in 200 orea Times8
October 2007; and ‘Rising drug crimes 2006, iloeea Herald16 June 2006; and ‘Threats
Highlight Mob Role in Korean Show Business’ 20Chosun llbg 8 February).

Furthermore, in a report dated 2001 ‘BBC monitoiysga-Pacific’ it was noted: ‘the police
will also provide full protection to anyone who eif§ information concerning the activities of
gangs.” (‘Seoul Police to crack down on organizeohe’ 2001BBC Monitoring Asia-

Pacific, 6 December).



121.

122.

123.

124.

125.

126.

The Tribunal stated that the relevance of thitiad the claims may not be part of the
Convention definition, and as such the applicaappglication for a Protection visa on those
claims would possibly be rejected.

The Department of Immigration referred to a claimattthe applicant raised about being a
resident in Australia for twelve years, and thesyrhe some threats of violence because the
applicant had lived here for that long. The Triaucannot at this stage, or is having
difficulty seeing, the basis of that claim. Iré&lates to gang extortion, or other activities of a
similar kind, then the Tribunal would say that{tas stage that the country information
suggests that the police are on top of those issues

Regarding information concerning the police andjtigéciary in relation to the last point
about being in Australia for twelve years, and dsopreceding points about the loan
extortion rackets, loan sharking, another piecafeirmation which can be found on the
World Bank website, called ‘Governance Matters 2008rldwide Governance Indicators,
1996-2007: South Korea’ 2008, World Bank (websitEe various countries of the world
were assessed as to how they measured up agari®tli of Law as part of an overall
governance indicator, in this case South Kored isterest. In this regard, the Worldwide
Governance Indicators (WGI) research project, dage212 countries and territories,
measures six dimensions of governance from 1998)%.20ne of those, ‘The Rule of Law’
measures ‘the extent to which agents have confelenand abide by the rules of society, in
particular the quality of contract enforcement, ploéice, and the courts, as well as the
likelihood of crime and violence’ The results bétresearch project are made available on
the World Bank website. The ‘Rule of Law’ resulis South Korea were presented in terms
of the Percentile Rank and the Governance Scohe. rdsults indicate that for the rule of law
South Korea was ranked in the"® 90" percentile in 2007, 2005 and 2002; and th® t60
75" percentile in 1996, 1998, 2000, and 2003 — 2004.

The Tribunal indicated that the above may indi¢héd South Korea is a reasonably law
abiding country and one in which the police andgiady react responsibly and effectively.
The relevance of this is that any unlawful mattérol may arise against the applicant can be
reported to the police and it would appear on #dof the country information which the
Tribunal has provided, that there is a very goaghcle that the applicant’s complaints will be
dealt with appropriately. So, regarding the resein Australia for twelve years and going
back to Korea, this may mean that this claim maybeosuccessful and the applicant’s claim
for a Protection visa may not ultimately be granted

The next point of information that the Tribunal yisted to the applicant relates to the
military service in Korea. The first point is agléws.

It would appear that military service is a law ehgral application and is not applied in a
discriminatory fashion. That is, it is a law tlaguplies to all people who fall within the
parameters who are able to be conscripted intdamjlservice. The information that the
Tribunal has in relation to military service is thaund in website
www.koreatimes.co.kr/www/news/nation/2009/10/1132&3Bhtml There is a series of other
sources including the United Nations 20@pmmitteeon the Rights of the Child:
Consideration of reports submitted by states parntieder Article 8(1) of the Optional
Protocol to the Convention on the Rights of thedCbn the involvement of children in armed
conflict: Republic of Korepages 5 and.7Also in the Conscience and Peace Tax
International 2006Briefing paper for the Human Rights Committee T@ske on the
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Republic of Korea: Conscientious Objection to Milit ServiceOffice of the United Nations
High Commission for Human Rights website, February.

Another reference is ‘Major llinesses that precldadéive Duty and Physical grading criteria’
(undated), Military Manpower Administration website

Further, MIMBYUN and Korea Solidarity for Consciénis Objection 2008, ‘Korean
Government cancelled Alternative Civilian ServiBeiefing Paper on Conscientious
Objection issues in the Republic of Korea’, Soligafior Peace and Human Rights website
pages 5-6.

The Tribunal stated that a summary of those rep®@s follows:

Available information indicates that South Korea lsampulsory military service for male
nationals. Reports indicate that when a male e=adB years of age they are required to
undergo a conscription examination. Reports intditiaat individuals are then categorized
into one of six or seven grades depending on theome of their examination. Available
information indicates that those found to have major mental ‘deficiencies’ are exempt
from the first three grades of active military seev Individuals who are exempt from active
military service may be categorized under suppléargmilitary service, second militia
service or may be completely exempt from militaeyice. Supplementary service may
require a person to undertake work in the publizise and second militia service requires a
person to provide military service only in timeswdr. South Korea does not allow
individuals to refuse compulsory military servigethe grounds of being a conscientious
objector.

The Tribunal stated that this indicates that thaiegnt would be graded, and depending on
the results of his examination, he may be ablestaag exemption, or be able to work in the
public service, or second militia service.

The Tribunal further indicated that the applicaick ot provide any information or claim that
he had any conscientious objection to military servso that will not be considered. In any
event, the law is one of general application. I®orelevance of this is that if the applicant
were to go back to Korea and he were to enlistfilitary service, the chances are that there
is an opportunity that he may be exempted or he eayiven alternative service. Ultimately
this may mean that the applicant’s claim for a &ton visa may not be successful.

The Tribunal stated that the next point of inforimatis that the Tribunal is unaware at the
present time that there is any discrimination ®ygblice in providing protection to particular
citizens in relation to threats of violence andogtxdon. This means that the Tribunal may
find that the Police would act in a way where asdegprotection is not discriminatory. This
along with other information may exclude the apgticts claims from consideration under
the Refugee Convention.

The next point of information is that the applicasturned to Korea in 2007, from [a date in]
December 2000 to [a date in] January 2001, in 188d@,maybe another trip. So the
applicant possibly returned to Korea without incidiaree or four times. This may indicate
that the applicant has no subjective fear of perts&c in Korea. The Tribunal noted the
applicant’'s comments during the course of the hegahat initially he just wanted to go back,
and other children were allowed to go back, and/ag only allowed to go back three or four
times. This was during the period that the appliegas in Australia attending school.
However, it does indicate that even though theiegpl was a child during some stages of
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his visits to Korea, his parent’s control of hisvements at that young age indicate that they
had no apparent problem in him going back. He raeatl that there were some steps taken
to keeping him safe by keeping him in the houske Tribunal finds it difficult to accept that
a child could stay in the house during his holidajthout being in contact with friends, and
other groups, and so on. It would appear to bensistent at this stage that a person fearing
possible kidnapping or some other form of crimiaetivity against them may go back to a
place where they would be putting themselves kt rihe Tribunal repeated that it is

difficult to accept that a person would go backtoea and put themselves at risk. It may be
an indication that he did not have, or his pardidsnot have for him, any subjective fear of
being at risk, and they allowed him to go back twd&. This may mean that the claim of
extortion, loan shark activity, trying to kidnapriand so on may not be correct. It may be
something created or manufactured or exaggeratéshst. It may put the applicant’s
credibility in issue. This may ultimately meanttbize applicant would not be provided with
a Protection visa.

Another piece of information that the Tribunal westo give to the applicant is that the
applicant’s parents have been living in [Countryfé{ quite some time. The applicant’s
father has lived there longer than his mother. dp@icant indicated that he does have a
right to return to [Country A], and live in [CougtA] Given that information, the Tribunal
may find that the applicant does have a legal figheturn to and reside in [Country A], and
that may mean that Australia in those circumstamaadd not have to provide him with any
protection, by granting him a Protection visa. Slisibecause he has the right to live
somewhere else. The Tribunal is not entirely cooed that the applicant does not have a
[Country A] passport. In circumstances where fhgliaant has lost his Korean passport the
Tribunal cannot check to see whether his Koreasgmswas stamped for entry and exit
from [Country A].

Given that the applicant’s parents live there ([@topA]) and have for some time, and he
has said that he has a right to live there, thieufral may find that even if the applicant does
not have a passport at present, he could obtaasspprt. He could obtain some form of
permanent residency or citizenship, as his pateante done so. He could live in [Country

A] The relevance of this is that the Tribunal wibuabt have to consider his claims in relation
to Australia, as he could live elsewhere.

The final piece of information is that any law iouh Korea relating to individuals who have
been using drugs, would appear to the Tribunakttatys of general application, and not
applied in a discriminatory fashion against theli@ppt. As such, it would not invoke the
protection of the Refugee Convention. The apptiesked the translator to translate this
particular part. She did so.

The Tribunal said there is no indication to thebtlinal that the applicant would be treated in
any other way to any other person, who may hava hgst user of narcotics. This may, in
the circumstances, mean that the applicant’s clamalation to drug addition and past
addiction, and having to go back to South Kored, lzawving to face possible criminal or
governmental sanctions, do not come within the @atien definition. The interpreter also
interpreted this for the applicant.

The Tribunal indicated that other information ttfeg Tribunal is in a report entitle@he
Current Drug Situation and its Countermeasures ord@’ dated 17 October 2003.
Information is provided on the treatment and pumisht of narcotic addicts. The report
states that the Act (Act on the Control of Narcstietc) ‘prescribes for compulsory



139.

140.

141.

142.

hospitalization of narcotic addicts’. The repdédtss that ‘Under the Act of control of
Narcotics, etc, a drug abuser who turns out to g addict can be subject to compulsory
treatment or to punishment. A prosecutor has tb&retion to decide whether to take only
one option or both. This is in an article by Shin,S. 2003, entitletThe Current Drug
Situation and the Countermeasures in Kore&gal Research and Training Institute website,
17 October, pages 25 and 33-34. The interpretergreted this last piece of information for
the applicant.

The interpreter interpreted for applicant who askéeéther that meant that drug abusers or
addicts have to go through these two options, erareither treatment or punishment, or
both treatment and punishment. The Tribunal rededrthat it is either compulsory
treatment or punishment, or both. The applicaké@dsvhether the heroin treatment is
available in Korea now, or does he need to askjtiestion later on. The Tribunal said that
in a series of reports which it will not refer tiigcause of their length, they say that.
However, the Tribunal said it would send a listha references for this particular piece of
information. That is, available information indicates that iru8oKorea individuals who
commit drug offences are subject to criminal peesjtand may be subject to compulsory
drug treatment. A 2005 report by the United Nagiohsia and Far East Institute indicates
that upon the Court’s discretion a drug offendey i@ required to undertake compulsory
treatment prior to their imprisonment for a drugeate. The Tribunal said they are talking
about compulsory treatment. So it sounds like c@dreatment, to the Tribunal. The report
states that the compulsory treatment is countgrhef the drug offender’s prison sentence
according to the 2000 Narcotics Control Act, e, period of medical treatment is limited to
six months or less and penal provisions apply tm affenders who refuse medical testing or
treatment. The Tribunal said this seems to inditiadt there is medical treatment available.

The applicant said the medical treatment in Koagal, the drugs that people use in Korea is
not heroin, they call it Ice. He knows the treatins totally different, and there is no way
that, even if he gets the treatment, it will baligtpointless and useless for him, because the
treatment for heroin is only Methadone and Buprphimreorphine. That is the only
treatment that he needs to take and he has alob&d¥ed it for long term users, and those
things. The Tribunal asked whether the applicaad veferring to Diacetylmorphine. He
said he was not sure what that was. The Tribumdlisthe applicant has the information it
has to be provided in writing so the Tribunal caa what it is or a letter from the applicant’s
solicitor attaching the article. If the applicamgoing to come back to the Tribunal and tell it
the answers, the Tribunal does not mind this baéihas any documents in support the
Tribunal would actually like to see them. At themment the Tribunal has no reason not to
believe the applicant but it does have a respditgibp confirm what he is saying is true. If
he could provide the research to the Tribunal iy tma useful.

The Tribunal said it did have a reference sayiraj bieroin and cocaine are only sporadically
seen in the Republic of South Korea and Koreansrgdig do not use heroin. This agrees
with what the applicant is saying, but it does et that there is no heroin. The applicant
said it may be available but there is no treatmditte applicant said he would try to get
something in writing. The Tribunal said that woblkel good.

The applicant said even in South Korea, they kriwatv he is using drugs, they will check his
arm and they will check his body and they will fiadt that he has used drugs and he will be
charged, and everything. He asked, even thoudhsthat will happen, will he be sent
back. The Tribunal said that is what it is sayitigis the information it is giving to the
applicant and he can respond by saying he doeagne¢ for the following reasons.
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However, it is important that some of the argumémtlation to being a drug addict or
having used drugs in the way the applicant hastfadther claims the applicant has made
are legal arguments, and something that the applscadvisor would probably have to assist
the applicant with. So there is no example thatTthbunal can give to the applicant. What
the Tribunal is basically saying with the compulsonilitary service is it does not fall into
any of the categories. With the drug use, it dasdall into any of the categories.

The applicant asked even if it is definite thathkk be sent to gaol if he went back to Korea.
The Tribunal said all the information has to besased and the Tribunal has to listen to the
applicant’s response before anything can be deciddeé Tribunal said that if that law
applies equally to everyone who goes to Korea,rerigheople who are aged between 18 and
35, or people whose parents live in [Country A]lpeople who are from Korea. If it applies
to everyone who goes to Korea then the Tribunhding it difficult to see why the

applicant would fall under the provisions of thefiRgee Convention. The applicant said that
he thought if he gets sent to gaol that Australab protect him from being sent to gaol
once he goes back. The Tribunal said he needsdowen with his solicitor and discuss it
with him.

The Tribunal said it had no more information or coemts to give to the applicant. The
Tribunal asked if there was anything else thatjhglicant wanted to say.

The applicant said he wanted to say that he kndler people use drugs, but there is no
treatment for heroin and that he may be sent tbfgadive to seven years. However, in
Australia if people use heroin, as long as theyalosell or deal, they will be treated in a
Methadone clinic and will not be sent to gaol. sTisithe difference between Korea and
Australia. That is why he wants to stay in Aus&ralHe does not want to go to gaol, he
wants to be treated. In Korea he will go to gaal he will not get any treatment. He stated
that in Korea he will not be protected by the countin Australia he will be more protected.
He is getting treatment in the clinic now, and witit be sent to gaol. He said Australia is
caring, and so on. The Tribunal said it hears whagpplicant is saying and it will all be
considered.

The Tribunal said it cannot tell the applicant wttatlo, and he does have a solicitor, and he
is there to assist the applicant. The Tribunal &&i could ask his solicitor what the basis of
the past drug addiction is to the Convention daéiniof refugee. The Tribunal said it was
open to whatever information or response that fiii@ant has.

The Tribunal had a letter prepared for the appticalating to when the applicant is returned
to the Tribunal. The Tribunal said it would giveetapplicant the letter and arrange for a fax
to be sent to the applicant’s solicitor. The Trnhlsaid the applicant had until the date to
discuss it with the Tribunal. The Tribunal dised®ther options including if the solicitor
sent a letter before the hearing.

The Tribunal reiterated that it had gone througdhhed claims that the applicant has made and
has provided the information that would indicatatthis claims may be rejected The
Tribunal indicated that the law required the Triauto do that. The Tribunal indicated that it
had to raise the issues with the person so thgidhson could respond. It is a matter of
fairness. The Tribunal said it is the opportuigityen to the applicant so that he could think
about it, and respond and make his case.

Letter to the applicant dated 8 December 2009
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The Tribunal invited the applicant to a further iieg on 22 December, and also provided a
written ‘List of References’ to some informatioropided orally to the applicant at the above
hearing, held on 8 December 2009.

Letter from the applicant dated 22 December 2008d &ent on 23 December 2009

The applicant referred to his not attending theihgaon 22 December 2009, without any
notice. He stated that he was very ill for a fewysl

Letter from the applicant’s solicitor dated 24 Dauber 2009, and received at 09 08:18, 24
December 2009

The solicitor referred to the applicant missing tiearing on 22 December 2009 due to
illness. He stated ‘We are further instructedetpuest that the Tribunal list this matter for a
further hearing to enable the applicant to addies€oncerns that were raised at the previous
hearing.” He stated that if the Tribunal decided to re-list the matter for a further hearing,
he requested the Tribunal provide in writing infatron that the Tribunal considered could

be a reason for affirming the decision under reyigwd allow the applicant until 18 January
2010 to provide a response. The solicitor thatedtthat his office was closed from 25
December 2009 until 11 January 2010.

Notification of the hearing to be held on 11 JanuafP010

The Tribunal faxed the hearing invitation to th@lagant’'s solicitor, as the applicant’s
authorised recipient, at 10:32 a.m. on 24 Decer2b69.

The Tribunal emailed the hearing invitation to #pplicant at 10:40 a.m. on 24 December
2009.

Proposed hearing to be held before the Tribunaltie morning of 11 January 2010

The applicant rang to say he was unavailable ®ht#aring, and requested that it be
postponed for a few hours. The Tribunal agreetlpan. and the applicant then asked that
the hearing be changed to the next day. The Taliandicated that the 1 p.m. hearing would
go ahead. He stated that he would attend.

The third hearing held before the Tribunal on 11 daary 2010
The following is a summary and not a transcript:
The applicant’s advisor was not present. Thereewerwitnesses.

The interpreter said that the applicant did nohvisuse the interpreter unless he got stuck
with a particular phrase, or word. The applicant $ie has been trying to contact his
representative. He has been sending e-mails aad bat he has not received any response
from him.

The Tribunal said it had received his documenttvimclude a letter from [a clinic] and
some receipts regarding his treatment.

The Tribunal said that in Korea drug use is larde¢y The Tribunal asked if it was the same
Ice as used in America, or Australia. He saidaswlifferent, but he was not exactly sure
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about what was different. He said Ice, the drugymany (indistinct). The Tribunal
suggested it is a type of amphetamine. The apylagreed. The applicant said the main
drugs used in Korea are Ice and Marijuana. Thécg said if you use Marijuana in Korea
you would be sent to gaol. Even if you used itregas, and did not use it in Korea, you
would be looking at a gaol term if you were disa@ge They sometimes test persons’ hair
and DNA.

The Tribunal asked if the applicant had done asgaech. He said yes. The Tribunal asked
in particular did he have anything relating to tH®ing no treatment for heroin addiction in
Korea. The applicant said he did not have anytewritaterial but what he brought here
today was that in Korea there is one very big oiggion, the website is
www.drugfree.or.co., called Korean Drug. The Tnrhlsaid it asked him to bring material
in writing. The applicant said there is a courmalh the centre whose name is Yung Hun Le.
The applicant has arranged with him, to call tleattee, and to use the interpreter. That
person will be able to tell whether it is illegalltave Methadone or Suboxone in the whole
country, and they only have psychological counsgltreatment for treatment of heroin
users. The applicant said he had the number, sould ring. The Tribunal said the only
trouble was that the Tribunal had no idea who he riveying; it may be his brother, or friend.
The applicant said when the person at receptiowenss she can interpret and so on. The
applicant said it is the biggest organisation irdéo The Tribunal said you would think that
they would have something in writing if that is ttese. The applicant said he tried ... it
would be O.K. Ring today. The Tribunal said tpplacant was missing the point. Having
said that it is the biggest place in Korea, and ihithe website, however the applicant has no
evidence to indicate that the place that he wattted ribunal to ring is the place that he said
itis. The applicant said he had saved it in ligdtdrive but he did not really print it. It just
says that in Korea the — for heroin these arertrsgrhents in Europe. But in Korea there is -
The applicant said it is really hard to find anwtiin writing on the websites. Otherwise he
could ask him to write something down, and faxitite RRT. The applicant said he would
give the Tribunal a number, so the Tribunal cowddkit and check it later. He said he
would give the Tribunal the website and number. skie we could ring later from the RRT.
The Tribunal said if the Tribunal rings someonarirthe RRT then it may create a problem
for the applicant if he goes back. The Tribun&egiswhether the applicant had spoken to
this person. He said he did. He said it wasdleg have Suboxone, and Methadone, and
Buprenorphine, in Korea. This is what the applicAought as well. They told him there
was only psychological treatment available. Theeer® heroin users in Korea. The
applicant told him that he was a Methadone user. nibve goes back to Korea now he
would be cut off from the Methadone treatment.

The Tribunal said we would move on and it woulchkhabout that.

The Tribunal asked if the applicant was ready spoad to the information it provided to

him last time. He said he was. The applicant baisvould answer now. The Tribunal said
it had given him the information last time and akkar his responses. The applicant said he
thought that Tribunal was going to ask the questiand he would answer one by one. The
Tribunal said no, it gave him all the informatiamdagave him the CD. The applicant said his
answer is with a protection visa about why. Theliapnt used the interpreter. The
interpreter said that some of the reasons thatdwaded for acquiring the refugee visa was
that his parents had some loans from loan shadtsapty and they were quite badly behaved
and they were trying to harm his family includinignself. Now he realises that that is not
relevant to the category that he is applying foat s, the visa category.



163.

164.

165.

166.

167.

168.

169.

170.

171.

The second reason that he gave the Tribunal waa$&ved in Australia for 13 years now
and he is pretty much settled here and going ba#&otea means that it is quite unsettling
and he would have to serve in the Korean army as ae he got back, to start with.
Probably he will get arrested at the airport andight away he will probably be taken away
to the Army. When they do medical examinationy thél find out that he was on heroin
before. Again it comes back to this drug problem.

One more thing he wanted to emphasise is that fiddr@e a lot of research and as a result he
has found out that he will never be able to bet&éikavith Methadone and other similar drugs,
which means that he will not be able to get anysbdrug substitutes over there. The only
thing they can provide is counselling. If he had Imleen on Methadone to start with at all, it
might not have been a huge problem, however siads already on Methadone treatment
and as the documents stated in his letter thaitlibevextremely dangerous for him to go off
Methadone, he is extremely scared about going tmaklorea where there will not be any
treatment for him. He would like to stay in Audimdor a while because he needs a drug
substitute treatment here in Australia. In thétinal’s opinion the refugee visa is not
suitable or relevant to him; then he would likektmw what sort of visa category is suitable
for his case. The Tribunal said he would like &ipplicant to ask his solicitor that question.
He said that was what he was going to ask hisigmlic

He said he knew the Protection visa had been réfusbe Tribunal said it had not been
refused, that was what the Tribunal was investigati

The applicant said his answer was that becausks sftbation, and he needed some
Methadone treatment. In the two years that heeeéd he needs to have a visa.

The Tribunal said all the questions about whatdredn, and what he cannot do, should be
directed to his solicitor. The Tribunal said tliegguggests that if he has a general enquiry he
can ring the Department of Immigration.

The Tribunal said its role was to decide the casthe facts before it, on what the applicant
tells it. It is not to provide advice to the aggint. The Tribunal said this may sound harsh,
but it is not trying to be hard. But this is thaétion of the Tribunal.

The applicant said he is supposed to be answerdayt and he thought it might be a little bit
hard for him, so he had been trying to contacshblgitor, and he has been sending him
emails that perhaps he could go to his office, lzance some counselling, and that perhaps
they could go to the RRT together, however, thess mo response from him. That is why he
came to the hearing by himself. That is why he m@tseady for it. He was not sure about
answering.

The Tribunal asked what happened to the applicaiaré, when he was supposed to come
before Christmas. The applicant said at that tie&vas trying to make contact with his
solicitor as well, but he could not get in toudte said he has been sending an e-mail every
fortnight. He said there have been about thre@ai#ésmThe Tribunal asked whether he had
telephoned the solicitor. The applicant said hetteéephoned him once, but he could not get
in touch with him at the time.

The Tribunal said to the applicant, “You know thdtas been a holiday period over..” The
applicant said the receptionist maybe could halkehion it was a holiday, or he was away.
He did not say anything. The Tribunal said thatapplicant’s solicitor’s firm had sent a
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letter to the Tribunal saying that the solicitotlwie back today. The applicant said he did
not send it to his (the solicitor’s) direct maié kent it to...

The Tribunal asked what do you want to do now? M#hthe next response? The Tribunal
said the applicant had started to say becauses dfdatment, that he will be getting treatment
for two years. The Tribunal asked whether there araything he wanted to say in relation to
that. He said the thing is he cannot get thiditneat in Korea. He said perhaps if they had a
few minutes he could ring the person at the orgdiois and ask him to write a letter
addressing everything properly, and send it tcRR&. The Tribunal asked would this be in
Korean? He said it would be. The applicant saidvbuld ask for interpretation. He asked

if they could write English, and doubts if they can

The Tribunal asked if they were ready for thatZallhe applicant said they are open, yes.
The Tribunal asked if he had spoken to them. Hhtkysss. The Tribunal asked whether it
was a government organisation. The applicant‘gagl The Tribunal asked whether he had
given them his name. He said ‘No.’

The applicant handed up a piece of paper with #meenof the website on it:
www.drugfree.or.co.

The Tribunal said it may make some enquiries abust However, if we assume that there
are no Methadone or like treatments for heroin @duh in South Korea, the question then is
how relevant is that to his claims to be a refugéee Tribunal said that it would come back
to that.

The Tribunal asked what else the applicant wardeshy in response to the information it
gave to him last time. He said he did not knowwtbaay. The Tribunal asked whether that
was in relation to the information it had givertle applicant last time. The applicant said
he was sorry but he has been trying to ask hisismli He said he could show the Tribunal
the e-mails that he had sent. The Tribunal satlitha matter between him and his solicitor.
He said he thought he was being very irresponsiblee Tribunal said that there had been a
couple of adjournments and one would have expehedpplicant to have done something.
It may be that the solicitor was away.

The Tribunal asked, are you saying that you havking else to say today? He said he did
not know what was going on here, and it was tod taanswer. The Tribunal said that is
why the Tribunal had said he should see his soliciThe Tribunal indicated that it had said
that at the hearing on 8 December. It would apfrear 8 December to 11 January, the
applicant had not been able to contact the saticiidne Tribunal asked if that was the case.
The applicant said, maybe not from ti& But maybe a few days after that. He said he
knows it is his fault, and he is sorry.

The Tribunal asked whether the applicant still trelCD of the hearing. The applicant was
asked whether he had given his solicitor a copg.séld he would. The Tribunal said that it
had not made a decision in this matter as the @gglknows, this is still a hearing. Itis 11th
January. The Tribunal will give the applicant ameek to respond in writing to the issues
that were raised with him, and there will be no enextensions, unless there are some very
good reasons. But at this point, there is one wddie Tribunal said it will not be providing
any more information to the applicant or his stdicias the information has been provided
on the CD.
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The Tribunal stated it provided the CD to the agapit, and the applicant was to go away and
discuss it with the solicitor, and then get badkaty actually on the 24th December, or
whenever it wasit{was the 2%). However, the first time, the applicant saiccbeld not

come. The Tribunal tried the next day and theiappt said he could not comii§ is
incorrec?, and then the Tribunal had a hearing set dowthisrmorning, (11 January 2010)
and the applicant said he could not come, so thmiial moved it to this afternoon (11
January 2010). The Tribunal said the applicantdzad that he had nothing ready. The
Tribunal said it would give the applicant a weekwnand whether he uses his solicitor or

not, it is up to the applicant now. The Tribun@lted that the applicant has the address of the
solicitor, which is in the city, and the Tribunaiggested that he walk straight up there, after
the hearing. The Tribunal suggested that the egmiitell the solicitor that he has one week
to respond to the information that the TribunaiMled to him on the last occasion. He said
he would do so.

The Tribunal said it wanted to give the applicasthe more information.

The Tribunal reminded the applicant that on thedasasion he was before the Tribunal, the
Tribunal spoke about information. The Tribunaldsthie following:

Last time we were here | told you | might put taiysmme information that may be the reasons
for affirming the Department’s decision. | alsadsthat if | do that | must also explain the
relevance of the information, and the consequeat#s information to you, and invite you to
comment on or respond to the information. You mespond to that information orally or in
writing. We discussed this last time. We camari@rrangement that were going to work out
your response with the assistance of your solieitmt come back and tell the Tribunal. You
can do this again this time, but this time it habe in writing. The applicant has one week to
do it. The Tribunal said the extra piece of infatimn that the Tribunal is giving today is as
follows:

The applicant says there is little use of heroiKamea and at this point this is possibly right.
There was some information last time that it isinajreat use.

The information that the applicant provided to Tm#ounal today is that there is no treatment
for heroin addiction by use of drug substitutiorSiouth Korea. The applicant said there is
no Methadone, and the other two drugs were alsgall They were not able to be used in
Korea. So, the issue then is whether it is a m#itd falls within the Convention definition
of refugee

The Tribunal said, working on the basis of whatdbglicant said is correct, it will make
enquiries. Assuming for the basis of this infonothat it is correct, this would mean that
every heroin addict who was a still using heroimwbo is in recovery and taking Methadone
or one of the other two drugs commonly used in piniggram, coming back to South Korea or
even being in South Korea, would not have accetisoge drugs. That is, they would not
have access to Methadone or the other two drugausedhe applicant says they are illegal.
That would apply to every one who needs those damgs not selectively, to particular
people using heroin, or who have had problems ettoin, but to everyone. So, again, this
should be something that would be something of igeag@plication. It is not that the
applicant is being discriminated against. It isstvhappens in South Korea.

The applicant said these substances like Methadotié&uboxone, only exist for heroin
treatment, and nothing else. The Tribunal saidcagh@icant is not the only heroin user who
faces the possibility of going back to Korea. Ehetust be other people who are in that
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position. The point is, the rule applies to abigh people who fall into that category. The
applicant said some people go back to South Kor#eout getting out of the treatment
immediately. They could die, or have a very seedfect, and that is really a trend. He
heard from a friend’s friend a year ago that a@erssed the drug in Sydney. He is the same
age as the applicant. He used heroin, ice, ang thamgs. He did not get treated. He was
using it every day. One day he had to jump orptaee and go back to Korea straight away.
After he arrived he had to go to the psychologzapital, and he was locked up because he
jumped from the bridge to commit suicide. So m#mygs happened to him the applicant
does not know what will happen to him. But thesethe sorts of things that happen if some
people go back and stop treatment suddenly. Tiifal said the applicant would not get
treated any more badly than anyone else who waktibahe same circumstances. It is not
related to the Convention, as the Tribunal undedstat at the moment. It may, when it has
given it more thought. It is not due to the apgufits religion, race, nationality, political
opinion or because ownership of a particular sagialip. In relation to a membership of a
political social group, perhaps his solicitor cobklp him with that, and perhaps the solicitor
could put something forward. However, prima fadieoes not look as though this falls
within the definition of refugee under the Refug@emvention. The applicant said it does
not? The Tribunal said no.

The Tribunal said the relevance of that is unlbssapplicant can provide some information
that can convince the Tribunal otherwise... The i@ppt interrupted. The Tribunal said it
had given the applicant one week to respond. Thriial said the point is if it does not fall
within the Convention, then the applicant would get a Protection visa for that issue. He
may for some other issue, but not for that issue.

The applicant said if he gets a written documeatlyenext week, would it make any
difference. That is, if he calls the number areglyteend the fax saying there is no treatment
in Korea using Methadone. If he can get thatwriten document and signed by the lawyer
would it make any difference to the result herd® Tribunal said it will all be considered.
However, the Tribunal has to give the applicantitifiermation it has now before it. The
Tribunal has not provided any answers or respongke. Tribunal said it was assuming that
heroin was not used, and Methadone and the otleedtugs were illegal. The applicant said
it is illegal in Korea, it does not exist there.

The Tribunal asked the applicant what his point whessaid even if he gets the written
documents ready next week, because what the Tiiisaying now the result is, the result
you are saying now is, after assuming that ther® iMethadone existing in Korea, will it not
make any difference, or will it be considered aralid there be any chance that. The
Tribunal interrupted and asked the applicant tea¢phis question. The applicant said even
if he can prove that there is no Methadone treatnmeldorea, what the Tribunal has just told
him is that he won't be treated, he won't get apgcsal treatment, then what difference is
there in his case, there would be other peoplewdrdt back to Korea and could not get the
treatment, and he is not the only one. So, howadvib@ffect the outcome, would it make
any difference if he could prove there was no sueitment in Korea? Would that make any
difference? Would it be a worthwhile exercise?e Thibunal said it would look at that
information, and say there was no Methadone treattmeKorea, and ask what happens next.
But the Tribunal is saying ultimately it may sté&ad to the fact, or decision, that he does not
fall within the Convention. The applicant askedwebthe Tribunal consider if he put in
written evidence. The Tribunal said please doe Thbunal said please do so, with the help
of his solicitor.
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The applicant said what he desperately neededsdirtie, if the protection visa is not

relevant in his case, is he cannot go back in tigelle of the treatment. He needs to have the
two-year treatment to fully recover. The applicasked if the Tribunal could recommend
another type of visa. The Tribunal said it haéadly answered that, and said it is the answer
he would get from his solicitor; or the Departmehtmmigration.

The applicant said he would definitely ask his lawyut from all the information that he has
gathered so far, everyone was telling him thatodgation visa, and under the refugee
category, that is the way to go, and that is whyjhyalied for it.

The applicant said maybe he has to talk to his émwyhe Tribunal said for him to talk to his
lawyer. The Tribunal said there was an option,clwhis not a visa, it is that the Minister

may, if he put something up, may consider his cd3e applicant said that the intervention
(indistinct.) The Tribunal said he should discitsgith his lawyer and if the decision goes
against him in this Tribunal, the Tribunal can raefe¢o the Minister, but the Minister does

not have to consider it. The Tribunal said it badell the applicant these things. All that the
Tribunal is telling the applicant is the facts. tBuen again, that is something that he can talk
to his lawyer about. So, there is a further avehbe is rejected by the Tribunal. The
Tribunal may recommend or suggest that the Ministay look at it, but it is not up to the
Minister to look at it if he does not want to loakit.

The applicant said that although he can only gethisldone prescribed in this country, and
not in his country, back in Korea, that is not sidint reason for him to apply for a refugee
status visa. He asked ‘Is that what you are e today?’ The Tribunal said no, the
applicant can apply, and say whatever he likes Tiibunal said that what it has to tell him
today is what may be the case. It may not be dungethat falls within the Convention
definition. The Tribunal has to tell him that, ls® can respond.

The Tribunal and the applicant discussed what pipdiGant’s next steps would be. That is,
contact his lawyer, discuss the information progig the Tribunal, and provide a response.
Also the applicant has to discuss with his lawyerabsence of the use of Methadone in
Korea and the relationship of that to the Conventidhe Tribunal said the letter is due on
18th January. The Tribunal said it has to getrépdy within seven days. The Tribunal
agreed that it could be faxed in. He said thahbeght he could get his lawyer to fax it.

The Tribunal asked if there was anything else.

The Tribunal said the applicant can get a copyef@D of this hearing as well, and wrote it
on the note for the attendant to provide.

The Tribunal confirmed with the applicant that melerstood the process, i.e. to provide a
response putting his position. The Tribunal reited that there has been no decision made.
The Tribunal is still open to the applicant’s respe. The Tribunal said he had to get
something to it in writing.

Letter provided at the hearing, from [a clinic], ated 11 January 2010

The letter has been reproduced below. There weoeatachments, including a list of
appointments, from 2 September 2009 to 11 Janu#r§,sometimes with several entries per
day; and a receipt for methodorsgc) from [the clinic].

This letter is to support [the applicant] in higuest for his Visa.



Please see prior letter in this matter.
Today he had to attend this clinic in the am arnvd 15& here.

It is essentailgic) he stays on this medication at least for 2 yeaee and if this
medication is stopped immediately it clould be véaygerous to his health.

Yours sincerely,
[Dr A]

Letter dated and faxed on 11 January 2010 from fhebunal to the applicant’s authorised
recipient.

198. The following are the essential parts of the letter

I am writing about the application for review mdzeyou in relation to a decision to refuse to
grant a Protection (Class XA) visa.

The Tribunal has held another hearing with yothia matter today, as per letters to you dated
24 December 2009 and 11 January 2010.

You provided oral responses to some of the infaionagirovided to you at the hearing on the
last occasion. You have been given a further oppiyt to respond in writing by 18 January
2010 to the information provided to you at the iveaon 8 December 2010, and 11 January
2010, if you wish to do so. You were given a copthe CD of the hearing on 8 December
2009, and obtained a CD of today’s hearing, foryamnsideration and assistance. A decision
will be made in this matter after 18 January 2010.

Concerning information spoken about at the heasim§ December 2009, the Tribunal
indicated that it would provide information as tbat options drug abuses have in Korea. In a
report entitled; The Current Drug Situation and its CountermeasureKorea’ dated 17
October 2003, information is provided on the treattrand punishment of narcotic addicts.
The report states that the Act (Act on the Cortfdllarcotics, etc) ‘prescribes for compulsory
hospitalization of narcotic addicts’. The repdstss that ‘Under the Act of control of
Narcotics, etc, a drug abuser who turns out to theig addict can be subject to compulsory
treatment or to punishment. A prosecutor has tbaetion to decide whether to take only one
option or both (Shin, H. S. 2003, entitl§dhe Current Drug Situation and the
Countermeasures in Kored.egal Research and Training Institute websiteQt#ber, pages
25 and 33-34).

Further, at the hearing on 8 December 2009, thHeufal said it did have a reference saying
that heroin and cocaine are only sporadically $ed¢ime Republic of South Korea and Koreans

generally do not use heroin. This agrees with wbatare saying, but it does not say that there
is no heroin.

Requests for extensions of time to provide a resgmto the Tribunal
199. Several requests were made for extensions of ametthey were granted.

Letter dated 18 January 2010 and attachments frdme gpplicant’s solicitor



200. The essential parts of the letter have been repeutjbelow.
We refer to the Tribunal's invitation of 11 Janua®10 to our client to comment on
certain information.

We have attached the following documents whichatignt relies on for the purpose of these
proceedings:

1. Letter from [a clinic] dated 27 October 2009 inatedn to the treatment that
our client is receiving and the likely durationtbis treatment;
2. Letter from [a clinic] dated 11 January 2010 iratign to the duration of our

client's treatment and the consequences of thathtient being suspended
before it is concluded;

3. Records from [a clinic] which detail the dates dniah our client has
received methadone and the amount of methadoreck&ed on each
occasion;

4. Print out from www.indro-online.de/koreaS.htin relation the unavailability

of Methadone in Korea even for properly regulatedrmaceutical use.

The attached information from [a clinic] confirnfsat our client is currently receiving regular
injections of methadone through [a clinic] to trbat addiction to heroin, this

treatment is likely to extend until late 2011 ahdttshould methadone treatment not he
made available to our client throughout the next ywars, the impact to him could be
extremely serious.

The information in relation to the treatment opsdar drug addicts in Korea that has been
cited by the Tribunal is, with respect, quite gehend provides no specific details about the
treatment options that are available to recoveaihdjcts, importantly, it makes no mention of
the use of methadone in Korea as a treatment fiicéah The information which we have
attached from www.indro-online.de/koreaS.htm sutgtsmt methadone treatment is not
available to recovering addicts in Korea.

In the absence of any evidence which contradigsthtements that are madevatw.indro-
online.de/koreaS.htmye submit that you should accept that the visdiepg would not be
able to access methadone treatment in South Kagabased on the opinion of his treating
doctor in Australia, would consequently suffer sas harm as a result.

Our client is in the process of obtaining furtheiormation from Korea in relation to his
inability to access a methadone program in Korear#guest that the Tribunal allow
our client until 1 February 2009 to provide anytsudormation.

201. The first attachment, a letter from [a clinic], @&R27 October 2009, is reproduced below.
RE: [the applicant], DOB: [date]

This letter is to support [the applicant] who isafipear at the Refugee Review Tribunal to
apply for a Visa to remain in Australia.

He has recently commenced on Biodone soln. (metteadoln.) for treatment of a substance
problem. | am his treating doctor at this Clinic.

He is attending and obeying all the rules of thai€lHe is doing very well in his

rehabilitation and needs to remain in treatmentfogasonable period of time. | would suggest
this needs to be at least for the next 2 yearaddesed me that he has rung Korea and
authorities have told him there are no treatmeogams like this in his country. For this
reason he advises me he is scared to go back a&aKor



[Dr A]

202. The second attachment, a letter from [a cliniciedd 1 January 2010, is the same letter
provided at the hearing, see above.

203. The third attachment, are the attachments to ther le=ferred to above.

204. The fourth attachment has been reproduced inlfalgw.
Korea, South

Methadone is not available on the pharmaceuticaketaHowever, under exceptional circumstances
methadone patients seeking to travel to South Km@aget permission to do so. They must contact a
Korean embassy or consulate at least three mam#hdviance of the prospective journey and produce
the following documents: a transfer report, statimg patient's name and age, the date of tra\aido
destinations in Korea, the name of the doctor srgh of methadone treatment, diagnosis of disease,
duration of treatment, main symptoms of the disgaealication, the prescriber's license number and
his/her address. Furthermore applicants are expéetering a photograph and a copy of their
passport. If the embassy or consulate gives approvavel all necessary documents will be
forwarded to the Drugs Directorate of the MinistfyHealth which names a hospital or physician.
Methadone may then be imported but must be handadto a local hospital doctor or practitioner on
arrival.

Contact Address:any embassy or consulate of South Korea

Basic Recommendations re the Plannin.of gavels
Travel Guide Index

Index

Back to Homepage

Letter and attachments from the applicant’s solwit dated 17 February 2010
205. The letter has been copied below, however, the &oseript in the original letter, which has
been translated into English, has not been copied.
Dear Sir / Madam,

RE: [The Applicant] (D.O.B [date])
APPLICATION FOR REVIEW

We have received instructions to provide the foltapinformation to the RRT.
1. Extract from:

http://kin.naver.com/knowhow/detail.nhn?d 1id=5&dbeb44999&gb=6rWt64K010uplOyCr
OuPiA==&enc=utf8&section=kin&rannk=1&sort=0&spg=0

Methadone maintenance treatment. The methadonegenairce treatment which was
developed as a way to treat a drug addict, armigé/e proper amount of methadone
that is a composite drug, instead of giving someihe that makes a drug addict feel
good. The treatment is a kind of temporary treatraed is far from a comprehensive
treatment in the sense that by giving methadongdhe avoid any follow-on crime that



can caused by a drug addict. In Korea they fouaditiuse of methadone, so it is now
strictly controlled by law, like any other drugs.

2. Extract from:
http://www.busanddrugfree.or.kr/htm/info01_06.htm
6. Methadone

It has been developed as a morphine substituteim&y during World War 11, and
been used since 1946. The components are simitaotphine or heroine, but the half-
life and remedial effect operating hour (24hrs)larg enough, so it has been used to
treat drug-addict treatment for opium; and in 196@se has been a methadone crisis
problem in Korea. Methadone is well absorbed ahatth, so it can be abused for
injection method and oral dose, and cause tolerandelependency. Methadone
treatment is the method to treat drug-addict pegigna country where drug addictions
associated with opium are widely spread.

We have attached a translation from the followirgpsgite. It is not possible to print the actual
text from the website
http://blog.naver.com/aourin?Redirect=Log&logNo=8@051591

The above translations have been prepared by [dateted: s.431(2)] (NAATI [number]),
who is accredited as a translator and interpratédré Korean language.

Our client has instructed us to provide the follogvdetails of the South-Korean drug related
association and campaign. We are instructed tigbthanisation has indicated to the
applicant that he could not access effective treatrfor his addiction in South Korea.

South Korean drug control/extermination campaigacheffice

Tel inquiry:
(0011) (82 2) 764-12071761-239812677- 2245
FAX (02)2677-2247

Finally, we have received instructions from ouentito provide a further copy of the medical
reports that were provided to the Tribunal on 18day 2010 and to remind the Tribunal that
he is currently undertaking the methadone program.

We submit that this information provides compellangdence that if our client was to return to
South Korea, he will not be able to access effedtigatment for his addiction. The applicant's
treating doctor has indicated without access t@thatlone treatment program, the visa
applicant may suffer serious health problems.

206. The attached translation from the website
http://blog.naver.com/aourin?Redirect=Log&logNo=80051591sis as follows.

Dear Sir / Madam,

The strange thing that doesn't exist in my coumisyr
http://blog.naver.com/aourin?Redirect=Log&logNo=8@051591

The voice of drug users



SungKi Cho

Here is Bangkok, the capital city of Thailand.
About 800 people are gathered from worldwide 8htidess; are discussing seriously.

The Caucasians from, such as, USA, UK, GermanyderdJkraine, Russia, Sweden, etc. The
Orientals from, such as, China, Korea, Philippifigwiland, Vietham, etc. The international
organizations from such as, WHO, etc

Many people from the West and the East get togethértalk about drug problems. Some
guestions from them:

Does the methadone program exist in Korea?

Do the drug users end up in jails? or treatmerilitias?

How many drug users are in Korea?

What are the human-right situations of the drugsieéKorea?

Why there isn't any program in Korea that distrésuh syringe for taking drug?

Why there isn't any program, while distributingl@an syringe then the diseases would
reduce?

Why the Korean Authorities treat the drug users tkiminals?

(In other countries there are many cases thatring wkers are the target for treatment, not the
criminals.)

Questions after questions, but there is no onectirabe answered

These things exist almost in foreign countries.

In Thailand, for example, there are the place $trithute syringes, the people who distribute
condoms to sex workers, the program that distrimgéhadone to the drug users who are in
jails, etc.

The scholars who protest against the human-rigtttseadrug users in jails.

The activitists.

These things exist for sure.

At least there are several hundred people whoddrdiel rooms, discuss and assert these
things are important, each country's press dedlsthose issues.

Even our neighbour, China has the methadone program

The drug users move up toward the sunny side,rtliha staying in shade.

Their numbers are counted; it is getting strongat the authorities reckon them as the target
for treatments, instead of pressing them as crilmina

Does Korea have such things indeed, or not?
it is difficult to find who can answer these quess.

For the last 20 years faced these issues fromtortime, but it is quiet in my country. Only
heard some news from USA, India, or Spain, etc.

Occasionally meeting with some alcohol-addictsdrdegfrom them such opinion that if you
travel to small port town you can easily encoudteig-addicts even in daytime. It isn't,
however, a target for press, difficult to find offil materials, either.

Is that because there are not many drug-addicts/inountry?
Won't the side effects are bigger because of udiags in shade?
Won't it be necessary the human-right activitiegtie drug users in my country?



What on earth is going on in my country?

No idea.
Feel heavy for worries.
| could feel better if | can share with any exgdertthe matter,

Anyhow, | wish that the philosophy of harm redunticthe way of thinking, the approach to
tackle the issue - which is a wise method to déth thie drug battle, one of the worldwide
matters of concern, is getting deeper and spreates.w

Date and Time. 20 thru 23 April 2009
Place: the Imperial Queens Park Hotel, Bangkokjldaha

Written at the place of international harm reduttionference -

207. The other attachment, a letter dated 18 Januar§ a0d its attachments, have been provided
previously, and referred to above.

INDEPENDENT COUNTRY INFORMATION

In relation to the material raised by the applicantat the hearing held with the Tribunal
on 11 January 2010

The website www.drugfree.or.kr and phone numbed &81-02-2677-2245 both belong to the
Korean Association Against Drug Abuse (KAADA). Tligsa hon-profit NGO founded by
pharmacists in 1992, which is involved in drug eation, prevention, counselling and
rehabilitation, according to its website. The websias some information in English at
http://www.drugfree.or.kr/eng/kaada_eng_index.hurnich discusses drug awareness,
education, prevention, counselling and rehabititatiThe information addresses neither heroin
nor methadone. An email was sent to KAADA on 12uday asking for information on
methadone and heroin treatment in South Korea. entel was resent over several days with
no response.

The Tribunal researcher called KAADA on 0011-82&%2-2245 on 20 January 2010 and
spoke to a Mr Lee Dong Eun in English (his Englists broken but understandable). Mr Lee
advised that:

Heroin addiction is not common in South Koread(ha does not have much
experience in treating addicts);

Methadone is illegal and buprenorphine is notlabke (it may be illegal — he was
unclear);

He said that heroin addicts were treated witmtaletherapy’ When asked if this
meant counselling, he said yes.

The applicant’s advisor presented a document from ww.indro-online.de/koreaS.htm, on
several occasions to the Tribunal. It states:

Korea, South.

Methadone is not available on the pharmaceuticaketaHowever, under exceptional
circumstances methadone patients seeking to tra&duth Korea may get permission
to do so. They must contact a Korean embassy @utate at least three months in
advance of the prospective journey and producéottmving documents: a transfer



report, stating the patient's name and age, tleealdtavel to and destinations in Korea,
the name of the doctor in charge of methadonenreatt diagnosis of disease, duration
of treatment, main symptoms of the disease, madicahe prescriber's license number
and his/her address. Furthermore applicants areceegbto bring a photograph and a
copy of their passport. If the embassy or consujates approval to travel all necessary
documents will be forwarded to the Drugs Directerat the Ministry of Health which
names a hospital or physician. Methadone may tkeémported but must be handed
over to a local hospital doctor or practitionerasrival.

Contact Address: any embassy or consulate of SGutka

The website http://www.indro-online.de/ is that DRO - the Institute for the Furtherance of
Qualitative Drug Research, Acceptance-Oriented Dagk, and Rational Drug Policy, an
organisation based in Munster, Germany. The wehsiea section on
‘Methadone/Buprenorphine’ which contains a ‘Methael@ravel Guide: Travel Regulations
Effective Around the Globe’ which gives information national regulations for 194 countries
in relation to methadone use. The document pteddoy the applicant’s advisor is part of
this Travel Guide (Research Response completedraiady 2010)

The websites and information provided in the appliant’s solicitor’s letter dated 17
February 2010

10 Do these websites exist?

First website
http://kin.naver.com/knowhow/detail.nhn?d1lid=5&ditb&docid=544999&gb=6rWt64KO0I
OuplOyCrOuPiA==&enc=utf8&section=kin&rank=1&sort=Gfg=0

Result— This URL does not load — the browser insteadhsp the home website
http://kin.naver.com(see 2, below).

The URL is probably &ynamic URL” as it contains an internal question mark on trss fi
line, which is generally an indicator that it isignamic URL! A dynamic URL is one where
the webpage was generated from specific queritgetsite’s database. In other words, this
URL can only be reached by inserting the relevaatch term into the Korean search engine
athttp://kin.naver.com/For example, inserting the Korean term for herain methadorie

into the search engine lattp://kin.naver.comproduces a list of similar URLSs (i.e. dynamic
URLs which include question marks) in the resuss |
http://kin.naver.com/knowhow/list.nhn?dirld=0&pade=

Second websiténttp://www.busandrugfree.or.kr/htm/info01_06.htm

! For information on dynamic URLs, see ‘Dynamic URIss Static URLs’ 2006, Webconfs.com
http:/mwww.webconfs.com/dynamic-urls-vs-static-tailsicle-3.php- Accessed 26 February 2010.
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Result This website loads successfully and containgekegiven by the Applicarft. The
Google Translatiohis garbled but similar to that provided by the Agant.

Third website http://blog.naver.com/auorin?Redirect=Log&logNo=80051591

Result— This URL does not load. There is an error messgiagKorean) saying the site does
not exist. Like the first website, this URL may&édynamic URL” as it contains an internal
guestion mark. By searching the website using#aech term ‘aorin’ (from the URL) the
webpage presented by the Applicant was fourtdtpt//blog.naver.com/aourin/80067151591
Due to protection on the page, Google was unahietslate the text, but the layout of the
page and the date at the bottom of the page (28882009) indicate that it is probably the
same text presented by the Applicant.

Information about the content of the websites (egayernment, NGO, news, blog)

First website http://kin.naver.com/

Thewebsitehttp://kin.naver.comis a Korean language website with the only Enghsinds
being “Naver” at the top and “Copyright © NHN Co#ll Rights Reserved” at the bottom.

Naver (vww.naver.comis the most popular search engine in South Kaceaunting for
accounting for 76% of the country’s internet seascim 2009, compared with less than 3%
each for Yahoo! and Googfe.

Thewebsitehttp://kin.naver.comis Naver's Knowledge Search poftakhich, according to
The Economist

* 6. HIAHE 7H|(Methadone)

M2zt MACH™ S0l SUAH SEICHS OIS 2 THE |04 194648 B AFS E|1 QICH 1
HES SEOIL S|2Qla RASHH| BHE 7|2t of 5 —|I-oA|7|_I'(24A|7|')O| Zlo{ ot EH|oi| of &t
Ot S =X[2 0 AFEEl0] 2t20d 1960ACH R 2| LIZHo| M= HALE ZtSEXE ok 7|8t

UL HIAEAHE I EF71 Eof FAE N A7 Fo{ WHO R T &5H0d L&Dt
O|EMZ ob7|8tCH HIAFE X2 & OtHA|Eo| A2 F=0| M6t el HAMHU=E
LIZtOME Dt S SEAE xZ25H7] {8 AFR &= W olCt”

S Link

® ‘Seeking success’ 2008he Economis28 February; Kim Tong-hyung 2009, ‘Naver Improves
Search, Balks at Googl&Korea Times28 September.

" According to theKnowledge SearchX|4liN) link at ‘Knowledge Search’ 2009, Wikipedia, 10

Decembenhttp://en.wikipedia.org/wiki/Knowledge Searelccessed 26 February 2010. The link
connects tdttp://kin.naver.com/ Note: Wikipedia is a Web-based free-content Expaedia which

is compiled collaboratively by volunteers. Many \ipidia articles can be highly reliable, especially
in regards to non-controversial historical or fattoatters, and Wikipedia uses preventative measure
against vandalism, bias and inaccuracy. Howeverctitlaborative nature of Wikipedia makes it
vulnerable to contributors with overt or covert agas, and Wikipedia articles are thus prone to
unacknowledged bias.



enables people to ask questions, the answers tdahe served up from a database provided
by other users. If an answer is incomplete or ineate, it can be easily changed, Wikipedia-
style, for the benefit of others who ask the sameston in future. A points system rewards
users who submit questions, provide answers othatanswers provided by other peogple.

The website is said to have been the inspiratiofY &hoo! Answers.

Second websiténttp://www.busandrugfree.or.kr/

According to the few English words on this Koreagbsite, this is the Busan Citywebsite
of the Korean Association Against Drug Abuse (KAARA&vhich is a non-profit NGO
involved in drug education, prevention, counsellamgl rehabilitation.

Third website http://blog.naver.com/

This is another Korean language website operatddidver (see ‘First website’ above’). It
seems to be a search engine for blogs. The Appkcpiece came from a blog

http://blog.naver.com/aourit was not possible to gain any information alibetblogger as
the site resisted attempts to translate it intoliEhg

8 ‘Seeking success’ 2009he Economist28 February. See also
http://koreacrunch.com/archive/naver-search

° ‘Knowledge Search’ 2009, Wikipedia, 10 December
http://en.wikipedia.org/wiki/Knowledge_ _Searelccessed 26 February 2010.
10 A city in South Korea, also called Pusan.
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FINDINGS AND REASONS

Having regard to parts of the applicant’s photoedmpassport, the Tribunal finds that he is a
national of the Republic of Korea, and it has ass@$is claims accordingly.

The applicant used the interpreters provided ah#aings as he required. As he is fluentin
English, the applicant sought their assistance atign he had difficulty understanding the
Tribunal question, or in expressing something itatle The applicant had a meaningful
opportunity to present arguments and to give eviden

Having regard to the applicant’s capacity to givelence at the hearing, the Tribunal was
aware, and took into account his past drug problemd his ongoing treatment.

The applicant’s claims may be summarised as follows

The applicant’s father had accrued a large unpaid ith Korea. It became an issue in
1994/95. After the applicant’s father sold the ilgrhome to try and repay the debt, the
applicant and his mother left South Korea in 1986he feared being kidnapped and killed.
The applicant was a student in New Zealand fromebdxer 1995 to [a date in] December
1996. He arrived in Australia in 1997 at the afjge deleted: s.431(2)]. His father went to
[Country A], and has been living there for 13 ye&hen the applicant was 18, at the end of
[year], his mother left Australia, and returned@ountry A] to live with the applicant’s

father from [year] The applicant remained in Aukdra

In 2000 the applicant’s father borrowed more maoinemn the same people and from other
sources, to service the existing debt and to infugster in his [business] in [Country A], in
order to generate further income. He has beengtyimepay the debt, however, he is unable
to do so, as the debt is too high.

The lenders threatened the applicant’s grandpacenkss father’s side, in Korea,
continuously from 2000, demanding that the applisaather repay the debt. The
grandparents were told that the applicant woul#ibeapped and killed if the debt was not
settled. In about 2004 the applicant was told isygrandparents not to return to South Korea
The debt is still outstanding. As the son, theliappt will be held responsible for the debt.

The applicant has spent part of his formative yeafsustralia, and his culture is more likely
to fit into the Australian culture than the Koreauiture.

The applicant has a drug addiction to heroin foicWine is currently being treated with
Methadone at [a clinic]. The applicant will be végd to be on that program for a further
two years Heroin does not exist in Korea, so tiere treatment for it. Methadone and
similar drugs are not legal in South Korea, andnateavailable. As a result, if he returns to
South Korea his health will deteriorate becauseetieinadequate medical treatment
available. He fears that he will be arrested amgrisoned because of his addiction.

If the applicant were to return to South Koreahhs to join the compulsory Army military
service. He could not associate well with Koreaogle, as he has been in Australia for so
long. He is not physically and mentally well enbug exist in the Army for the two years of
service that is required. Everyone who is unablga into the Army, goes to gaol for two
years.
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Because of his outstanding compulsory military erin South Korea, he will be required to
undergo medical testing, and he will test positoverohibited substances. As a result, he
fears that if he has to return to Korea, the padicd military personnel will arrest him and he
will be placed in prison, as having a drug additiio South Korea is a violation of South
Korean law. They will know he used drugs, andehemo treatment. If he goes to gaol, he
will not get treatment; and if does not go to g&a will still not get treatment for heroin
addiction.

The applicant discovered the true identity of asparwho was at [Location 1] with him, and
informed DIAC (the Department). There were fouomle at [Location 1] who lodged
documents with DIAC, and who told lies. The apgatittold DIAC that these people were
telling untruths. One of the four persons, a pemsidh a false identity, had his visa
application refused by DIAC. These four peopléestbe applicant’s passport and details
about his parents. They called South Korea andaCma said to kill the applicant if he
disembarked there

Also whilst in [Location 1], there were South Konsavho were born in North Korea. They
knew the applicant was getting treated for drugd, they did not like the applicant, so they
sent a report to the Consulate (South Korean)htbavas using drugs. The people at the
Embassy know about it. These people are now ba8luth Korea. They told him that
when he went back to Korea, they would report héna @lrug user overseas.

It is claimed that it is possible for a person watdrug dependence problem to be considered
to be disabled by virtue of his or her dependeand,that such a person would be likely to
suffer significant discrimination in South Koreadafurther, that his capacity to subsist will
be threatened.

The applicant will be very much alone in Korea, &edwill not be able to get a job because
his Korean is not good enough, and he did notHinisiversity.

The Tribunal will now consider the applicant’s olesi.

The applicant’s adviser submitted the following:

Given the prevalence of violence against the fawitf those who default on their loans in
South Korea, we submit that people who are victifrsuch violence are capable of being
characterized as a particular social group withimg&n society. Therefore his claims in this
regard are properly characterized as being Corwenglated.

Regarding the applicant’s claim concerning violeagainst the families of those who default
on their loans in South Korea, the Tribunal accéms the applicant is a member of the
family of his father, who defaulted on his loansSiouth Korea. The Tribunal also accepts
that other family members were also subjected reexstis.

However, regarding the claim that those who defamlkbans and are victims of violence are
a particular social group, the Tribunal finds ttrett the shared fear of persecution, by
definition, cannot be a characteristic of a patécsocial group.

Further, although it is well established that aifpis capable of constituting a particular
social group within the meaning of the Conventitis is subject to s.91S of the Act, which
provides that the following matters must be disrdgd in determining whether a person has
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a well-founded fear of being persecuted for reasdmsembership of a particular social
group that consists of the person’s family:

(@) any fear of persecution, or any persecutiaat, dny other family member has
experienced, where the fear or persecution isaratrie of the Convention reasons;
and

(b) any fear of persecution, or any persecutioat, tifne applicant or any other
family member has experienced, where it is readertalronclude that the fear or
persecution would not exist if it were assumed thatfear or persecution mentioned
in (a) above had never existed.

The Tribunal finds that the applicant’s father’arfeelating to his default on his loans is not
Convention related. Having considered the evidetieeTribunal further finds that the
applicant has only been pursued because of hisrfattiefault on his loans. Therefore, the
applicant who was pursued because he is a memltee &dmily of his father, who was
targeted for a non-Convention reason; does nowi#hin the grounds for persecution
covered in the Convention definition. The Tribumekes this finding.

In relation to the claim that as a result of thplegant being in Australia for twelve years,
and that he may be mistreated as a result in Ktineal ribunal accepts the country
information on the World Bank website, called ‘Gowence Matters 2008: Worldwide
Governance Indicators, 1996-2007: South Korea’ 200&d Bank (website). In that piece,
the various countries of the world were assesséd lasw they measured up against the Rule
of Law as part of an overall governance indicafbine Worldwide Governance Indicators
(WGI) research project, covering 212 countries @ndtories, measures six dimensions of
governance from 1996 — 2007. One of those, ‘Thie BuLaw’ measures ‘the extent to
which agents have confidence in and abide by tles af society, in particular the quality of
contract enforcement, the police, and the coustsyell as the likelihood of crime and
violence’ The results of the research projectraaele available on the World Bank website.
The ‘Rule of Law’ results for South Korea were @ne®d in terms of the Percentile Rank
and the Governance Score. The results indicatédhthe rule of law South Korea was
ranked in the 78to 90" percentile in 2007, 2005 and 2002; and thB 075" percentile in
1996, 1998, 2000, and 2003 — 2004.

On the basis of this information, which the Tribupiefers to the applicant’s, the Tribunal
finds that South Korea is a reasonably law abidmgntry and one which its police and
judiciary react responsibly and effectively. Thébtinal finds that, as a result, any unlawful
matter which may arise against the applicant careperted to the police and on the basis of
the country information which the Tribunal has pd®d, there is a real chance that the
applicant’'s complaints will be dealt with appropeiy.

Further, in reaching this conclusion, both regagdhris claim and elsewhere in this decision
record concerning similar claims, the Tribunal bassidered the applicant’s adviser’s claims
that:

Based on the independent information cited abovelation to the level of discrimination
against people with disabilities, we submit that Tmibunal should accept that there is a
substantial basis for concluding that the appliedgtitbe subjected to a level of

discrimination because of drug dependence thatdpacity to subsist will be threatened.

The independent information cited by the advisesisollows:



Section 5 Discrimination, Societal Abuses, and flekihg in Persons, USDS report, 2009
reported that abuse against the most vulneraldediety occurred:

"Persons with Disabilities

In April the Anti-Discrimination Against and Remedifor Persons with Disabilities Act (DDA)
took effect ... Nevertheless, the hiring of persaith disabilities remained significantly below
target levels."

We submit that it is possible for a person withragddependence problem can be considered to
be disabled by virtue of his or her dependencetlaatdsuch a person would be likely to suffer
significant discrimination in South Korea.

233. Firstly, the Tribunal accepts that the Anti-Discmiation Against and Remedies for Persons
with Disabilities Act (DDA) took effect as indicate The Tribunal finds that this is an
indication that the Korean government is willinglaable to protect persons with
diasabilities. The Tribunal is unaware of any otteéerence to discrimination cited by the
adviser. The Tribunal finds that the only refeebe a sense of discrimination cited in the
passage above is that the hiring of persons waaldities remained significantly below
target levels. The Tribunal finds that this coyniformation does not support a claim, in
itself, that the applicant is likely to suffer sifycant discrimination in Korea, as claimed.
The Tribunal finds that, as such, there is notah ckance that he would suffer serious harm.

234. With regard to the applicant’s adviser's submisstoat people with disabilities in South
Korea are a particular social group within Koreanisty, the Tribunal accepts for the
purposes of this claim, that this is a particutaial group. However, the Tribunal finds that
discrimination amounting to serious harm can bentepl to the authorities, including the
police and on the basis of the country informatidmch the Tribunal has provided, and
accepts, there is a real chance that the applecaathplaints will be dealt with appropriately.
Further, on the information currently before théiinal, the Tribunal finds that there is no
discrimination by the police in providing protectito particular citizens, such as those that
may be considered to be disabled.

235. The next claim relates to the applicant’s potentiditary service in Korea. The information
that the Tribunal has in relation to military seevis that found in website
www.koreatimes.co.kr/www/news/nation/2009/10/1132&Bhtml There is a series of other
sources including the United Nations 20@pmmitteeon the Rights of the Child:
Consideration of reports submitted by states parntieder Article 8(1) of the Optional
Protocol to the Convention on the Rights of thedCbn the involvement of children in armed
conflict: Republic of Korepages 5 and.7Also in the Conscience and Peace Tax
International 2006Briefing paper for the Human Rights Committee T@ske on the
Republic of Korea: Conscientious Objection to Mitit Service Office of the United Nations
High Commission for Human Rights website, Februanother reference is ‘Major llinesses
that preclude Active Duty and Physical gradingesi&’ (undated), Military Manpower
Administration website. Furthermore, see MIMBYUNdJaKorea Solidarity for
Conscientious Objection 2008, ‘Korean Governmentelied Alternative Civilian Service:
Briefing Paper on Conscientious Objection issudgb@Republic of Korea’, Solidarity for
Peace and Human Rights website pages 5-6.

236. The Tribunal accepts as accurate a summary of tiepgets, as they apply to the applicant,
as follows:
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Available information indicates that South Korea lsampulsory military service for male
nationals. Reports indicate that when a male e=a&B years of age they are required to
undergo a conscription examination. Reports irtditfaat individuals are then categorized
into one of six or seven grades depending on theome of their examination. Available
information indicates that those found to have pajor mental ‘deficiencies’ are exempt
from the first three grades of active military seev Individuals who are exempt from active
military service may be categorized under suppleargmilitary service, second militia
service or may be completely exempt from militagyvice. Supplementary service may
require a person to undertake work in the publigise and second militia service requires a
person to provide military service only in timeswdr. South Korea does not allow
individuals to refuse compulsory military serviaethe grounds of being a conscientious
objector.

The Tribunal finds that the applicant would be g@@dand depending on the results of his
examination, he may be able to get an exemptiobe@ble to work in the public service, or
second militia service.

Further, the applicant did not provide any inforimator claim that he had any conscientious
objection to military service. The Tribunal finthet this is not a case where the applicant
claimed to be a conscientious objector to militseyvice (Se&ZNYA v MIAC & Anoj2009]
FMCA 1283).

As a result, the Tribunal finds that in Korea naitit service is a law of general application
and that the law would not be enforced selectieglginst the applicant for a Convention
reason. Further, having regard to general infoondiefore the Tribunal, as well as the
information above, the Tribunal finds that the KaweMilitary Service law is appropriate and
adapted to achieving a legitimate national objegtio be ready to defend South Korea.

The applicant returned to Korea in 2007, from [Beda] December 2000 to [a date in]
January 2001, in 1997, and perhaps another triy@ applicant returned to Korea without
incident at least three times. The Tribunal nakedapplicant’s comments during the course
of the hearing that initially he just wanted tolggck, and other children were allowed to go
back, and he was only allowed to go back thre@war times. This was during the period that
the applicant was in Australia attending schootwidver, it does indicate that even though
the applicant was a child during some stages ofikits to Korea, his parent’s control of his
movements at that young age indicate that theynbaapparent problem in him going back.
He mentioned that there were some steps takerefo tkien safe by keeping him in the house.
The Tribunal finds it difficult to accept that ailchcould stay in the house during his
holidays without being in contact with friends, asttier groups, and so on. It would appear
to be inconsistent at this stage that a persomfgaossible kidnapping, or some other form
of criminal activity against them, may go back tplace where they would be putting
themselves at risk. The Tribunal finds that neithe applicant nor his parents had any
subjective fear of persecution for him in KoreaisIfinding is supported by the applicant
not lodging a claim for a Protection visa untildate in] August 2009, despite moving to
Australia to avoid the loan sharks in 1997. Thibdmal finds that the applicant’s claims
relating to extortion, loan shark activity, and gms trying to kidnap him, have no basis.
The Tribunal finds that these claims were createmhufactured, or exaggerated, at least. It
puts the applicant’s credibility in issue.

The Tribunal accepts that the applicant has a anbstabuse problem with heroin and that he
is under the care of [Dr A] at [a clinic] in Sydneyhe Tribunal accepts that the applicant has
been treated with Methadone, and more recently Bibkdone The Tribunal accepts that
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there are few heroin addicts in Korea, and thathlsl@ébne and similar drugs used for
treatment, are not available in Korea and/or degal. The Tribunal accepts that this would
have a deleterious effect on the applicant’s hafltb were to return to Korea. In this
regard, the Tribunal made the enquiries that tipieant sought at the hearing on 11 January
2010, after the hearing. It confirmed the abowndifigs. As discussed with the applicant at
the hearing, it did not make the enquiries at ta&rimg because of possible dangers involved
in inadvertantly disclosing the applicant’s identifThat research information conducted by
the Tribunal is contained in the INDEPENDENT COUNTRIFORMATION part of this
decision record, above. Further, also in reacthegabove findings, the Tribunal also
accepts the information provided by the applicartiis solicitor’s letter dated 17 February
2010, and attachments, except that it cannot attacth weight to the first and third
websites, for the reasons discussed in the INDEFENDCOUNTRY INFORMATION

part of this decision record, above The Triburtas the letters provided by [the clinic]

However, the Tribunal finds that the law in Soutbré&a relating to individuals who have
been using drugs, including heroin, including pgesland punishment for illegal drug use,
are laws of general application, and that the lamuld not be enforced selectively against the
applicant for a Convention reason. The Tribunaddi that enforcement of a generally
applicable law does not ordinarily constitute pets®n for the purposes of the Convention.
Having regard to the following two paragraphs, Tnéunal finds that the laws are
appropriate and adapted to achieving legitimat®nak objectives. In this regard, the
Tribunal accepts that Korea has limited problents Wweroin use, and that Methadone
therefore is not required. However, Methadonegpidi seeking to travel to South Korea may
import Methadone (http://www.indro-online.de/ ) riher, Korea makes allowances in how
to treat addictsThe Current Drug Situation and its CountermeastreKored)

The Tribunal accepts the report entitl&iche Current Drug Situation and its
Countermeasures in Kored'egal Research and Training Institute websitegp&b and 33-
34, dated 17 October 2003 Information is providadhe treatment and punishment of
narcotic addicts. The report states that the Act on the Control of Narcotics, etc)
‘prescribes for compulsory hospitalization of ndaicaddicts’. The report states that under
the Act of control of Narcotics, etc, a drug abusbp turns out to be a drug addict can be
subject to compulsory treatment, or to punishménprosecutor has the discretion to decide
whether to take only one option or both. The TmilUinds that the applicant will not
automatically be placed in gaol, but that the denisvill lie with the prosecutor.

The Tribunal also accepts the information providgdhe applicant himself, as follows.

Methadone is not available on the pharmaceuticaketaHowever, under exceptional
circumstances methadone patients seeking to tra@duth Korea may get permission to do
so0. They must contact a Korean embassy or consatlédast three months in advance of the
prospective journey and produce the following doents: a transfer report, stating the
patient's name and age, the date of travel to aestinétions in Korea, the name of the doctor in
charge of methadone treatment, diagnosis of disdasation of treatment, main symptoms of
the disease, medication, the prescriber's licens®har and his/her address. Furthermore
applicants are expected to bring a photograph arughya of their passport. If the embassy or
consulate gives approval to travel all necessacyohents will be forwarded to the Drugs
Directorate of the Ministry of Health which namebBaspital or physician. Methadone may
then be imported but must be handed over to a toasppital doctor or practitioner on arrival.

Contact Address: any embassy or consulate of SGutka
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The Tribunal finds that if the applicant were tture to Korea he can seek permission to
import Methadone into Korea, for his use as a notiha patient.

The Tribunal finds that there is no real chance i@ applicant will be persecuted for a
Convention reason as a Methadone patient.

Regarding the applicant’s claims that he has sparttof his formative years in Australia,
and his culture is more likely to fit into the Ateian culture than the Korean culture, and
that he could not associate well with Korean pedpie Tribunal finds that the claim is not
for reasons of a Convention ground

Regarding the North Koreans in the [Location 1]iauhg the South Korean Consulate that
the applicant was using drugs, this is a matteckvis factually correct, according to the
applicant’s own evidence, and he will be discovecelde a drug user at the airport on arrival
in Korea, in any event. The Tribunal finds thadréis no relevant Convention nexus.

Regarding the applicant claiming that four peoplg_acation 1] called South Korea and
China and told them to kill the applicant if heatisbarked, the Tribunal finds that this claim
does not fall with the Refugees Convention. Thedmal finds that this is motivated by a
criminal purpose. Further, the Tribunal finds thay unlawful matter which may arise
against the applicant can be reported to the palick on the basis of the country information
which the Tribunal has provided, there is a reande that the applicant’'s complaints will be
dealt with appropriately. On the information cunttg before the Tribunal, the Tribunal finds
that there is no discrimination by the police in\ding protection to particular citizens, such
as those that may be considered to be disabled.

The applicant claimed that he will be very mucmalin Korea, and he will not be able to get
a job there because his Korean is not good enaurghhe did not finish his university. The
Tribunal does not accept this claim as the applispoke Korean up to the age of [age],
when he came to Australia Further, he appearsgédak fluent Korean to the interpreter at
the hearing, and preferred it when he was havimgple with English. Further, the Tribunal
finds that a university education is not a prersi@ito employment. The Tribunal does not
accept this claim.

As a result of the findings above, the Tribunalas satisfied the applicant faces a real chance
of persecution should he return to Korea now, dheforeseeable future.

Therefore the Tribunal is not satisfied on the etk before it that the applicant has a well-
founded fear of persecution for any Conventionteglaeason.

Accordingly, the Tribunal is not satisfied that @qgplicant is a refugee.

As a result of its findings, the applicant’s possifight to enter and reside within [Country
Al is no longer an issue for the Tribunal.

The applicant has requested that the Tribunal thecase to the Department for
consideration by the Minister pursuant to s.41Aafwhich gives the Minister a discretion
to substitute for a decision of the Tribunal anotiecision that is more favourable to the
applicant, if the Minister thinks that it is in tipeiblic interest to do so.



256. The Tribunal has considered the applicant’s cadetfaministerial guidelines relating to the
discretionary power set out in PAM3 ‘Minister’s dalines on ministerial powers (s345,
s351, s391, s417, s454 and s501J)’ and will rekenatter to the Department.

CONCLUSIONS

257. The Tribunal is not satisfied that the applicard {gerson to whom Australia has protection
obligations under the Refugees Convention. Theeefwe applicant does not satisfy the
criterion set out ir$.36(2)(a) for a protection visa.

DECISION

258. The Tribunal affirms the decision not to grant #&pplicant a Protection (Class XA) visa.

| certify that this decision contains no informatiwhich might identify the
applicant or any relative or dependant of the appili or that is the subject
of a direction pursuant to section 440 of Migration Act 1958

Sealing Officer’s I.D. prrt44




