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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantdipglicant a Protection (Class XA) visa
under s.65 of th#ligration Act 1958 (the Act).

The applicant applied to the Department of Immigraaind Citizenship for a Protection
(Class XA) visa. The delegate decided to refusgraat the visa and notified the applicant of
the decision and her review rights by letter.

The delegate refused the visa application as thkcapt is not a person to whom Australia
has protection obligations under the Refugees Quiore

The applicant applied to the Tribunal for reviewtloé delegate’s decision.

The Tribunal finds that the delegate’s decisioansRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid application for
review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdieqtion was lodged, although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2) of the Act relevantly provides thatigerion for a Protection (Class XA) visa

is that the applicant for the visa is a non-citireAustralia to whom the Minister is satisfied
Australia has protection obligations under the ge&ts Convention as amended by the
Refugees Protocol. ‘Refugees Convention’ and ‘Red&ggProtocol’ are defined to mean the
1951 Convention Relating to the Status of Refugeeks1967 Protocol relating to the Status
of Refugees respectively: s.5(1) of the Act. Furttréeria for the grant of a Protection (Class
XA) visa are set out in Parts 785 and 866 of Scleel8uo the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees ConventiontaedRefugees Protocol and generally
speaking, has protection obligations to people ateorefugees as defined in them. Article
1A(2) of the Convention relevantly defines a refigs any person who:

owing to well-founded fear of being persecutedré&asons of race, religion,
nationality, membership of a particular social graw political opinion, is
outside the country of his nationality and is ueadnl, owing to such fear, is
unwilling to avail himself of the protection of theountry; or who, not having
a nationality and being outside the country offarsner habitual residence, is
unable or, owing to such fear, is unwilling to metto it.

The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant Av MIEA (1997) 190 CLR 225JIIEA v Guo (1997)
191 CLR 559Chen Shi Hai v MIMA (2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204



CLR 1,MIMA v Khawar (2002) 210 CLR 1MIMA v Respondents S152/2003 (2004) 205
ALR 487 andApplicant Sv MIMA (2004) 217 CLR 387.

Sections 91R and 91S of the Act now qualify sonpeets of Article 1A(2) for the purposes
of the application of the Act and the regulatioms tparticular person.

There are four key elements to the Convention defim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Hamgludes, for example, a threat to life or
liberty, significant physical harassment or illdteent, or significant economic hardship or
denial of access to basic services or denial chapto earn a livelihood, where such
hardship or denial threatens the applicant’s céypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be didesg@inst a person as an individual or as a
member of a group. The persecution must have ariadffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the partha&f persecutor.

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd persecution feared need nosbiely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &zhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for amtion reason must be a “well-founded”
fear. This adds an objective requirement to theireqent that an applicant must in fact hold
such a fear. A person has a “well-founded fea@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odgrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Ac¢iheace” is one that is not remote or
insubstantial or a far-fetched possibility. A persan have a well-founded fear of
persecution even though the possibility of the @auson occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lkseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hissorféar, to return to his or her country of
former habitual residence.

The focus of the Convention definition is not ugpbe protection that the country of
nationality might be able to provide in some paiac region, but upon a more general notion



of protection by that country. The internationahununity is not under an obligation to
provide protection outside the borders of the cguot nationality if real protection can be
found within those borders. Therefore, even ibpplicant has a well-founded fear of
persecution in their home region, the Conventioesdwot provide protection if they could
nevertheless avail themselves of the real protecfdheir country of nationality elsewhere
within that countryRandhawa v Minister for Immigration Local Government & Ethnic
Affairs (1994) 52 FCR 437 per Black CJ at 440-1.

This principle only applies to people who can geely access domestic protection, and for
whom the reality of protection is meaningful. élacation is not a reasonable option in the
particular circumstances, it may be said thathenrelevant sense, the person’s fear of
persecution in relation to that country as a wi®leell-foundedRandhawa per Black CJ at
442-3, Beaumont J at 450-1.

Whether an applicant is a person to whom Austras protection obligations is to be
assessed upon the facts as they exist when th&ate® made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has had regard to oral evidence gatenhearing and to documents contained
on Tribunal case file 071129159 and Departmentse ¢ite CLF2006/141169. The Tribunal
has also had regard to other material availabieftom a range of sources as referred to in
this decision.

In her application for a protection visa, the apgfit identified herself as a national of
Malaysia. She outlined her claims to protectioamswers to questions 40, 41, 42, 43 and 44
of the relevant form in the following terms:

Question No 40: Why did you leave that country?

| left my Country Malaysia because of fear of nig.ll come from a Tamil
Hindu family. | was married with my husband in [ye#&e did not treat me
very well. He abused me. He tortured me. He beasaeweral times. | reported
to the police but the police did not take any acttide always scared me by
sending some goondas (wrong person) to assaul®mg.after few years of
married life, | was separated with my husbandattetl to work in [Company]
in [year] as a [occupation]. My husband was alsoking in that company as
[occupation]. He has a friend who is a fundamesttdfiuslim. When he knew
that | am separated from my husband, he startéaltov me. He is also
working in the same company. After finishing my worwanted to go home.
That Muslim man with his fellow friends followed naad told me to leave my
Hindu religion and become Muslim. Many times, hiel tme that if | become
Muslim he can find a rich Muslim businessman aretehs no need to work
hard in factory. | come from a very rigid Hindu Ti&family. Malaysia is very
rigid Muslim Country. This is very common practiceMalaysia to convert a
Hindu into Muslim religion. Every year, these Muslconverts many Hindu
in Muslim. They get reward for that The police isi$fim. The Government is
run by the Muslims. No body ready to believe orrreesy complain about
conversion.



In [year], | divorced my husband. When that Musiman (T) knew that | have
officially divorced my husband he tried many tintlespproach me and
assault me and by force wanted to convert me inliMugligion. In last
[month] one day in the evening | was coming baockifiwork. He suddenly
grabbed me near the pathway to home. He triedxaedly assault me but |
escaped with a help of Tamil Hindu man who is aétarning from work.
That Muslim man (T) threatened me and told me tieat times he will
kidnap me. He told me that if | report about thsident to the police he
would kill me. After that incident | became veryaféul. | did not go to work
since that time. My brother organized travel tickeAustralia. | left my
country for the fear of harm. | have a real feap@fsecution from that
Muslim. | do not want to be Muslim. In Malaysiastvery common. No body
hears any complain. There is no protection fromatidorities.

41: What do you fear may happen to you if you gcklda that country?

| fear from Muslim man who can kidnap me and assaeland convert me in
a Muslim religion, which | don't want. | do not wian be assaulted and
changed by force in Muslim religion. The Muslimrtkia woman as slave and
property. Thousands of women have been victimkisfdonversion.

42: Who do think may harm /mistreat you if you gzk?

They would harm /mistreat me if I go back to my vy The Muslim man
(T) Who is after me? He is extremist Muslim.

43. Why do you think this will happen to you if ygo back?

It would happen to me because they know me persoifdey know that | am
a Hindu woman.

| have told about that to the many factory workétsave made complain to
the police. They know that the Police are Muslimytkannot do any thing. |
am poor, weak and helpless.

44. Do you think the authorities of that country @nd will protect you if you
go back to? If not why?

The Malaysia is a Muslim country. Malaysia is leaofethe Asian Muslim
Country. The fund is given to the Muslim organiaas to convert the poor
people of the region to convert tern in Muslim. Muslim Mullahs are
awarded for conversion. | do not have any protedtiom the authorities. |
fear, if | go back to Malaysia. They can convert ifieey can assault me.
They can do whatever they like. The local policeanaive any effective
protection to the Hindus.

The delegate was not satisfied that the applicastewed protection obligations by Australia
and the applciant sought review of that decision.

The applicant gave evidence that she had beenibhddalaysia and was a citizen only of that
country. She explained that she had never travelleside Malaysia except for this journey
to Australia.



The applicant explained that she was scared tkat thould be trouble with Muslims in
Malaysia if she returned there. Some Malaysian Whsshad given her trouble in the past
and had asked her for sex and told her that theydnall her if she reported them to the
police.

The applicant explained that she had married ipe&ific year and both she and her husband
started work at a named company in a specific iyetire early 1990s. Her husband did not
look after her well and used to beat her and laakup. After she was no longer able to bear
these things she went to live with her mother.

From the following year the applicant’s husbanddusecome and go and after this she went
to live with her mother. From this time, about fivieislim men who worked at the same
factory and were friends with her husband gaveroeble. She divorced her husband in a
specific year and from that time they gave her ntareble.

On one occasion, the men stopped the applicanewhi was travelling home in her car.
This had been away from the factory because datitery there were many guards. They
had asked her to come for sex and she had told shernsould not do that. They told her they
would kill her if she reported them to the poli€ie was able to get into her car and get
away from them. This was the only occasion whervae stopped in her car. Otherwise, the
men gave her trouble at her work and would tellthat she should become Muslim. The
men never came to her home. She believed this a@sube her brother and son were there.

The applicant did not report the matter to polieeduse she was scared. And because it
always cost money to report a matter to the patiddalaysia and her family were not rich.

The applicant worked at the Company for many ybatshe ceased working because she
was scared after being stopped in her car. Shevikanto live in another area with her elder
sister.

The applicant gave evidence regarding her siblvgs lived in Malaysia. They were all
married and a number of them worked. They livediiferent parts of Malaysia and none
worked at the factory at which she had worked.

The applicant was asked about the prospect ofgiirher sister’'s area. She explained that
she had a home there and that she thought she @otalith employment there because two of
her siblings worked there. She explained that Bbaght the men would not trouble her in
that area because it was some distance from heefdiome. She explained that if she
returned there she would not have any money. $blaiaed that she planned to do this after
the matter had cooled down.

The applicant was asked how she would determinethiead cooled down and she
explained that her brother would tell her of tiNene of the men had been in contact with
her or any member of her family since they stopjpedcar several years ago. She explained
that she thought it may have cooled down suffityeloy the end of 2007, but she could not
be sure.

In respect of the current circumstances for thdsrinority faiths in Malaysia the current
United States Department of State Country Repartiduoman Rights 2006, notes:

The constitution provides for freedom of religitmowever, the government
placed some restrictions on this right. Islam esafficial religion, but the



government significantly restricted the practicdstdmic beliefs other than
Sunni Islam. Non Muslims, which included large Bhd, Christian, Hindu,
and Sikh communities, were free to practice thaigious beliefs with few
restrictions. The government provided financialgupto an Islamic religious
establishment and also provided more limited fudson Islamic religious
communities. State authorities imposed Islamigrelis laws administered
through Islamic courts on all ethnic Malays (ankdeotMuslims) in some civil
matters but generally did not interfere with thigieus practices of the non
Muslim community.

The Registrar of Societies, under the Ministry ainke Affairs, registers
religious organizations. Registration enables amgdions to receive
government grants and other benefits. Variousimlggroups were not
recognized as such by the government, and theytsoa®eregistered
themselves as businesses under the Companies égettate legally.

Prime Minister Abdullah, a proponent of Islam Had&ivilizational Islam"),
continued to emphasize religious tolerance towaldsiths. In January non
Muslim cabinet members presented a memorandunetprtime minister
calling for a review of constitutional provisionezting the legal rights of
non Muslims. Following protests from several Muslaaders within the
governing coalition and a commitment by the primgister to address the
non Muslim ministers' concerns, the ministers wigwdtheir memorandum.
The prime minister stated publicly that the consitiin provided sufficient
protection of religious freedom and therefore sadt be reviewed or
amended.

The report notes that deviations in Islam weretaletrated and resulted in investigations and
arrests and that the Sharia law had a significiatepn governing the country’s moral
behaviour and affected the rights of women. In eespf the relationship of religions it was
noted that:

On June 13, the National Fatwa Committee (the pyradvisory body to the
National Fatwa Council that guides Muslims on rielig matters) announced
its resolution that Muslims should not attend tiiadial "open house" festivals
in honor of other religions' holidays. Accordingrtews reports, the committee
said such gatherings could erode Muslims' faithlaad to blasphemy. The
minister of culture, arts, and heritage calledrdfmmmendation regrettable,
stating that it undermined efforts to improve raaiad religious harmony.

FINDINGS AND REASONS

In this matter, the Tribunal finds that the applices a national of Malaysia and no other
country. She has consistently maintained thatishtise case and has presented and travelled
to Australia using a passport issued by the autbsrof that country.

The applicant has claimed a fear of harm arisinghfher Tamil ethnicity and following of a
minority religion, Hindu, in Malaysia. She pointspast mistreatment as evidence of what
may occur on her return, noting that she beliekesetwill be further attempts for her to



convert and further significant harassment andiptesassaults by a group of Muslim men
should she return.

In the Tribunal’s view, there is extremely littikdlihood that the applicant would come to
any harm on return to Malaysia where she to reéohbat residence to her sister’s location.
The previous harassment and difficulties experidrnethe applicant have all arisen in the
contact of her employment in Kaula Lumpur. Thos@\uhve been persistent in harassing
her in the past on account of her religion ands&tus as a divorced woman have only done
so in the context of that employment.

The evidence of the applicant at the hearing wasttie men have never approached her
home or any relatives and with one exception thhladsanent only occurred in the workplace.
The one exception occurred at a time when they lstewvould be travelling from her
workplace other home.

In the Tribunal’s view, there is no doubt that #¢n@sen were only interested in the applicant
while she maintained employment at their place ofiwTheir harassment of her did not
extend beyond that and since she ceased employhezathas been no attempt to locate her
at her home or through contact with members ofduraily.

The applicant herself in her oral evidence to thbunal indicated strongly that she believed
she would ultimately be safe from the threateneadhtia her sister’s location. She claimed
that it was her intention to move there in the fatand that she did not believe the men who
threatened her with harm would locate her thereti@revidence, the Tribunal agrees with
these conclusions and is of the view that the appticould safely and reasonably relocate to
that area on her return. The applicant owns a harttee area and her evidence at the hearing
was that she believes that she could find employinethe area, noting that she already has
relatives working there. There did not appear tamgereason why she could not relocate
from Kaula Lumpur to this location and find safétgre.

The only issues the applicant raised to her relocatas that she thought she needed to wait
for a longer period before doing so. She notedtthiatwas her plan, when her brother
advised her that matters had cooled down. It iSTtitfunal’s view, however, that this
reasonable option for securing her safety is abvklto the applicant currently. There has
been no attempt by the men concerned to contaeipiécant or locate her through members
of her family since she ceased attending her wadelThere was no attempt to locate her
during the period that she lived in her sistertsakion before coming to Australia. She has
not asked her brother whether it is currently saeyever, in the Tribunal’s view there is no
reason why she could not avail herself of the aptibrelocation at the present time. The
threat to the applicant does not, in the Tribunaiksv, extend beyond her employment at the
plant at which she formerly worked.

In the Tribunal’s view, the applicant is able tase effective protection from harm within
the borders of Malaysia by relocating from her fermlace of residence to the area of her
sister. It is both reasonable and feasible fortdi€lo so. In the Tribunal’'s view, given that the
negative interest of some men at her former work hmaited to that employment, she would
attain protection through relocation. In the Trials view, by pursuing this action there
would be no possibility of the applicant being hadby the men she fears in Malaysia.

While there is some evidence of religious tensieitkin Malaysia between the majority
Muslim and minority religions, there is also eviderthat the Government takes steps to



attempt to control and alleviate such tensions. dp@icant’s fear of harm extends to a group
of men associated with her former workplace andhstsenot expressed any more generalised
a fear.

Given these conclusions, it is the view of the Tinll that the applicant is not a person who
is a refugee within the meaning of Article 12A bétRefugees Convention as amended by
the Refugees Protocol. She therefore is not owetdgtion obligations by Australia and does
not meet the criteria prescribed for a Class XAavihe must, therefore, be refused the grant
of such a visa under s. 65 of the Act.

DECISION

The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA) visa.

| certify that this decision contains no informatihich might identify the applicant or any
relative or dependant of the applicant or thahésgubject of a direction pursuant to sectign
440 of theMigration Act 1958. PRRRNM




