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REFUGEE REVIEW TRIBUNAL

DECISION AND REASONS FOR DECISION

RRT Reference: NO3/47474

Country of Reference: Israel

Tribunal Member: Ms Patricia Leehy

Date decision made: 14 April 2004

Place: Sydney

Decision: The Tribunal remits the matter for reedesation with the direction that

the applicant is a person to whom Australia hasgetmn obligations under the
Refugees Convention.

In accordance with section 431 of the Migration A868 the Tribunal will not
publish any statement which may identify the agitcor any relative or dependant
of the applicant.

BACKGROUND

The applicant, who claims to be a citizen of Israglived in Australia and lodged an
application for a protection (class XA) visa wittetDepartment of Immigration and
Multicultural and Indigenous Affairs under the Magiion Act 1958 (the Act). A
delegate of the Minister for Immigration and Mullitwral and Indigenous Affairs
refused to grant a protection visa and the appiiapplied for review of that decision.

THE LEGISLATION

Under s.65(1) of the Act a visa may be granted drtlye decision maker is satisfied
that the prescribed criteria for the visa have lssdisfied.

Subsection 36(2) of the Act relevantly provided thariterion for a protection visa is
that the applicant for the visa is a non-citize\ustralia to whom the Minister is
satisfied Australia has protection obligations urthe Refugees Convention as
amended by the Refugees Protocol. (Subsection 86(B¢ Act as in force before 1
October 2001 was substantially to the same eff&gejugees Convention” and
“Refugees Protocol” are defined to mean the 1954v€ption relating to the Status of
Refugees and 1967 Protocol relating to the StdtBefugees respectively: s.5(1) of
the Act. Further criteria for the grant of a praiec (class XA) visa are set out in
Parts 785 and 866 of Schedule 2 to the MigratiogulReions 1994.



DEFINITION OF “REFUGEE”

Australia is a party to the Refugees ConventionthedRefugees Protocol and,
generally speaking, has protection obligationsdopbe who are refugees as defined
in them. Article 1A(2) of the Convention relevantlgfines a refugee as any person
who:

owing to well-founded fear of being persecutedré&asons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtogsuch fear, is unwilling to avail
himself of the protection of that country; or wimmt having a nationality and being
outside the country of his former habitual residgns unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition imuanber of cases, notably Chan Yee
Kin v Minister for Immigration & Ethnic Affairs (189) 169 CLR 379, Applicant A &
Anor v Minister for Immigration & Ethnic Affairs &nor (1997) 190 CLR 225,
Minister for Immigration & Ethnic Affairs v Guo & Aor (1997) 191 CLR 559, Chen
Shi Hai v Minister for Immigration & Multiculturahffairs (2000) 201 CLR 293,
Minister for Immigration & Multicultural Affairs \Haji Ibrahim (2000) 204 CLR 1,
and Minister for Immigration & Multicultural Affas v Khawar (2002) 210 CLR 1.

Sections 91R and 91S of the Act now qualify sonpeets of Article 1A(2) for the
purposes of the application of the Act and the lagns to a particular person.

There are four key elements to the Convention defim First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution
must involve “serious harm” to the applicant (s.91gb)), and systematic and
discriminatory conduct (s.91R(1)(c)). The expressgerious harm” includes, for
example, a threat to life or liberty, significaritysical harassment or ill-treatment, or
significant economic hardship or denial of accedsasic services or denial of
capacity to earn a livelihood, where such hardshigenial threatens the applicant’s
capacity to subsist: s.91R(2) of the Act. The Hiypurt has explained that
persecution may be directed against a person emsladual or as a member of a
group. The persecution must have an official quailit the sense that it is official, or
officially tolerated or uncontrollable by the authies of the country of nationality.
However, the threat of harm need not be the prooiugbvernment policy; it may be
enough that the government has failed or is unabgbeotect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who
persecute for the infliction of harm. People arespeuted for something perceived
about them or attributed to them by their persesutdowever the motivation need
not be one of enmity, malignity or other antipatbwyards the victim on the part of
the persecutor.

Third, the persecution which the applicant fearsintne for one or more of the
reasons enumerated in the Convention definiti@te rreligion, nationality,



membership of a particular social group or polltmainion. The phrase “for reasons
of” serves to identify the motivation for the irdion of the persecution. The
persecution feared need not be solely attributabéeConvention reason. However,
persecution for multiple motivations will not s&ishe relevant test unless a
Convention reason or reasons constitute at leastdbential and significant
motivation for the persecution feared: s.91R(1dfethe Act.

Fourth, an applicant’s fear of persecution for aagmtion reason must be a “well-
founded” fear. This adds an objective requiremerthé requirement that an applicant
must in fact hold such a fear. A person has a “feelhded fear” of persecution under
the Convention if they have genuine fear foundeahup “real chance” of persecution
for a Convention stipulated reason. A fear is i@linded where there is a real
substantial basis for it but not if it is merelysased or based on mere speculation. A
“real chance” is one that is not remote or insufttsthor a far-fetched possibility. A
person can have a well-founded fear of persecv@m though the possibility of the
persecution occurring is well below 50 per cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to
avail himself or herself of the protection of hisher country or (countries) of
nationality or, if stateless, unable, or unwillibgcause of his or her fear, to return to
his or her country of former habitual residence.

Whether an applicant is a person to whom Austtas protection obligations is to be
assessed upon the facts as they exist when th&ate® made and requires a
consideration of the matter in relation to the osably foreseeable future.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s fil&jah includes the protection visa
application and the delegate’s decision record. Tiitunal also has had regard to the
material referred to in the delegate's decisiod,@her material available to it from a
range of sources. The applicant gave oral evidemtiee Tribunal.

According to his Protection Visa application, thmpkcant is a single male who is
Jewish. He has travelled to a number of countises @urist as well as Australia. He
provides no information about family members. Thpligant was educated for a
number of years, did his compulsory military seevamd had been employed in a
variety of jobs.

The applicant claims that because he is Jewishsaadli his life in Israel is

impossible. He says that he is terrified by testbombings. He also says that he is
forced to serve in the reserve army for a periodayls a year which is very dangerous
and against his political beliefs. The applicanyssihat during the last several years
he travelled overseas every time he saved enougleyrtecause he “cannot stand the
stress of living in Israel”. He does not think thize Israeli government can protect
him because they are not able to stop the teroargg. He fears that if he returns to
Israel he might be a victim of attacks by one afsthgroups.

The applicant’s passport contains a valid US visa.



The applicant submitted a statement with his re\agplication to the Tribunal. In the
statement he reiterates that he is terrified afrnég to Israel because he might be a
victim of a terrorist suicide bomber. He believieattthe Palestinians and Israelis are
very far from achieving peace. He says that heblbas on a few occasions very close
to areas where terror attacks have taken placsaktethat though he has a visa to the
US, it does not give him any rights to work or lihere. He says that the length of
time a person can stay on a tourist visa is detexdhby US officials. Even though he
has a visa for that country it does not give hihe“liberty to live there”. The
applicant says that he has served three years ilsitaeli Army, most of the time
outside Israel’s borders. He felt he was forceddioagainst his political beliefs and
had no choice but to obey orders. People with ipi@ant’s political views were
abused by the other soldiers and officers. It wasmhis power to object to a big
system like the army. After the applicant’s relefisen the Army he was called to the
Reserve and his choice was to do it or to go teopri The last time he was called he
refused to go. He says: “After a long fight | suaded to convince the army that it
would not be safe to give me a weapon. | was naitatlg capable anymore to fight
against civil population.” The applicant says heswiat exempted permanently from
the reserve, and he still fears that they will &hém to go. He says that he has a
conscientious objection against serving in the agspecially in the Occupied
Territories. He objects to the Israeli policy igaed to the Occupied Territories. The
applicant says that the essential and significaasaon for his persecution is his
political opinion about Arabs, Palestinians and@woeupied Territories.

The applicant presented several documents at hrsnige The documents include
country information (War Resisters’ InternationdlRI) Report of 31 January 2003;
Court Report of 15 April 2003 “Five Conscientioubjéxtors State Their case in
Military Court”; WRI press release of 20 Septemp@02 re repeated imprisonment
of conscientious objectors in Israel; WRI Reporfahuary 2004, “Conscience on
Trial”; Medical Report from a medical centre in TRliv saying that the applicant
was treated at the Centre. The report says that adychiatric and psychological
assessment he was diagnosed as suffering from i@ahedndition and treated with
medication and counselling. The applicant also stibcha psychological report from
a consultant psychologist in Australia. The regants that the applicant approached
the psychologist for treatment of recurrent sym@ahhis medical condition,
following the rejection of his “latest applicatiom extend his stay in Australia”. The
psychologist says that he had several meetingsthétiapplicant in which he said that
when he was a child he received daily beatingsibyather. As a result of this he felt
socially isolated and became introverted and sufiw@sWhile serving in the IDF
found himself having to chase Palestinian stonevthrs (many of them children).
This caused emotional distress, seeing the featearats his action inflicted on
others, in the light of his own childhood experiené/hile the applicant received
treatment in Israel, he “felt that the therapy ssscwas limited due to the
environment he lived in. Frequent bombing in pupl&ces and ongoing periods of
military service has undermined the effects thattnent could have had.” The
applicant’s condition gradually improved in AustaalThe psychologist says that he
finds the applicant to be a “genuine, honest andiiee person” and that “the
traumatic experiences of childhood abuse have rmaxeveak and incapable of
leading a normal life in Israel as it is today”.eTapplicant also provided a further
written submission.



In the submission, the applicant said that he wasetdest child of his family, and
that he has been the victim of violence for higredife. He says that his father used
to beat him on a daily basis from when he was %syelal. The applicant’s teacher
intervened when he was a teenager and had red#tisede was being beaten at home.
After that he was not beaten on a daily basis amdituation improved. The applicant
says that he tried to put his childhood behind liot,when he entered the army all
his emotions “exploded out”. He says he was fotoeskrve as a combat fighter for 3
years, which severely damaged his mental healtlwa&esent to military service as
soon as he finished high school. He had to usewnea against children and against
his will. He thought that if he refused he woulddaat to prison. His childhood
experiences of being locked up by his father farreanade him terrified at the
thought of prison. He says that every time he saldiers fighting children he would
feel “the same horrible feelings” he had as a lreeltéld. On one occasion he refused
to fight a group of children. He was punished by ¢bmmander who made him stay
at army base for a period of time without any hdease. The applicant’s army
service coincided with the intifada. Because he ymsg and naive, he was unable
to handle the situation very well. He suffered @sgron.

The applicant says that he has a conscientioustaineto serving in the IDF because
he is opposed to Israeli government policy relatmgrabs, Palestinians and the
Occupied Territories. When he began his servidgberarmy he began to wonder what
he could do when his state was destroying the slased rights of three million
people”. He was distressed by the contradictiowéen his own values and those of
the state. He was particularly distressed by hatorfgght against children and

women in the Intifada. After he finished his seeviee knew he would not be able to
do it again. Every time he was called up to themes he went overseas to escape
service.

The applicant says that he has been called teeferve army many times since he
completed his compulsory service. He tried to exrpia the army that he could not
serve, but their answer was either you go to theyar to prison. It happened that on
a few occasion the applicant was in Israel whegdtehe call up notice. He could not
get permission to leave and he was forced to glogoeserve service. On the second
occasion of his reserve service he had to get psygital treatment and medication.

The applicant says that his parents are still véegicall up notices even though they
had told the IDF that the applicant has left Israel

The applicant says that he is terrified of the batthcks in Israel.

The applicant says that if he refuses to do ressewace he faces a gaol term. If he
speaks out he will be imprisoned. He says thapthreshment imposed as a result of
refusal to service is imposed in a discriminat@ghion for political reasons.

There was an interview with the applicant in r@atio his US visa immediately prior
to the hearing. The object of the interview wasgstablish whether the applicant had
a right of entry into the US. The applicant saiattih was his belief that even though
he had a valid visa, the US authorities could rehisn entry. In any event, there was
no guarantee of work or a stay longer than 6 mofthe applicant said that he was in
the US previously for a period of time. The apptichad obtained the visa in order to



avoid having to do Reserve duty with the IDF byétang to the US. He was asked
at the interview whether he considered applyingaylum while in the US. He said
that he did not. He had no friends there and fauddunting. He did not know how
to go about applying for asylum. The applicant awdegised that information available
to the Tribunal indicated that his US Visa did motact provide a right of entry to the
Us.

At the Tribunal hearing, the applicant was askenlihis family. He said that his
family lives in Tel Aviv. His father is a retireéie has siblings. They have done their
compulsory military service. The applicant said th@was last in Israel over a year
ago. At that time he stayed with his family. Hergpenly a short period of time in
Israel on that occasion.

The applicant stated when he first travelled owes<e avoid service and how long he
was away including a period of time in Australiae #as asked why he did not apply
for asylum at that time. He said that he did naiwmbout it. He then returned to
Israel for a period of months, before leaving agki@ then went to other countries
and stayed away for several months. He then remamisrael for a few years. He
lived first at home, and then in shared accommodat Tel Aviv.

The applicant was asked whether he was calledugdeerve service during a
particular five year period. He said that he wdkdaup on many occasions.
Sometimes he was called up for training exercise$é spent a period of many days
in Location A at that time. His unit had a listsafspected people and they would look
for them in house-to-house searches at night. Woayd wake up families, including
children, while they looked for weapons under bé&usging the day they would shoot
at people who were firing at them. The applicaid fzat he would freeze and could
not do anything. He was reprimanded by his Commaae punished by not being
allowed home for leave.

The applicant was asked about his 3 years’ compulsditary service. He said that
they were stationed in the West Bank and in Lebahlmobebanon they spent about 3
months inside the country and another three mamthtbe border. When they were in
the Occupied Territories it was the time of théfauta and they had to fight innocent
civilians. He stated when he was first called upth@ Reserve, which involved
training only. He left Israel before he got the hiexter ordering him to do Reserve
service. The letter arrived after he left.

The applicant was asked whether he served in ticeed Territories during a
particular 2 year period. He said that he had ldetsaid that he remembered he was
called up for Reserve duty every year or more oftiter his compulsory service. He
said he remembered he was called up about 2 yiarshat period. He did not go
then because he had an injury from which he toakiée to recover. He was asked
when he last received a call-up notice for Reseereice. He when it was, before he
left Israel. He was asked what Reserve duty hedbaé. He said that he served for
many days in the Occupied Territories, in Gazawds not allowed to go home. He
was told that if orders were not obeyed he woulgdtean gaol.

The applicant was asked about his applicationXengtion from military service. He
said that he first applied for exemption when t& taturned to Israel after his time in



Location A. He went once to see an army psychalpgiso said to him, “If everyone
said the same thing, the Arabs would take oveelsrele later applied again to the
Army psychology unit, after he got another callaggice (this was after his service in
the Occupied Territories), but did not get exemmtibhe applicant said that he
thought he had convinced the army psychologidtattttme that he was unable to
serve, but he then got another call-up, and he twesge a private psychiatrist. His
last call up was in the following year, and he te& country. He did not have any
problems leaving. He went to Country A, then Coyir He went back to Israel and
stayed several days before leaving again. He carAestralia for several weeks. He
left Australia so as to extend his visa. He wagdskhy he had not applied for a
Protection Visa on that visit to Australia. He stidt he wanted to go home because
he was missing his family and friends. Howeverbégan to feel much better in
Australia. He had been very stressed in Israelthmistress went away in Australia.
He met a nice girl in Australia.

He was asked about his relationship with his fantilg said that he did not have a
good relationship with his father. They do not tadlkich. His mother misses him, but
understands what he has done. His sister hasd/Hsitie in Australia, and they speak
once a week on the phone. His brother is much t@utfan the applicant. He has lots
of friends in the army and does his Reserve sealit@st as recreation. The applicant
said that because of his own experience with hiefahe hated children getting hurt.
The applicant was asked whether his brother hadhedame experience with their
father. He said that his father did not beat hagher. He was exhausted after the
applicant. The applicant said that because he waildeaten over his homework, he
undertook to check his brother’'s homework to sawefrom beating.

It was put to the applicant that in his Protectosa application, he emphasised his
concern about suicide bombers rather than abottargikervice in the Occupied
Territories. He said that when he left Israel, glddombers were on his mind. He did
not want to think about the Army at that time. Hasvasked whether he was still
concerned about terrorists. He said that he iscstiicerned. He is always checking
his E-mail and the Internet to see what is happerior example, recently there was
news that the Israeli had killed children in amektin the Occupied Territories. The
applicant said that there were two issues for tima:terrorist bombings in Israel and
service in the Occupied Territories.

The applicant was asked why he applied for a Priote¥/isa when he had not done
so previously. He said that he had decided thaigldehad enough. He noticed that he
did not wake up stressed, and realised that heeddatstay. Originally he did not
plan to apply for asylum. He wanted to settle dolut,it was always in his mind that
he had to do Reserve service in the Occupied deg#.

It was put to the applicant that information avaléato the Tribunal indicated that

men of over 35 are not often called up for Ressergice, and the applicant is in that
age bracket. He said that he had not heard abisyatid in fact he had been supposed
to serve a couple of years ago. The applicant wkeadaif he had any call-up notices
with him. He said that he had not, but his famiytnued to receive them when he
was away. He said that he could get them sentto He was given 21 days to

provide call-up notices and make any additionahsigbions.



The applicant was asked what he thought aboutligalecy in the Occupied
Territories. He said that there was no right andngrin the situation. He said that in
the Occupied Territories, civilians were mixed wittmbatants, and this is a situation
against all the Geneva rules. There are Palestgriaups which want to make peace,
and others which try to stop peace being made IDRas constantly looking for
suspects. It keeps on with its search even in daeg@process. With ceasefires, it is
always one side which breaks them. In Israel peagdesure that the peace process is
not going to work. People are getting hurt on lstkes. Innocent people are hurt, and
it is like a guerrilla situation rather than a wéhe Israeli policy is not right. The
applicant was asked what he thought about theibgilof the wall as a way of
protecting Israeli citizens. He said that it wostop the terror, though the government
wants to protect its citizens. It might be the atfiyng to do to stop the terror, but it is
not the right way to treat others. It is like adkiof gaol, “That’s your place. Just stay
inside, keep suffering”. On the other hand, theegtalians are not doing much to
keep the peace process alive. Hate has built uptbge/ears and spiritual leaders are
needed. The applicant was asked whether he hadsdiesdt these things with others
when he was doing reserve service. He said thebtlel not. It was better to keep
quiet.

The applicant was asked whether he had had proldeing his initial 3 years
compulsory service. He said that in the beginniagvias like a robot which obeyed
orders, but it took its toll. In Lebanon it wasdik real war. They were facing soldiers.
Over time the applicant started to think aboutdkjrand “got softer”. He said that he
was a good soldier. He did his training and wagood shape. But in the Occupied
Territories he was very confused. He could notpskeen when he was doing his
military service. Once he took a gun and while lzes Wwalf-asleep he fired it in the air.
He did not know why he had done this. His commadene and asked him what he
was doing. He said he saw a Palestinian.

The applicant was asked what he feared. He saidchéhaould feel very stressed and
fearful when he got a letter or phone call callmgy to do reserve duty. He is also
afraid of suicide bombers. He is very uncomfortablteen surrounded by lots of
people. He watches out for people on buses. Hedsnstant fear. Sometimes he
fears that the bombers are following him even tiotings is not the case. He once left
a shopping mall in Israel just before a bomb wéht o

The applicant was asked whether he was still reggiveatment. He said that he was
taking medication for over a year in Israel, anat ths sister sends him medication.
However the dosage decreased, and he stopped theati@n when he was in
Australia. He started seeing a psychologist in Aalist after the Department refused
his Protection Visa application.

The applicant responded to the Tribunal’s requasafcopy of a call-up notice. He
sent the original of a notice in its envelope whieldl various stamps on it. A
translation of the letter and the writing on the@&ope was provided. The letter was
stamped Army Post and dated. It said that it wasrander notice for him to respond
to a call-up for reserve duty for a particular pdrof time for training. The applicant
is asked to confirm by detaching a slip on theeltetthat he has received the notice.



The applicant also wrote a letter to the Tribuirathe letter he says that in Israel if
you object to military service because you donteagvith what Israel is doing in the
Occupied Territories, you are not only not exerbpt,are punished for refusing. He
says that people who refuse duty in the Occupiedtdaes end up in prison on
repeated occasions. He says that he can be calledtil he is 50, and could receive
repeated prison sentences. He says that he hakdtedes which scare him because
the prison guards hate those detained for thi®reas

The applicant says that he saw a military psydstatrho promised that he would
recommend at least a temporary release from fgeemace. The army ignored him
saying they could not afford to lose trained fight& his specialist field. He saw a
private psychiatrist in Israel and he said thatdwd not be involved in active service
any more. The IDF did not acknowledge the applisasdndition and ignore his
psychiatrist’'s assessment. The applicant saystret time his parents receive
another call up for him to do reserve service thaytact him. This always caused
him great psychological distress. His private pgfrist contacted the military
psychiatrist saying that he was worried about ph@ieant’s health and that he was
not suitable for service.

The applicant says that soldiers such as himseltlavever be treated fairly if he
were given a prison sentence. For him to say “ncefne seen in Israel as the
ultimate betrayal. The applicant says that theasitn is different for him than it is for
other Israelis who are called up because

He has been diagnosed with a medical conditionhasdeen assessed as not fit for
service; the defence force rejects both opinions;

He is trained in covert and urban operations aett staining is more than ever in
demand, so he will be called up;

If he returns he will refuse the call up becaushistbeliefs and his health;
He will be gaoled if he refuses service;
He will not be treated fairly because he has besndd in the IDF;

His options if he returns to Israel are to servehanOccupied Territories or go to
gaol; he cannot deal mentally with such options.

The applicant says that the army’s treatment ofrgaten from service is
discriminatory.

The Tribunal also had before it independent infdramarelevant to the applicant’s
claims.

In relation to the rights given by the applicand’S visa, the Tribunal made written
enquiries in relation to a visa of the kind heldtbg applicant previously. The Head
of the Visa Unit with the Consulate General of tJ®A in Australia sent the
following reply by email:



In response to your subject inquiry:

1. No visa entitles the holder to automatic etirthe U.S. A visa merely entitles the
holder to travel to the U.S. and apply for entry.

2. Visa holders may be called upon to demonstitiee time of application for
entry that they are entitled to admission in aipaldr category, e.g. visitor for
business or tourism. That is, the traveler mayeggired to demonstrate that they do
indeed intend to enter the U.S. for the purposeatdd by the visa. Immigration
inspectors may also check for other ineligibilitseeeh as on health, criminal, or
national security grounds.

3. INS exercises discretion within the boundsdbed above in refusing entry to
applicants.

4. INS officers may take this fact into accoumtt such decisions would be intensely
fact-specific. It is therefore impossible to dramyaeneral observations on this point.

(Consulate General of the United States of Amez@R)

It is indebted to Member Whitlam for collating muahthe country information
which follows.

All Israeli citizens and permanent residents ablé to perform military service.
Arab Israelis may volunteer to perform military\see but few do so.

Exemptions from military service are given to og available for Jewish and Druze
religious scholars, Orthodox Jewish women, mameden, pregnant women,
mothers, all non-Jewish women and all Palestinian except for the Druze and
Circassians.

Military service lasts for three years for men @0d21 months for women. Reserve
service is required up till the age of 51 for med ap to 24 for women. Reserve duty
involves up to 43 days annually. About a thirdsrBkl’'s men are called up for
reserve duty. The reserve forces are about 450000 than double the size of the
standing army. Men of over 35 are often not callpdor reserve duty. Usually men
are discharged at the age of 41 or 45. Women aag@e not called up for reserve
duty at all.

Citizens generally are free to travel abroad aneht@yrate, provided they have no
outstanding military obligations.

Male conscientious objectors (COs) usually tryleone exemption through
‘unsuitability’ under article 36 of the National f2ace Service Law. Such claimants
appear to be dealt with in a non-systematic wagré&lns an informal military board
known as the Conscience Committee which deals pateons who state to an Israeli
Defence Forces (IDF) official that they cannot perf military service on grounds of
conscientious objection. Official figures show &loumber of accepted applications
and many COs (especially selective objectors) ngeereferred to the Committee. In



addition, many COs are not aware of the existehtieeoCommittee and thus do not
apply.

Applications by absolute pacifists are believetdéamore likely to be granted than
those made by partial objectors. And an applicasanore likely to be granted if it
has not been the focus of public attention, asttikorities are not keen on CO cases
turning into political cases.

Failure to fulfil a duty imposed by the Nationalf®rece Service Law is punishable by
up to two years’ imprisonment. Attempting to evadiétary service is punishable by
up to five years. Refusal to perform reserve dusigainishable by up to 56 days, the
sentence being renewable if the objector refugaesatedly. Those who disobey call-
up orders are regarded as refusing to performanylgervice and can receive five
years. In practice, sentences do not exceed maregtlyear.

If an application for exemption from military seceiis rejected, the individual is
ordered to perform military or reserve service. tared refusal may lead to being
disciplined or court-martialled. Military courtsyesentenced COs to up to 1.5 years.
Sentences are frequently much shorter but may pesed repeatedly. They may be
from seven to 35 days and may be renewed up tdifnes. The sentence for refusing
to perform reserve duty in the Occupied Territorgegsually 28 days. Usually COs
get exempted after serving a total of more thad®@ but recently COs were
sentenced again and again after having spent rhaneli50 days in prison.

(Sources: War Resisters’ International, Consciestiabjection to military service in
Israel: an unrecognised human right , 31 Janua®® 2Gittp://www.wri-
irg.org/en/index.html - accessed 28 April 2003); 8t&te Department, Country
reports on human rights practices 2003, March 2604srael and the occupied
territories; ‘ Israel’s reservists angry over arduty extension proposal’, Associated
Press, 13 March 2003 (FACTIVA); Amnesty Internatibrisrael: the price of
principles: imprisonment of conscientious objecto®ptember 1999, Al INDEX
15/49/99.)

War Resisters International also states, in reldiioselective conscientious objectors:

There are many COs whose applications for exemptidar assignment to a post
within the pre-1967 borders (in cases of seleatv@scientious objectors) have been
rejected but who continued to refuse to serve,have been sent to prison ... In other
cases informal arrangements within the armed facespparently made with
reservists who decline to serve in the Occupieditbeiles. This is at the discretion of
the individual commander, each case being dedit anitits merits without providing
a precedent. In such cases arrangements may bewithgtethe unit itself, which

may lead to assignment in Israel, postponemenrgwice until such time as the unit
would not be sent to the Occupied Territories, ovett service within the armed
forces or discharge on medical, domestic or wodugds. However, there is no legal
right to this kind of arrangements; the selectigascientious objector is left at the
mercy of his/her commander.

In relation to the matter of call-up for reserveydaf a person overseas, the Tribunal
contacted the Consulate General of Israel in Sydne33 December 1997 requesting



information about the treatment of a person whosesded compulsory military
service but failed to perform reserve duty whilkstiseas. The Israeli Consulate in
Sydney responded as follows:

Any Israeli citizen who has completed compulsomyaservice, is not considered a
deserter by the army for missing his annual resduig while abroad. Moreover, the
annual reserve service is not accumulated whilegbervist is overseas.

There is no punishment or stigma of any kind retato reservist being abroad while
called to reserve duty. Every Israeli citizen haght to spend as much time abroad
as he wishes, whether on vacation, business oy, steglardless of his reserve duty.
However, in cases of war, when an absentee resexrdalled to return to Israel for
military service, and does not obey, he might beed$o provide a satisfactory
explanation for his insubordination. (Consulate &ahof Israel 1997)

Amnesty International, in its 2003 Annual Repoeiéased May 2003) covering
events of 2002, includes these comments on Israkthee Occupied Territories:

At least 1,000 Palestinians were killed by thed8rarmy, most of them unlawfully.
They included some 150 children and at least 3tvithdals killed in targeted
assassinations. Palestinian armed groups kille@ tian 420 Israelis, at least 265 of
them civilians and including 47 children, and sd2feforeign nationals, in targeted or
indiscriminate attacks. Prolonged closures andegesfwere imposed throughout the
Occupied Territories and more than 2,000 homes des&oyed. Thousands of
Palestinians were arrested. Most were releasedutittharge, but more than 3,000
remained in military jails. More than 1,900 werédhi@ administrative detention
without charge or trial, and some 5,000 were clagéh security offences,

including involvement in attacks against Isradiire than 3,800 were tried before
military courts in trials that did not meet intetioaal standards. lll-treatment of
Palestinian detainees was widespread. Israeliegsldised Palestinians as "human
shields" during military operations. Certain abusesmitted by the Israeli army
constituted war crimes. These included unlawfuirgls, obstruction of medical
assistance and targeting of medical personnelnsixte and wanton destruction of
property, torture and cruel and inhuman treatmamgwful confinement and the use
of "human shields". The deliberate targeting ofl@ms by Palestinian armed groups
constituted crimes against humanity...

At least 158 Jewish Israelis who refused to perforifitary service or to serve in the
Occupied Territories were sentenced to terms ofisopment of up to six months.
They were prisoners of conscience. (CISNET Docurfiait8904)

The number of those refusing to serve in the O@ipkerritories in Amnesty
International’s 2003 Report represents a considietabrease over its 2002 Report
(33 objectors) and its 2001 Report (5).

Amnesty International had earlier issued a Pre$saRe relating to those refusing
military service in the Occupied Territories:

Amnesty International has today written to ShaufézolIsraeli Minister of Defence,
to express concern over the imprisonment of Isk@®iscripts and reservists who



refuse to perform military service or to servehe Occupied Territories, as they
believe that by doing so they would contributedioparticipate in, human rights
violations

Some 180 conscientious objectors and refuseniks baen jailed in the past 26
months.

"Members of the IDF (Israeli Defence Forces) whmuoat grave human rights
violations and war crimes, such as killing childeerd other unarmed civilians,
recklessly shooting and shelling densely populads@tlential areas or blowing up
houses on top of people and leaving them to diewthe rubble are not brought to
justice and held accountable for their acts."”

"At the same time conscripts and reservists whaseefo serve, precisely to avoid
participating in such acts, are sent to jail fomtig. What kind of message is such a
policy sending to Israeli society?" Amnesty Intdimiaal asked.

The impunity enjoyed by IDF members responsibléhiaman rights violations and
the imprisonment of conscientious objectors ar@grmncerns, each in their own
right; the combination of both constitutes an exieé/ worrying trend.

Conscripts who make it known that they are unwgllin serve on grounds of
conscience and because they believe that the aroommitting human rights
violations are imprisoned, whereas other consceaptsoutinely granted deferral or
exemption from performing military service on raétigs grounds. (Al Index: MDE
15/169/2002, 18 December 2002, CISNET Document G498

Since that time, there have been reports of a nuoflEeople refusing military
service in Israel.

BBC News (h ttp://news.bbc.co.uk) published théofwing on its website on 25
September 2003:

A group of Israeli air force reservist pilots haveen widely condemned at home for
their refusal to take part in attacks on the Peiligst territories.

Israel's military and political leaders, as welklas media, have hit back hard against
the 27 pilots who signed a letter refusing to cauytargeted killings or other
operations in the West Bank and Gaza because tmsydered them "immoral and
illegal".

According to Israeli radio, the deputy chief of Iseaeli air force, Brigadier General
Eli'ezer Skeydi, accused the pilots themselvesnofrioral” action.

He was quoted as saying they were making "cynisalaf the Israeli air force to
express a civilian view".

He defended the tactics employed by Israeli fovdes, he said, were making "a
major effort to prevent harm to innocent people".



And Israel's chief of staff, Moshe Ya'alon, expessalarm that the pilots had
bypassed military commanders to speak directiin¢éomedia about concerns which
were "political and not ethical”.

"| feel that what they did should not be associatét the IDF in any way," he said.
The view from Israel's political leaders was equdthmning.

Prime Minister Ariel Sharon said the "IDF (Israe¢fence Forces) is not an
organisation where you can do as you please,"nmoents carried by IDF radio.
"This matter will be dealt with appropriately byetdefence establishment.”

Foreign Minister Shaul Mofaz called the pilots "soi@ntious objectors in uniform”,
adding that their action had "nothing to do withrals"... And newspaper
commentators across Israel also questioned thes'piédionale in submitting their
joint letter.

In December 2003, BBC News reported that therebbas strong criticism by the
authorities of one group of reserve soldiers:

Senior Israeli officials have sharply criticisedr@up of army commandos who have
refused missions in the Palestinian territoriestt&€an reservists from the elite
Sayeret Matkal unit wrote to Prime Minister Aridlé&8on saying they would not be
part of a "rule of oppression”.

Deputy Defence Minister Zeev Boim told public rathe group should "face
judgement”, AFP news agency reported.

Three months ago, 25 pilots refused to take pdgraeli bombing raids.

"These soldiers should be stripped of their unifamd face judgement for their
disobedience and rebellion, regardless of theinmithich they serve, whether they be
pilots, cooks or mechanics,” Mr Boim told publiciia (BBC News report, CISNET
Document CX87437 of 22 December 2003)

In January 2004, War Resisters’ International regzbon the end of the trial of 5
“refuseniks” in Israel (“Conscience on Trial”). Hag noted that treatment of
objectors has become harsher in the past two geas, WRI claims that a “new
phase” is beginning in Israel’s treatment of “refks” (the five on trial had refused
to serve in the Occupied Territories):

On 4 January 2004, the "trial of the five" camamoend. The 11 months trial
marathon finished with a harsh sentence: one yaarisonment for five young
conscientious objectors, on top of the 11-14 motiteg had already spent in military
arrest or "open detention" at a military base.

The "trial of the five" ... marks a new phase iratd's treatment of conscientious
objectors...



On 23 December the prosecution and the defencauséteir arguments regarding
the "punishment” of the Five. Prosecutor Kostedam: "What we have here are
ideological criminals, and former Supreme Courtgguditzhak Zamir already noted
that these are the worst of criminals, since trayonly break the law, but flout its
authority, and therefore should be doubly punisfiée. very fact that they are
idealistic people and in many ways positive chamscshould be counted against
them, since it helps them find followers and sprieir law-breaking further into the
society.” (...) "These persistent lawbreakers rhasinade to render the military
service which they owe to their country. It doesmétter how long it will take: in the
end they will be made to do it. If a heavier pumgmt and the fear of a still heavier
one is the only way, then this way must be takenappened before. There were
refusers as defiant as these ones, and the mititamts knew what to do with them.

FINDINGS AND REASONS

On the applicant’s evidence, including the evideoiceis passport, the Tribunal
accepts that he is an Israeli national. Furtherpmmmehe evidence provided, including
the country information relating to the applicargidy current visa, his US visa (see
page 13), the Tribunal finds that the applicantiasight of entry to any other
country.

The Tribunal found the applicant to be a credibiess in the main, though it is of
the view that the applicant, in part because oegaranxiety and stress, has
exaggerated aspects of his claims, including thguency of call-up to the reserve of
the IDF. The Tribunal was also concerned, initiahat the applicant’'s main reason
for not wanting to return to Israel was his feasoicide bombers. However, his
account of his experiences of military servicethim Occupied Territories, and of his
views on the policy of the Israeli government itaten to Palestine, convinced the
Tribunal that he has a highly-developed subjediae of being forced to serve in the
Occupied Territories.

The applicant has claimed to fear to return todsfar a number of reasons: that he
will be forced to do reserve military service whislrepugnant to him because of his
political opinion and his psychological conditiadghat he will be punished for not
doing reserve service; and that he will becomevitiiem of suicide bombing by
Palestinian militants.

The Tribunal accepts that the applicant completed@dmpulsory military service and
that for a substantial part of that service he s&sing in the Occupied Territories
during the time of the first intifada. It furthec@epts that the applicant developed the
view while serving in the Occupied Territories titatias repugnant to him to fight
against civilians, particularly children, and ttfa¢ Israeli government and the IDF
should not be involved in this.

The Tribunal accepts that the applicant after hepieted his military service,
travelled out of Israel repeatedly over a period@he years because he wished to
avoid being called up for reserve duty. It acceipés he was required to perform
military service in Location A, and later in Gazad that following each of these
occasions he applied to the army psychologistetexempted from military duty.
While he thought he had obtained a permanent exemte subsequently received



further call-up notices, most recently after he Iefael, for service in the following
month. The Tribunal accepts the call-up notice sttechby the applicant as genuine.

The applicant claimed that because of his reluegtdaocarry out operations against
civilians in the Occupied Territories, he was theaad by his superior officers, on
one occasion with imprisonment. He was also puxigtyenot being allowed to
access leave during his military service. The a@ppli has claimed that he suffered
severe psychological damage from having to sertieaérarmy, particularly in the
Occupied Territories, and submitted psychologiepbrts from Israel, and from
Australia, stating that he suffers from depressidre Israeli report does not explicitly
link the depression with army service, though trestmecent report in Australia does.
The Tribunal accepts that the applicant has suffeegious and long-term
psychological distress as a result of performiniitany service, particularly in the
Occupied Territories. While he therefore sufferedais harm, it was not inflicted on
him because of a Convention reason. That is, henatasingled out for reasons of his
race, religion, nationality, membership of a pae social group or political opinion
to serve in the Occupied Territories. While theblinal accepts that the applicant was
punished by his army superiors by being denieddgfor his attitude to service in the
Occupied Territories (a real or imputed politicplroon), he was not otherwise
harmed by them. The harm done to him by his armpgsars in the past was not, in
the Tribunal’s view, sufficiently serious as to ambto persecution in a Convention
sense.

The Tribunal is required to consider whether ther@real chance that the applicant
will be persecuted if he returns to Israel in tbeegeeable future. From the applicant’s
evidence at the Tribunal hearing, the Tribunal fednthe view that he is most
concerned that he will be required to perform datthe army reserve, and that his
refusal to do so will result in imprisonment. Whilee applicant claims that from his
last return to Israel until he left Israel he wasced to serve only twice in the
Occupied Territories, he was able to avoid sergit®ther occasions, or was required
only to perform military training. The Tribunal aquis that he left Israel for periods
of time following his service and medical treatmentorder to avoid being called up
to the reserve. The information at page 15 fromisheeli Consulate that “there is no
punishment ... relating to reservist being abroadenacalled to reserve duty” does not
conflict with the applicant’s claims in this matt&he Tribunal finds that the

applicant has not refused to serve in the paspitgelsis views on Israeli policy in the
Occupied Territories, though he has attemptednioraber of ways to avoid military
service.

Nevertheless, the independent information makelgar that the applicant will be
liable for reserve service for some years, andréfasal to serve is punishable by a
prison sentence (page 14). The information alsiwates that gaol sentences have in
fact been given to those who refused to perfornitamy service (Amnesty
International, page 15). The Tribunal is therefagsfied that there is a real chance
that the applicant will be required to do militasrvice if he returns to Israel. It also
considers that there is a real chance, in the ucréical situation in the Occupied
Territories that the applicant will be requiredsterve there. The applicant claims that
because of his political beliefs and because opsyshological condition he will be
obliged to refuse service in the Occupied Term@swrit was evident at the Tribunal
hearing that in the recent past, at least, tha@pylhas given considerable thought to



the matter of Israel and the Occupied Territorges] has arrived at the conclusion
that he would not be justified in participatingnmlitary actions in the Occupied
Territories, and would refuse service there. Takimig account all of the applicant’s
evidence, the Tribunal is satisfied that thererisad chance that, despite the fact that
he has not refused to do reserve service in the Ipasvill refuse service in the future.
Furthermore, the Tribunal is satisfied that if #pplicant refuses to perform the
service, he will be liable to punishment. The aggoit has claimed that he would not
be treated fairly if he were detained, by implioatthat he would be more harshly
treated in detention because of his political amniThe Tribunal accepts this claim,
and finds that there is a real chance that theapylwould indeed be treated more
harshly in detention, essentially for reasons sfgalitical opinion as an opponent of
Israeli policy in the Occupied Territories.

The Tribunal has carefully considered the issutnefpunishment to which the
applicant, in this case, would be subjected fausiefg military service. It is aware
that in Mijoljevic v MIMA [1999] FCA 834 Justice Bnson observed:

This Court has on a number of occasions recognisdhe enforcement of laws
providing for compulsory military service, and thie punishment of those who avoid
such service, will not ordinarily provide a bass & claim of persecution within the
meaning of the Refugees Convention.

As her Honour noted in that case, the Federal Gmastconsistently held that
conscription - even of conscientious objectorslt mat of itself found a Convention
claim. This is primarily because it lacks the nsegg selective quality.

It is clear from the country information (pages18-that in Israel the military
service laws and regulations are discriminatory, @@ administered in a
systematically discriminatory fashion. Some pe@vkeexempted on the grounds of
their gender or their religious persuasion, otlmeay apply for exemption on the
grounds of conscientious objection, but there isammal, legal process for dealing
with such applications. The informal committee whaonsiders applications does not
appear to operate on a transparent basis. Thecappd experience of approaching an
army psychologist who appeared to accept his agic for exemption is consistent
with this. According to the country information,rpens whose objection to military
service is founded on their objection to Israeligyoin the Occupied Territories are
not only not exempted, but are punished for trefiisal to serve. Amnesty
International regards such persons as “prisonecsmgcience” (page 13). While the
Tribunal has noted that there has been an incieasdective objectors since the
beginning of the second intifada, and there is@&wig that selective objectors
routinely receive prison sentences of 28 days,cmagion receiving repeated
sentences (War Resisters International, “UpdatéZoimprisoned conscientious
objectors and refuseniks”, 22 January 2003; “Cargmus objection to military
service in Israel: an unrecognised human right"J&83iuary 2003), it is also the case
that conscientious objectors generally may be stdyjieto similar prison sentences
and repeated sentencing (War Resisters Internatidppendix to “Conscientious
Objection”, 31 January 2003). On a careful consitien of the evidence, the
Tribunal is not satisfied that selective object@gesobjectors on the grounds of
political opinion regarding Palestine) are curremtéated more harshly than
conscientious objectors generally in the mattdgheir sentencing, though, on the



evidence of media reports and WRI's January 20pdrten the sentencing of 5
refuseniks (pages 16-17), this situation is chapngline language of some senior
officials, including the Prime Minister, in relatido people refusing service appears
to be very harsh, and the Tribunal is of the vibat it must reflect the attitude of a
substantial number of people in the community. lkemrhore, the escalation of
violence in the Occupied Territories, especialhcsithe recent killing of the Hamas
leader (22 March 2004), is, in the Tribunal’s vidikely to lead to greater community
disapproval of those opposed to the Israeli Oceopaa disapproval which could be
expected to be reflected in sentencing of objectors

In this case, there are a number of factors wharehed the Tribunal to form the
view that there is a real chance that the appliséihbe treated more harshly in
detention than would be the case for conscientitjectors generally. The
applicant’s evidence was to the effect that duhirsgservice during the first intifada it
was made clear by his superior officers that higipal views were unacceptable, and
he was threatened with imprisonment, and subjactednishment. There is no
evidence that community opinion generally, nordpaion of the authorities in
particular, is any more favourable in relation bjeators to service in the Occupied
Territories in the second intifada than it was dgrihe first intifada. Not only the
Prime Minister, Mr Sharon, is quoted as making ietgbthreats against selective
objectors, but the language of other senior figurdsrael indicates harsh opposition
to refuseniks. The applicant is himself a trauneatiserson whose psychological state
is not good. In these circumstances the Tribunséisfied that there is a real chance
that the applicant would be treated more harskdy ttonscientious objectors
generally if he were to be detained pursuant smadf general application relevant to
military service requirements in Israel.

CONCLUSION

The Tribunal is satisfied that the applicant issespn to whom Australia has
protection obligations under the Refugees Convaramamended by the Refugees
Protocol. Therefore the applicant satisfies theeaon set out in s.36(2) of the Act for
a protection visa.

DECISION
The Tribunal remits the matter for reconsideratioth the direction that the applicant

is a person to whom Australia has protection olilhgs under the Refugees
Convention.



