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Key facts (as reflected in the decision): [No more than 200 words]

Three witnesses from the DRC were brought to the International Criminal Court (ICC) in The Hague to
testify in the case against Katanga, a Congolese rebel. In May 2011, these witnesses applied for asylum
in the Netherlands. Their claim for asylum is partly based on the fact that they have testified before the
ICC on involvement of President Kabila in war crimes and crimes against humanity. The Netherlands
Government refused to allow the three witnesses access to the Dutch asylum procedure under its 2000
Aliens Act (Vreemdelingenwet 2000). In a letter dated 28 September 2011, the Dutch Immigration and
Nationalization Service (IND) stated the following:

o
(0}

(0}
o

the applicants are not in the jurisdiction of the Netherlands,

the requests made are not asylum requests but request for protection because the Dutch
asylum procedure is not applicable,

as a result "a non-Dutch asylum procedure™ will have to be initiated, and

the requests for protection shall be assessed by the Netherlands based on the principle of
non-refoulement as contained in the 1951 Convention and (article 3 of) the ECHR,
thereby taking into account that the applicants are not within the jurisdiction of the
Netherlands.

On 11 October 2011 the Dutch Labour Party asked a number of questions in Parliament regarding the
situation of the three witnesses and their right and ability to apply for asylum in the Netherlands. In
response (dated 16 November 2011) the Minister indicated that the Netherlands will take the requests for
asylum into consideration and an assessment will be made regarding the principle of non-refoulement.
At the same time the affirmed that according to the Dutch Government the Dutch Aliens Act is not

applicable.




Key considerations of the court (translate key considerations (containing relevant legal reasoning)
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Disclaimer: This is an unofficial translation, prepared by UNHCR. UNHCR shall not be held
responsible or liable for any misuse of the unofficial translation. Users are advised to consult the
original language version or obtain an official translation when formally referencing the case or
quoting from it in a language other than the original

(para. 9.4) According to the Court the Headquarters Agreement between the International Criminal
Court and the host State (see http://wetten.overheid.nl/BWBV0002899/geldigheidsdatum_06-01-2012)
cannot serve as a legal basis for declaring the Dutch Aliens Act (Vreemdelingenwet 2000) and
subsequent regulations and guidelines not applicable on the assessment and determination of the asylum
requests of the applicants.

(para. 9.5) Such basis can neither be found in the Dutch Implementation Act of the International
Criminal Court (Uitvoeringswet Internationaal Strafhof). Dutch laws are only not applicable regarding
detention ordered by the ICC.

(para. 9.6) Such basis can also not be found in the Article 93(7) of the ICC Statute (see text below).

Article 93 (7) ICC Statute:
(@) The Court may request the temporary transfer of a person in custody for purposes of identification or for obtaining
testimony or other assistance. The person may be transferred if the following conditions are fulfilled:
(i) The person freely gives his or her informed consent to the transfer; and
(if)  The requested State agrees to the transfer, subject to such conditions as that State and the Court may
agree.
(b)  The person being transferred shall remain in custody. When the purposes of the transfer have been fulfilled, the Court
shall return the person without delay to the requested State.

The Court allows the grounds for appeal and orders the state to decide no later than the applicable legal
deadline of 28 June 2012 on the asylum requests, thereby taking into account the Court’s judgment.
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Other comments or references (for example, links to other cases, does this decision replace a
previous decision?)

On 9 June 2011 the ICC’s Trial Chamber Il delivered a decision on a request made by witnesses’
counsel to “present the three detained witnesses to the Dutch authorities” so that the asylum procedure
before them may follow its course.

See, Situation en République Démocratique du Congo : Le Procureur ¢. Germain Katanga et Mathieu Ngudjolo Chui, ICC-
01/04-01/07, International Criminal Court (ICQ), 9 June 2011, available at:
http://www.unhcr.org/refworld/docid/4e1c06452.html. Also, http://www.icc-cpi.int/iccdocs/doc/doc1086912.pdf.

In its decision the Chamber acknowledges the witnesses' right to apply for asylum and sets out clearly
the ICC's views on the content of the right to asylum. The Chamber refers to the 1951 Convention,
Article 14 UDHR, Article 18 of the EU Charter of Fundamental Rights as well as the principle of non-
refoulement as entailed in various instruments and customary international law (paras. 68 and 69).

In addition to the right to asylum, the Chamber states that it must pay particular attention to the right to
effective remedy, as enshrined in a number of international and regional human rights instruments. The
Chamber concludes that it is unable to apply Article 93(7) of the ICC Statute (i.e. the obligation to return
the witnesses to their country of origin), as it would then become impossible for them to exercise their
right to apply for asylum and they would be deprived of the fundamental right to effective remedy (para.
73).

Moreover, the Chamber emphasises that the Dutch authorities have clearly indicated on several
occasions that, in the event that an application for asylum is submitted to them, they would be obliged to
consider it (para. 74).
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