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Lord Justice Richards:

1. This is an application for permission to appealnfr@a decision of the AIT
promulgated on 3 June 2009 on a deportation appédie facts are of some
complexity: they are set out in detail in the tnlls decision, which | do not propose
to repeat at length. The salient features aresthes

2. First, the applicant is a citizen of the Democraiepublic of Congo (“the DRC")
who was born in December 1964 and came to thistopum 1990. A claim to
asylum was not accepted, but in 1999 he was grantefinite leave to remain
outside the Immigration Rules as part of the speneasures introduced to clear the
backlog of such claims.

3. While in this country he has been convicted of @eseof criminal offences. In 1996
he was convicted and sentenced to three monthstismpnent for using a fake
passport. In May 2001 he was convicted and seatetw two years’ imprisonment
for conspiracy to defraud the Benefits Agency.Nlmvember 2002 he was convicted
and sentenced to a total of two years’ imprisonmiemt a further offence of
conspiracy to defraud arising out of the cashingtolen benefit books at a time when
he had been released on licence from the previeniesce. In April 2005 he pleaded
guilty to an offence of attempting to obtain prdgdry deception, for which he was
again sentenced to two years’ imprisonment. Thogguon that last occasion
recommended that a deportation order be made admmsbut the Secretary of State
had in fact already decided in July 2003 to makehsan order on the basis of the
criminal offences already committed by the applicerthat time.

4. The applicant’'s appeal against the decision to nmealdeportation order was first
heard in April 2006, but it was subsequently hélak that decision was affected by a
material error of law, and the deportation appeas the subject of a second-stage
reconsideration giving rise to the decision nowearmchallenge. The essential issue
on the reconsideration was whether the applicatg{sortation would be in breach of
Article 8 ECHR.

5. That brings me to the applicant’s family life, ielation to which | shall again give
only a brief summary. In addition to the applichinself, the relevant individuals
are, first, PT, who has been his partner since 2@H is a citizen of the DRC and a
failed asylum seeker. She is HIV positive and lbesn so since before she arrived in
this country. In July 2006 she gave birth to aghtaer, H. The applicant is H’'s
father.

6. The applicant also has a number of other childigother partners. There are two
twins, K and K, born in July 1991 and therefore neighteen years’ old. There is a
daughter called D, born in March 1999 and therefmw ten years’ old. The mother
of all three of those children was a woman whotledt United Kingdom in late 2001,
leaving the children behind. PT took over theirecafter forming her relationship
with the applicant, and since December 2005, wheewds last released from prison,



they have all lived together. It is unnecessargdnsider his two other children by
different partners, with whom he does not havestaldished family life.

7. The tribunal was satisfied that PT, the twins, [@ &hhad established family life in
the United Kingdom and that the deportation of #pplicant to the DRC would
constitute an interference with that family life gdfficient gravity to engage Article
8. Much of the tribunal’s determination was comesl with an assessment of
whether deportation would be proportionate. Thavolved first a detailed
examination of the circumstances of the applicanffending. In addition to the
offences of fraud and dishonesty already mentiotieel tribunal referred to further
evidence of dishonesty by way of the creation daioling of false birth certificates in
respect of the twins. At paragraph 72 the tribungdressed themselves satisfied that
there was a continuing substantial risk that theliegnt would commit further
offences similar to those of which he was conviate@001, 2002 and 2005. There
was, in the tribunal’'s view, no evidence that heldmot adapt to life in Kinshasa
where he was born and grew up.

8. The tribunal considered the issue of private lifel avere not satisfied that he had
established private life in this country of a natand quality to engage Atrticle 8.

9. As regards family life, the tribunal looked firdt the position of PT, concluding that
her involuntary return to the DRC would not be redxh of her rights under Article 3
or Article 8 by reason of her HIV positive conditio As to H, the tribunal noted that
she had acquired the status of a British citizervibye of the applicant’s indefinite
leave to remain. The tribunal were not satisfieat tH's health would be adversely
affected if she went to live with her parents ia DRC, or that if she did suffer from
ill health appropriate treatment would not be aatai there. Further, she would be
able to adapt to living in Kinshasa. The twins Vdoloe eighteen years’ old in July, a
date now passed, and would then be young adulebtapf establishing and leading
independent lives. The tribunal could see no neagioy they should not be able to
continue their studies or find employment in thasiatry, whether or not the applicant
was deported. If the applicant, PT, and the othddren went to live in the DRC the
twins could maintain contact with them and visierth As to D, the tribunal was
satisfied that she was young enough to adapteariithe DRC where she would be
living with her father and PT.

10.The tribunal concluded their discussion of famifg bs follows, at paragraph 107:

“Having considered all the evidence, for the reasome
have set out, we are satisfied that, although tmeyht
suffer hardship and difficulty, there are no fastavhich
constitute insurmountable obstacles in the wayPaf| [ [D]
and [H] going to live with the appellant in the DR@d, in
particular, in Kinshasa. We are also satisfied thatould
not be unreasonable to require them to do so.”

The tribunal’s overall conclusion was set out ingggaphs 110 to 112 as follows:
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“We are satisfied that the offences committed bg th
appellant, particularly when considered togethere a
sufficiently serious to justify his deportation asleterrent,
to deter other foreign nationals from committingnisar
serious crimes. We also attach weight to the vaéwhe
respondent that it is appropriate to deport theshapt for
the reasons given by the respondent.

Having considered all the evidence, we are satishat the
appellant’s criminal history and bad character ijyst
deportation and outweigh his rights, and the riglitfPT],

the twins, [D] and [H], to have their establishednily life
respected by allowing the appellant to remain & tited
Kingdom. We are satisfied that the deportation loé t
appellant to the DRC would be a necessary and
proportionate act of lawful immigration control. eAare
satisfied that his deportation would not be in breaf the
United Kingdom'’s obligations under Article 8.

We have considered whether, if contrary to our ifigd,
the circumstances of [PT], [D] and [H] in the Unite
Kingdom, and conditions in the DRC, are such asake
it unreasonable to require [PT] and the childrefoto the
appellant there, the deportation of the appellaotld be
justified and proportionate. We are satisfied thatause
of his bad record of committing serious offences of
dishonesty, the risk of his committing similar ofées and
the need to deter other foreign nationals from cdtimg
such offences, his deportation would be justifiedreif it
separated him from his family for a period of adethree
years, and probably for a considerably longer pktio

11.0n the face of it, the tribunal’s decision providesletailed and well-reasoned basis
for dismissing the applicant’'s appeal. Ms Naiktemals, however, that it was based
on material errors of law. She has renewed anicgtian for permission to appeal,
notwithstanding the reasons given by Sedley L3dfusing permission on the papers.

12.The first point taken is that the tribunal misdiezt themselves in considering
whether there were any insurmountable obstaclehenway of PT and the two
younger children going to live with the appellamtihe DRC. It is right, as Sedley LJ
recognised, that the tribunal should not have kesking themselves that question
(see_BW (Uganda)2009] EWCA Civ 5, paragraphs 17-24). Ms Naik mitls that
this was a material error, and she refers to varmuthorities on what amounts to a
material error.
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13.The fact is, however, that the tribunal went orstate in terms that they were also
satisfied that it would not be unreasonable to iregiine relevant family members to
go to live with the appellant in the DRC. That wasapply in substance the correct
legal test; and, if the tribunal were entitled teach the view they did on
unreasonableness, nothing turns on the referendestomountable obstacles. Ms
Naik has criticised the finding of unreasonablendsg in my view it is clearly
sustainable. 1 do not accept that it was affeatesome way by the view expressed
about insurmountable obstacles. In reaching thdirfg the tribunal had proper
regard to the rights of the other family memberadnordance with what was said in
the House of Lords in_Beoku-Betts v SSHZ008] UKHL 39, and the tribunal's
assessment included detailed consideration ofntipdidations of PT’s HIV condition
as well as the individual position of the variolsldren. There is, as it seems to me,
nothing to show that the tribunal failed to take@mt of any aspect of the evidence
or submissions placed before them in respect 0bPfhe children. The conclusion
that it would not be unreasonable for family merskiergo to live with the applicant
in the DRC was itself a reasonable conclusion erethdence.

14.Ms Naik has raised an argument as to the tribunfikire to deal with the
implications of the Secretary of State’s policy BR6, the effect of which is said to
be that only in exceptional circumstances shoutdhitd who has been living in the
United Kingdom continuously for more than sevenrygdae required to leave. Ms
Naik has referred me to AF (Jamaica) v SS|2D09] EWCA Civ 240, in which the
implications of the policy were considered in a aggtion context. In this case the
policy is relied on in relation to the one child, Who was born in this country and is
ten years’ old. It is relied on in this court bitvas not relied on before the tribunal.
Notwithstanding Ms Naik's submissions that it wae tluty of the Secretary of State
to bring the policy to the attention of the tribyrado not think that the tribunal could
be said to have erred in law in this case in fgilim deal with it, and | have to say in
addition that | do not think that, in the circumstas of the case, consideration of the
policy would realistically have been capable ofaitg the balance struck by the
tribunal.

15.But it does not stop there. That is because thertal were satisfied in any event that
the applicant’s deportation would be justified eviethe family members did not go
with him and he was separated from them “for aquenf at least three years and
probably for a considerably longer period”. If tindunal were entitled to reach their
conclusion that deportation was proportionate aunstified even if the family
members stayed in the United Kingdom, all the arguisiaddressed to the finding as
to the reasonableness of family members being ¢egeo go to the DRC fall away.
Ms Naik submits that the tribunal was wrong to rdfe a period of at least three
years, since, pursuant to paragraph 320(7B) ofrtimeigration Rules, the minimum
period would in fact be one of ten years. Thisimagg&not a point that seems to have
been canvassed below, but in any event the triteinssoning was not limited to a
three-year absence but was expressly premisedeopdssibility of a considerably
longer period than that. | do not accept that eagr minimum period of absence
would be capable of giving rise to a wholesalealéghce of approach in this case. |
can see no material error of law in what the trddwsaid on the matter. Ms Naik's
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skeleton argument withdrew this ground of appela¢é sSow seeks to reinstate it. |
think that even if it is reinstated it gets her mane.

16.She raises a further point about the balancingceseer She says that the tribunal did
not factor in the Secretary of State’s delay betwedeciding to make a deportation
order and enforcing that order, delay being a alévactor in accordance with the
decision in_EB (Kosovo) v SSH[®008] 3 WLR 178. Again, this point does not
seem to have been advanced before the tribunagstnot included in the grounds of
appeal, but Ms Naik seeks to introduce it by amesrtim In my judgment, it is too
late to take the point, since any argument on dedaar from obvious and would
require closer examination of the reasons for #laydwhich, on the face of it, arose
through a delay in the appellate process onceeofi@appeal against the Secretary of
State’s decision had been lodged in July 2003. nkivéhere was some fault on the
part of the Secretary of State, whether betweeitenand the first decision in 2006 or
between the first decision and the reconsideratidn, not think that this shone out as
a point required to be taken by the tribunal whelmad not been raised in argument
before the tribunal.

17.The fact is that the tribunal were certainly awair¢he date of the Secretary of State’s
decision and of the subsequent timings and, havegard to the evidence and
submissions actually placed before them, | canngearguable error of law in their
omission to deal expressly with delay as a sepdaater in the balance. Insofar as
the delay may have reinforced the applicant’s caserivate life, which is a further
point raised by Ms Naik though | did not detectnitthe grounds of appeal, | am
satisfied that the tribunal’'s finding that the apaht’'s private life did not itself
engage Article 8 was sustainable.

18.For all those reasons, | share the view expresgesedley LJ on the papers that, in
the light of the history and analysis set out ie thbunal’s determination, this was a
legally unassailable decision. Despite Ms Naiktsac and cogent submissions, | am
satisfied that an appeal would have no real prasgfesticcess and that the application
for permission must be refused.

Order: Application refused
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