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His Honour Judge Seys Llewellyn:

1.

In this case an application was made for judiogadiew from a decision of the

Secretary of State. The claimant is an Iraniaionat but a Kurd. He entered the
United Kingdom on 22 August 2008. He claimed asylwromptly. The asylum

claim was refused. The matter was heard by wapp€al on 24 November 2008
and the decision on appeal was to dismiss his dppéathat was promulgated in
December 2009. On 31 March he submitted freshesgmtations in support of
his claim for asylum on the basis that the SecyetdrState had not before her,
nor had the Appeal Court before it, a court sumnaimsugust 2008 by an Iranian
court and also a CD of the claimant singing prodfsh songs.

The decision complained of is the response of tkereétary of State dated
23 April 2009. Since he was an asylum seeker vatbrhade a claim but failed in
that claim and his appeal had been dismissed andlghits exhausted, the relevant
rule is Rule 353 of the Immigration Rules which \pdes that where a human
rights or asylum claim has been refused or withdraw treated as withdrawn
under paragraph 333C of these Rules, and any apglatihg to that claim is no
longer pending, the decision maker will considey amther submissions and, if
rejected, will then determine whether they amoumtat fresh claim. The
submissions will amount to a fresh claim if they aignificantly different from
the material that has previously been considerEde submissions will only be
significantly different if the content (1) had nalready been considered af®t)
taken together with the previously considered nigtezreated a realistic prospect
of success notwithstanding its rejection.

The fresh material submitted was by letter of 31rd1a2009 by solicitors for the
claimant and said that:

“The reasons that the Applicant's second
application should be considered as a fresh claim
and should generate a further appeal are as fallows

1. Iranian Court Summons
2. Envelope in which document was sent to the
United Kingdom

3. CD of client singing pro Kurdish songs”

The summons was dated what is in western termsutigt 2008. The reason for
attendance to the summons was stated on the fatkeofummons as being
inciting cooperation between members and suppodémissolved parties and
encouraging them by means of singing to riot agdiresIslamic Republic of Iran.
The letter also included a report from Gilgameshddi® Eastern Language
Services Ltd in which it also said, having express@umber of reasons:

“Bearing in mind all the points above, | believésth
document does meet the criteria for a genuine
document.”



5. The decision letter of 23 April said, amongst otmeatters: “Although it is
accepted that this CD was not available the thefrikenevidence has been fully
considered”. The letter made reference to theuasybdppeal in which the
immigration judge had, for a plethora of reasooesictuded that the account of the
asylum seeker was not credible, and so at para@@blad stated:

“l conclude that the whole claim has been based on
the DVD or CD which may well have been
produced but that it was produced for the express
purpose, if it was indeed produced in Iran, of
manufacturing a false asylum claim.”

It made a reference to a CD which the claimantresgeshowed him or identified
him singing a song which would bring him to theeation and persecution of the
authorities in Iran.

6. The grounds of appeal which appear at page 7 obuhnelle before me were that
the Secretary of State had failed to deal with eékpert opinion on the court
summons. | granted leave for the claimants to ahtkair grounds to read “the
Secretary of State had failed adequately to deti thie expert opinion on the
court summons”, the reason for that being that 6rOttober 2008, after these
proceedings for judicial review had been initiatdte Secretary of State sent a
further letter which read as follows: “Further tourodecision on the
26 September 2009 we write to supplement our dmtisiand it refers to the
expert’s report, and states as follows:

“However, having read the report from claimed

experts, there is nothing to suggest that their
claim that the document is genuine is anything
more than their opinion based on their
experience of translating documents. The
translators have not provided any information to
show that they are trained to be able to
distinguish a genuine document from a forgery
and then inserted in a slightly different font,

‘The Report fails to meet any of the

requirements of Part 35 of the Civil Procedure
Rules and Practice Direction Part 35 3.2

7. In the earlier decision letter, dated 23 April 20@9says “your client claims to
have produced a court summons from the MinistryJostice of the Islamic
Republic of Iran for him to attend court on 20 Aag@008. It is noted that this
was nearly 1 month prior to his Substantive Asylimerview and in excess of
three months of the Substantive hearing and ystdhidence has only just been
produced. Considering the document in the rourtth ¥ie accounts previously
given by your client, it cannot be accepted as genun accordance with
TANVEER AHMED (reference given). Your client has been foundadible by
the Home Office and the immigration judge and thsrao reason to think that
this evidence is anything other than a furtheritation in an attempt to bolster
his claim for asylum in the United Kingdom. It &&cepted that the envelope




which he has submitted was sent from Iran, bw iat accepted that this in any
way validates or adds weight to his claim for peusen in Iran. Your client’s
asylum claim has been reconsidered on all the se&available, including the
further submissions, but it has been decided tmatdiecision of 26 September
2008, as held by the immigration judge on 11 Deam008, should not be
reversed.”

. It is now trite law that the Secretary of Statensidering the new material
submitted on behalf of the applicant, has to askskif two questions. First,

“the question is not whether the Secretary of State
himself thinks that the new claim should succeed,
but whether there is a realistic prospect of an
adjudicator, applying the rule of anxious scrutiny,
thinking that the applicant will be exposed to alre
risk of persecution on return. The Secretary of
State, of course, can, and no doubt logically sthoul
treat his own view of the merits as a starting poin
for that inquiry, but it is only the starting poimt

the consideration of the question which is distinct
different from the exercise of the Secretary oft&ta
making up his own mind. Second, in addressing
that question both in respect of the valuationhef t
facts and in respect of the legal conclusions to be
drawn from those facts, has the Secretary of State
satisfied the requirement of anxious scrutiny2héf
court cannot be satisfied with the answer to bdth o
those questions if in the affirmative, it will hat@
grant an application for review of the Secretary of
State’s decision.

| take that from paragraph 11 of WM (DRC) v SSHID06] EWCA Civ 1495, a
now familiar authority.

. I think it is helpful to deal with this matter imsple stages. First, Ms Hulse, in a
skeleton argument asserts that the CD itself shbale been considered and so
(inaudible) cannot be on the basis of entry clesgan If | understand her
submission correctly, she is saying that the caménhe CD itself submitted at
the end of March 2009 might lead to a differentcoute as viewed by an
adjudicator if considered as a fresh claim. Colfsethe Secretary of State,
Ms Williams, says that this is a matter not devetb@t all in the Grounds of
Appeal themselves and attempts to extend the Geoohd\ppeal. | think it is
such an attempt. | think | should not close mysetgeit if it were a permissible
argument. | respectfully consider it is anything permissible. At paragraph 35
the Immigration Judge dismisses the appeal:

“l conclude that the whole claim for asylum has
been based on the DVD and CD, which may well
have been produced but that it was produced for the



express purpose, if it was indeed produced in Iran,
for manufacturing a false asylum claim.

It seems to me impossible to say that SecretaBtate misdirected himself in the
Letter of Decision if (inaudible) by way of express he was forming the view
that that could not reasonably raise a real praspie@naudible) if placed before
the adjudicator.

10. Secondly, the skeleton argument of Ms Hulse dratenton to the fact that the
decision letter of 23 April 2009 drew conclusiomv@rse to the applicant on the
basis of the court summons dated one month pridrigaasylum interview and
three months before the substantive hearing andhgetvidence has only just
been produced; and she would have been entitldcate attention to the fact that
the envelope which had been sent with the fresimdktter at the end of March to
include it on its face bore evidence of having bpaked up in this country on
30 January 2009, at a time when the appeal hagbaé through.

11.This in itself might be a point where the lettergiti have been better expressed
but (apart from the renewed complaint of counseltfie Secretary of State that
this is an enlargement of the grounds of judicgadiew, which | accept) it seems
to me that the Secretary of State was fully emtitte take as his starting point the
earlier findings as to the reliability, honesty aredibility of the claimant in
approaching the circumstances in which this caumraons was produced by the
claimant. Its production by the claimant at a gidate, and his assertion that that
is when he received it for the first time if he heldosen to serve it, would
nonetheless be a matter arising for the claimanséif. So, firstly, | view this as
an enlargement of the original Grounds of Appeal, ls@condly, one which
arouses in the mind of this court no concern.

12.The crucial matter in this appeal is the fact thateport has been submitted
expressing the belief that the court summons wgsraine document, and two
matters are notable in the original decision lettEirstly, there was no reference
whatsoever to that report. The second is thaetiseno reference whatsoever to
the proper test, namely whether there was, in teohsparagraph 11 of
WM (Congo) v SSHD [2006] EWCA Civ 1495 a realistic prospect of an
adjudicator thinking that an applicant will be egpd to a real risk of persecution
on return considering that further evidence. kgturther than that. The decision
letter of 23 April expressly treats this as a nrafta the Secretary of State
himself:

“Your claim has been found incredible by the
Home Office and Immigration Judge. There is
no reason to suggest that this evidence is
anything other than a further fabrication in an
attempt to bolster claim for asylum in the United
Kingdom.  Your client's claim has been
reconsidered on all the evidence available, but it
has been decided that the decision upheld by the
immigration judge on 11 December 2008 should
not be reversed.”



13.

The Secretary of State appears to be asking hirasgliestion: “Do | accept that
this changes matters?” That is the wrong testndfters stood there, it seems to
me that this application for judicial review wolddcceed.

Matters do not rest there. On 16 October 2009rihdu matter was written by

way of supplementing the decision to decline tleshrclaim for asylum. It does
expressly consider the report of the claimed exprdoes expressly consider the
correct test, that, based on the above and thadsyation already given of the

refusal dated (inaudible) along with the reasons fefusal letter dated

26 September 2008 which was upheld by the immmngtidge that the evidence
does not amount to a fresh claim for asylum bec#udees not hold a realistic

prospect of success if put before the judge.

14. A subsidiary matter arises. Ms Hulse accepts é¢pent submitted with the letter

15.

16.

of 31 March 2009 should have been accompanied kigcéaration in proper
experts’ form and did not. She asks that | take actcount the letter faxed today
from the author of the report, which includes tketesnent of the experts’ belief
and understanding of the experts’ duty in propemfand which also inserts a
paragraph dealing with his experience. That pagdgmserted says:

“I have been translating what | have known for a

fact to be all sorts of authentic legal documents

in Farsi which have been legalised by the

Iranian Consulate in London and in other

(inaudible) since 1980. | should add that the

same is also true for many different types of

Arabic legal documents which have also been

legalised by the (inaudible) over the years. All

this has given me a very clear idea of what

genuine legal documents in both Farsi and

Arabic should look like and provides me with a

good vyardstick to measure other documents

which are submitted to me.”

Ms Hulse says | should take account of the new madte the context of the
larger picture of the duty which rests Secretar$gtite to give anxious scrutiny to
evidence placed before the Secretary of Statsedins to me that, insofar as that
letter seeks to enlarge the authority or weighthef original report, it cannot be
right for me to take account of it because it wasmaterial which was before the
Secretary of State for the Secretary of State twsider. To decide against the
Secretary of State on the basis of that would baitise the Secretary of State
for failing to take account of something which wast before the Secretary of
State. Such would simply be illogical in my regfdmpinion.

| therefore turn to the nub of the matter. | nads, it were in favour of the
Secretary of State’s submissions, that the origiepbrt dated 15 February 2009
stated this:

“When examining a document such as this, |
always start from the inherent assumption that it
is genuine and then look for reasons why it



17.

18.

might not be, rather than assuming that all
documents are forgeries and then looking for
reasons why they might be genuine!”

If that had been followed by a short statementmhion that the document, from
his experience, was genuine, it seems to me teablifection would have carried
greater weight. It seems to me that it would hbegen entirely proper for the
Secretary of State upon the letter to say thaetlers nothing to show that what
was contained in the document was genuine was iagythore than based on
their experience of translating documents.

In my judgment that does scant justice to the matte be considered by the
Secretary of State. First, the author of the repas in fact exercising an analysis
according to criteria in which he spelt out andleggpin a rational and considered
way. Second, in the report before the SecretaStatie at all times there has been
the report by the author that: “I have seen mamgedioes where the entries on a
single document contradict each other.” Thirdlyle/th took the point, as it were
potentially in favour of the Secretary of Statettthe starting point had been that
the documents are genuine subject to analysiswhstno part of the response of
the Secretary of State’s decision as set out iretitver supplementing the original
decision of 16 October 2009.

| am uncomfortably aware of an impression that ktger from the SoS of
October 2009 is designed to cure the self-evidestead of the letter of
23 April 2009, but | put that uncomfortable suspicout of my mind. It seems to
me that it is conscientiously expressed and thatight to treat it on its own
merits. For the reasons that | have identifiedegms to me that it was inadequate
to dismiss the report as no more than an opinisedban their experience of
translating documents. It considered the qualiy weight of paper for that type
of document; the sense of the document; the selistency of the document; the
official stamps and inks used, of which plainly #wgthor had great experience,
and whether there were deletions, overwriting anataral blank spaces which
might indicate tippexing or other erasure on anotlteument even if one were to
discard what the author of the report describest|ylaas the “intangible feel” of
whether there was anything suspicious about a deouml have to say, as did
Moore-Bick LJ in_ WM firstly, that had | been considering this repbmould
have considered that it merited being placed beforeadjudicator as having a
reasonable possibility or prospect that an adjudicanay take a different view,
and secondly that if the Secretary of State wergite anxious scrutiny to the
content and internal force of the report, the Sacyeof State ought to have
concluded that it was fit to constitute materigbportive of a fresh claim worthy
of consideration. For those reasons, | considarttie test, as it were, in Whhs
not been satisfied in this case. | quash the weci®f 23 April 2009
supplemented by 16 October 2009, and now any nelevaterial can be placed
before the Secretary of State. It would be seesibl the original of the
photocopied, as amended, letter to be placed b#fer8ecretary of State. It may
be sensible for the claimant to do that and forwhele matter to be dealt with,
rather than an artificially limited consideratiohtbe letter of 31 March 2009, but
that is a matter for the claimant and the Secreté§tate, not for me. All | do is
remit for the Secretary of State to reconsiderajhyalication of 31 March 2009 and
its enclosures.



HIS HONOUR JUDGE SEYS LLEWELLYN : Is there anything else?

MS HULSE: Can | make an application for our costs to besssd?

HIS HONOUR JUDGE SEYS LLEWELLYN : To be assessed?

MS HULSE: Yes, my Lord.

HIS HONOUR JUDGE SEYS LLEWELLYN : Ms Williams?

MS WILLIAMS : No objection.

HIS HONOUR JUDGE SEYS LLEWELLYN : Costs to the claimant, to be
assessed. Ms Hulse, would you be kind enough...oafse, you don’'t have the
template, and | do. In the ordinary way, | wouldiie a draft of the order to be e-
mailed. Perhaps if you would mail not the wholeripbut just the two paragraphs, as
it were. No 1, decision quashed, and the letteBloMarch and its enclosures etc;
second, costs to the claimant to be assessed. ifAmadi could e-mail that into the
court and then | will translate it into the Admimative Court JRJ template. Thank
you very much for your assistance.



