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Lord Justice Toulson:

1. AB is a citizen of the Democratic Republic of CongdHe was born on
9 July 1979. He entered the United Kingdom illegalh 4 November 2002
and claimed asylum 3 days later. His applicati@s wefused for reasons set
out in a letter from the respondent dated 5 Jan2@®B. He appealed against
that refusal.

2. Most unfortunately, there have been four hearinfgki® appeal by different
adjudicators or immigration judges. On each offiret three occasions the
decision was set aside on appeal and a reheaiegeaor.

3. This is an appeal from the decision reached onfdleth hearing by a
senior immigration judge and an immigration judge. The tribunal
promulgated its decision on 30 November 2006. ismissed his asylum
claim and a claim made by him under article 8 & Buropean Convention.
There is no appeal in respect of the asylum cliéu,he appeals against the
dismissal of his article 8 claim.

4. The genesis of that claim is that the appellanbass married to a woman
whom he met in December 2003. She also comes ttanDRC. In
May 2005 they entered into a customary marriagéoi@d by a church
service. In October 2005 she gave birth prematuceh son, who sadly died
when he was 16 days old. The psychological efbecher was severe. A
report from her general practitioner dated 29 Ddoam2005 said that she was
suffering “a profound bereavement reaction presgnéis a depression which
rendered her slow, weak, erratic and unmotivatetbtanything”.

5. A copy of his report was sent to the respondersuipport of a request for a
certificate of approval for the appellant to mangr under Section 90(3)(b) of
the Asylum and Immigration (Treatment of Claimamis} 2004. This request
was granted on compassionate grounds, and they tWeotgh a civil
ceremony of marriage on 9 February 2006.

6. At about the same time she became pregnant agdishenwas seven months
pregnant at the time of the hearing before theurdh. Although there was
some improvement in her mental health, a psychiameport dated
25 May 2006 concluded that she was suffering fronseasere depressive
episode with psychotic symptoms. The psychiaalsd expressed the opinion
that in her present physical and emotional statfan to the DRC would be
highly detrimental for her.

7. The appellant's wife’s own position was that shemeato the UK in
August 2000 at the age of 16 and went to live v older sister, who had
come to the UK in January 1996. She was grantéugee status as a
dependant of her sister.



8. The basis of the appellant’s article 8 claim wa th all the circumstances in
his enforced removal to the DRC would involve ateiference with his
family life to a degree which would contravene #récle.

9. The tribunal recognised that there was family bitween the appellant and
his wife. As to her refugee status, the tribunaiedahat they had no direct
evidence as to the basis on which it was grantatlthe psychiatric report
referred to her obtaining refugee status as a digpegron her sister (although
it also contained reference to her having suffemedefined abuse in the
DRC).

10.They concluded that they were not satisfied thatre@ugee status was an
insurmountable obstacle to her return.

11.They noted that it was not suggested that hertheads such an obstacle, and
that she could receive treatment in the DRC. Adiogly, they found that the
appellant’s return to the DRC would not be an fetence with his family
life.

12.The tribunal also found that if the appellant’s oafal would interfere with his
family life, there were no truly exceptional circetances such that his
removal would contravene article 8, applying the las it was understood
prior to the House of Lords’ decision in_Huang vcfetary of State
for the Home Departmefi2007] UKHL 11 [2007] 2 AC 167.

13.The first ground of appeal is that in the abserfcenowledge as to the basis
of the appellant’s wife’s refugee status, the tndluwas wrong to conclude
that she could safely return there. The secondngtaf appeal is that the
tribunal was wrong to apply the “truly exceptiomatcumstances” test, if
article 8 was engaged. The third ground of appedhat, in relation to the
guestion whether article 8 was engaged, the tribpmid insufficient attention
to the grant of the certificate of approval for hearriage and marginalised the
importance of her state of health.

14.The argument has concentrated on the first grourfkedley LJ granted
permission to appeal on all grounds but he padrtykeferred to the ground
regarding the appellant’s wife’s refugee statusgranting leave to appeal, he
said:

“This is not the first case to reach this counwimich

the Home Office has succeeded by allowing doubt to
be cast on the third party’s refugee status when it
alone holds the record showing why that person was
granted asylum... It is evidentthat this mattered in
the present case. But it is also cogently arguthiale

the AIT made an impermissible leap from ignorance
of the grounds of the grant of asylum to the wifet
conclusion that it was reasonable to expect her to
return to the Congo with A. If anything followed
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from the want of information it was arguably the
contrary.”

For the reasons mentioned by Sedley LJ, it is astpre of some practical
importance how a tribunal should proceed when awsthat a relevant third
party has been accorded refugee status, but doé&sow the detailed basis.

It was submitted by Mr Husain on behalf of the digpe that the fact that the
third party had been granted refugee status shwavd been accepted by the
tribunal as establishing at least a prima faciee chst there would be an
insurmountable obstacle to that party returningisoor her country of origin.
Mr Johnson on behalf of the respondent submittatttie burden was on the
appellant to establish the existence of such aarmmsuntable burden. In
some circumstances an appellant might be able smdxy pointing to a recent
grant of refugee status to a third party, but Henstted that this was not so in
this case. If, as here, the third party had beantgd refugee status merely as
a dependant, that could not establish even a fagia case that there would
be an insurmountable obstacle to the third patiyrinég to his or her country
of origin. He therefore submitted that the tribuwas not only entitled, but
right, to disregard her refugee status as a basifirfding that there was an
insurmountable obstacle to her returning to the RG the appellant.

Mr Johnson also applied under Ladd v MarskiEi54] 1 WLR 1489 to admit
evidence of the immigration appeal tribunal’'s detieation in the case in
which the appellant’s wife and her sister were tgdrrefugee status. The
purpose for which he wished this evidence to beitdddhwas to confirm that
the appellant’'s wife was indeed granted refugetistas a dependant of her
sister, as the tribunal had concluded in the pteszse.

We have looked at the document de bene esse.ndtdmonsider that it would
have materially assisted the respondent. It s tinat it confirms that refugee
status was given to the appellant’s wife as a degetnof her sister, but it also
explains the basis on which refugee status wasteptato her sister. The
tribunal said:

“The DRC is in a very unsettled condition and the
evidence of the reception of returned asylum
seekers, particularly from the UK is such that her
return does indeed expose the appellant to the
serious risk of imprisonment and with it rape. The
conditions in prison are clearly inhuman and
degrading anyway. This would be a breach
therefore of Article 3.”

At the time of that determination the appellantisewvas aged 18. The logic
of that paragraph would have applied equally tq &ed Mr Johnson does not
suggest otherwise. The point which this illussdtethat where refugee status
is granted to an applicant and dependants, thendsomight or might not
apply to the dependants in their own right. In theesent case, the
determination would have been helpful to the appéllbecause it would have
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shown that her sister had been granted refugeesstat grounds which on
their face would appear to have been logically i@pple to herself apart from
being a dependant of her sister. It would not;afrse, have established that
conditions in the DRC have since remained the same.

This led to wider discussion. We were referredMyyJohnson to a decision of
the Immigration Appeal Tribunal presided over by firesident (Ouseley J) in
SS v SSHOJ2004] UKIAT 00126. In that case the appelland d&er husband

were citizens of Sri Lanka. The husband had beantgd indefinite leave to

remain several years earlier in different politicalcumstances from those
which obtained at the time when his wife’s claimswazeing decided. The
tribunal was aware from its own knowledge that ¢hlead been a significant
change in the situation since the appellant's hugbhad been granted
indefinite leave to remain, and it rejected theuangnt that his refugee status
was nevertheless to be taken as raising an insumaiole obstacle to his

return.

It is for an appellant to establish a claim undercke 8. A third party’s
refugee status may be relevant to such a claim.erévan appellant asserts
that there would be an insurmountable burden topgeeson returning to his or
her country of origin, and relies on his or herablshed refugee status to
support that proposition, in my judgment the startpoint for a tribunal
should be to take it that the person concerneddcowlt reasonably be
expected to return to his or her country of origitless it has some basis to
suppose otherwise. A reason to suppose otherweg come from the
tribunal’'s own knowledge (as in_SS v SSHDr from the material placed
before the tribunal by the respondent. This istogplace a legal burden on
the respondent. It is merely to recognise thath@mabsence of any reason to
suppose otherwise, it is natural to conclude frorthied party’s grant of
refugee status that it would be unreasonable teaxpat person to return to
his or her country of origin. | do not consideattla different approach should
apply merely because refugee status was grantettietahird party as a
dependant of another. As this case demonstrdtas,may or may not be
material but only the details of the case will show

There are reasons of fairness and practicalitytd&ing this approach. As
Sedley LJ observed in granting leave to appealHibrae Office will hold the
record showing the details why a person was grargkajee status. If there
has been a change in conditions in the relevanitopin the interim, that is a
matter which either the tribunal will know abouttbe respondent will be able
to raise. | do not see justice or practical beénefadopting an approach which
would make it incumbent on an appellant in evergece re-prove the third
party’s original entitlement to refugee statustmprove its basis or to adduce
positive evidence that there had been no subsequoeterial change
(particularly since in many cases the respondemghtrmot seek to suggest
otherwise).

It follows that in my judgment the tribunal was wgpto adopt the approach
that it did without further investigation. | haverse sympathy for the tribunal,
and for the respondent, in that the point aboutappellant’'s wife having



refugee status appears to have been raised fdirshéme at the hearing of
the latest of a series of appeals. However, higl@r8 claim had been
foreshadowed in some detail by a witness statemmedtthe point about her
refugee status could not properly be ignored. Oneas raised, it had to be
explored. The case was further complicated byafipellant’s wife’s state of
health which had caused the respondent to apprewvenarriage. Looking at
the material regarding the appellant's wife’s refegstatus and her state of
health, | have come to the conclusion that articas potentially engaged.
The respondent has properly accepted that if thet came to that conclusion
there would have to be a re-hearing in accordanttetive law as it has been
laid down by the House of Lords in Huang

24.1 would therefore allow this appeal and directesh hearing of the appellant’s
article 8 claim.

Lord Justice Carnwath :

25.1 agree. | am also concerned at the need forryathar consideration of this
long running case. | also have sympathy with tilubal, which was faced
with a new point without the necessary informatiorsupport. However, in
the light of material now before us, and in theyvenusual circumstances of

this case, | agree that fairness demands thatticéeeB claim be reconsidered
on the basis of the full facts.

The President of the Queen’s Bench:
26.1 agree with both judgments.

Order: Appeal allowed.



