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DECISION: The Tribunal remits the matter for reconsideration

with the direction that the applicant satisfies
s.36(2)(a) of the Migration Act, being a person to
whom Australia has protection obligations under
the Refugees Convention.



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

1. This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantapplicant a Protection (Class XA)
visa under s.65 of thdigration Act 1958the Act).

2. The applicant, who claims to be a citizen of Isradlived in Australia [in] September
2005, and applied to the Department of Immigratind Citizenship for a Protection
(Class XA) visa [in] February 2007.

3. The delegate decided to refuse to grant the wigaApril 2007, on the basis thdte
applicant is not a person to whom Australia hasguton obligations under the
Refugees Convention, and notified the applicahefdecision and his review rights.

4.  The applicant sought review of the delegate’s daeiand the Tribunal, differently
constituted, affirmed the delegate’s decision Jially 2007. The applicant sought
review of the Tribunal’s decision by the Federalgidtrates Court and [in] January
2008 the Courtby consent, set aside the decision and remittechdteer to the
Tribunal to be determined according to law.

5. [In] July 2008 the Tribunal, differently constitateaffirmed the delegate's decision.
The applicant again sought review of the Tribundésision by the Federal Magistrates
Court. The matter was transferred to the FederattGQursuant to s.476A(1) of the Act
and s.39 of th&ederal Magistrates Court Act 199€th), and [in] May 2009 the
Federal Court quashed the decision and remittechdteer to the Tribunal for further
consideration according to la’ZAAA v Minister for Immigration and Citizenship
[2009] FCA 554.

6. The matter is now before the Tribunal pursuanhedrder of the Federal Court.
RELEVANT LAW

7. Under s.65(1) a visa may be granted only if thaesi@e maker is satisfied that the
prescribed criteria for the visa have been satistie general, the relevant criteria for
the grant of a protection visa are those in forbemthe visa application was lodged
although some statutory qualifications enactedesthen may also be relevant.

8.  Section 36(2)(a) of the Act provides that a cragarfor a protection visa is that the
applicant for the visa is a non-citizen in Ausi&lb whom the Minister is satisfied
Australia has protection obligations under the 1@dhvention Relating to the Status
of Refugees as amended by the 1967 Protocol Reglatithe Status of Refugees
(together, the Refugees Convention, or the Coneeti

9.  Further criteria for the grant of a Protection &3l&XA) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.



Definition of ‘refugee’

10.

11.

12.

13.

14.

15.

16.

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definektticle 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside
the country of his nationality and is unable orjrayto such fear, is unwilling to
avail himself of the protection of that country;wano, not having a nationality and
being outside the country of his former habituaidence, is unable or, owing to
such fear, is unwilling to return to it.

The High Court has considered this definition mumber of cases, notabBhan Yee
Kin v MIEA(1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225VIIEA v
Guo(1997) 191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haiji
Ibrahim (2000) 204 CLR 1IMIMA v Khawar(2002) 210 CLR IMIMA v Respondents
S152/20032004) 222 CLR 1 andpplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes
of the application of the Act and the regulatioms tparticular person.

There are four key elements to the Convention defin First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and
discriminatory conduct (s.91R(1)(c)). The expressierious harm” includes, for
example, a threat to life or liberty, significarftysical harassment or ill-treatment, or
significant economic hardship or denial of accedsatsic services or denial of capacity
to earn a livelihood, where such hardship or dahiagatens the applicant’s capacity to
subsist: s.91R(2) of the Act. The High Court haslaxed that persecution may be
directed against a person as an individual orrasmber of a group. The persecution
must have an official quality, in the sense that afficial, or officially tolerated or
uncontrollable by the authorities of the countrynafionality. However, the threat of
harm need not be the product of government poliapay be enough that the
government has failed or is unable to protect gq@ieant from persecution.

Further, persecution implies an element of motoratn the part of those who
persecute for the infliction of harm. People arespeuted for something perceived
about them or attributed to them by their persesutdowever the motivation need not
be one of enmity, malignity or other antipathy toslsathe victim on the part of the
persecutor.

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to

identify the motivation for the infliction of thegpsecution. The persecution feared need
not besolelyattributable to a Convention reason. However,geergon for multiple
motivations will not satisfy the relevant test 1sdea Convention reason or reasons
constitute at least the essential and significastivation for the persecution feared:
s.91R(1)(a) of the Act.



17.

18.

19.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-
founded” fear. This adds an objective requiremerthé requirement that an applicant
must in fact hold such a fear. A person has a “feelhded fear” of persecution under
the Convention if they have genuine fear foundeahug “real chance” of persecution
for a Convention stipulated reason. A fear is i@llnded where there is a real
substantial basis for it but not if it is merelysased or based on mere speculation. A
“real chance” is one that is not remote or insulttsthor a far-fetched possibility. A
person can have a well-founded fear of persecet@m though the possibility of the
persecution occurring is well below 50 per cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseorféar, to return to his or her country
of former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ae made and requires a
consideration of the matter in relation to the osably foreseeable future.

CLAIMS AND EVIDENCE

20. The Tribunal has before it the Department’s filatiag to the applicanihe Tribunal

also has had regard to the material referred thdardelegate's decision, and other
material available to it from a range of sources.

Background

21. The applicant’s background and claims were summehiis the decision of the

Tribunal at first instance as follows:

According to the protection visa application thelagant is a Jewish male born on
[date] in [Town A] in Israel. The applicant lived his life in [Town B]. He
received 13 years of education and is fluent inli&h@nd Hebrew. The applicant
described his occupation, before coming to Ausirals student. His past
employment details include DJ from May 1997 to M&@8, delivery man from
May 1998 to November 1999, soldier completing maiservice from November
1999 to November 2002, and supervisor with [Compé&ayn November 2002 to
December 2003, May 2004 to September 2004 and20@ly to September 2005.
The applicant previously travelled to Thailand 003 and Laos, Nepal, India and
Thailand in 2004. He left Israel on [date] Septen004 legally on a tourist visa
for travel to Australia. At the time of making tapplication, the applicant’s
mother, father and two sisters were living in Iérae

The applicant claimed he left Israel initially justtravel and explore Australia.
Six months ago the situation in Israel became wavgl bombs falling in every
single town, especially in the northern area wisénouse is located. As a result,
even his parents changed their location and maveddifferent place in Israel,
hopefully far from the bombing. The applicant sthalthough now the situation in
Israel was not as bad as it was six months agee thas still bombings going on.
A week ago a terrorist blew himself up in a stiafeghe southeast city in Israel, El-
gt, which was supposed to be the safest city. appicant queried who could
promise him that if he went back to Israel, a testavould not blow himself up
and he would be there. He claimed this was wightiEned him and made him
scared of returning to Israel. He stated he had e Australia already for 16
months and everything around him was really pedeefd quiet, and people were



friendly. He feared that if he went back to Isridod situation would only get
worse, because it was never quiet there. He vaaedthat, like the bomb that fell
on the building next to his house, it could alspgen to his home the next time.
He found it really traumatic to live in fear allthime, and that there was a
possibility that the next bus he got on would haverrorist on it who would
decide to blow up the bus. He could not see adutung in fear all the time. He
had seen the way that people live in Australialagltkved that was the way life
should be. He feared if he went back the army dpubbably call him to serve
the country as all Israeli men had to perform muilitservice for three years at the
age of 18, and after that, 30 days in a year.

The applicant feared all the terror that was gaingn Israel and the people that
were responsible for the situation. Terror wasadity that all Israelis lived with
every day. The Israeli authorities were doingrtbest, but could not protect
people from terror in a Jewish country surroundgdiabs. The Israeli
government already tried to sign a peace agreewiémthese countries, but these
countries wanted a big part of Israel, including tlapital Jerusalem, which made
it impossible to achieve peace.

The delegate’s decision to refuse to grant thewssamade on [date] April 2007.
He applied for a review of the delegate’s deciginrjdate] May 2007. On [date]
June 2007, the Department received a letter franagplicant which was passed
to the Tribunal.

In his letter of [date] June 2007, the applicarrsiited points that supported his
request for refugee status in Australia. The appli stated the war that occurred
in July 2006 was really hard for him and for hisfly because of the dangerous
location of their house, which was at the heathefwall. He was lucky to be here
in Australia, but his thoughts were in Israel. Hpplicant submitted that there
was talk in the Israeli media that there would betler war very soon. He
submitted Israel had even bigger problems becdube dact that most of the
people in the government running the country werdeu investigation, including
the President and Prime Minister. Not long agodlveas a report of a council that
investigated who was to blame for the war in JW@& and this concluded that the
Prime Minister of Israel was guilty because ofdedl and corrupted leadership.
The applicant stated this may not be a good retsba a refugee, but when
people who are the head of the country failed etleas no-one else to trust to
protect the country from their enemies and there meafuture for the country.

The applicant suggested the situation in Israel waw that there were 10
bombings on average every single day in the ar&uefot in the centre of Israel.
He stated that the situation had been going oa fa@ry long time and the
government could not do anything to solve the poisl except to just bomb back.
The applicant stated on reflection he remembeishighad been the situation for
a long time and he could not see a change in tesfu He was ashamed in the
way that his country treated its “opposition” and dot agree with killing anyone.
He was lucky that he was not in Israel because ivas there the government
would make him fight in the army for something he ot believe in and did not
agree with, because all Israeli men had a dutgrteesin the Israeli army for a
month every year until the age of 45 and if thegisted they would be imprisoned.
The applicant could not understand how the deldgadefound that he had not
been persecuted because of his religion or rac| e problems in Israel were
because Israelis were Jewish and their Arab neigisbwere determined to
eliminate the very existence of the Israeli countBven when he wanted to travel
the world, he could not go to many places becatibess@ace and religion. There
were lots of examples of Israeli Jews being peteekin different places in the
world. His reluctance to return to Israel “it wadlee start only because of fear
now it's also because I'm ashamed in what's happgeaver there and | am



determent (sic) never to live in that place agaliis was the first mention by the
applicant of objection to military service.

22. The Tribunal at first instance also set out irdiggision the following summary of the
applicant’s evidence at the first tribunal hearing:

The applicant stated that he was born on [dateharid/ed in [Town B] except for
less than a year when he went to College, justrbdfe came to Australia. He
received 12 years education, in addition to theyma at College. He did not have
any particular qualifications. Before he came tsthalia he was studying. He
worked a few months before he came to Australia sigpervisor in a supermarket.
The applicant stated he departed Israel legalljdate] September 2005. He came
to Australia to travel and see the country. Thepse of his trip was to visit 6
months and travel around and then go back buts$tchgnged over in Israel and
here. The applicant stated his parents and 2 sistere all living in Israel. He was
in contact with his family regularly. His family weresiding in [Town B].

The applicant confirmed the purpose of his trip teasavel and have a holiday.
The Tribunal asked the applicant why he feared'nétg to Israel. He stated when
he arrived in Australia he travelled around and thetAustralian people. In Israel
people lived in a bubble. They were born to sufffethere was a bomb on a bus or
somebody killed nothing would happen. Life woulahtioue as normal because
this was the way people lived there. Here in Alisttae understood this was not
the way to live. He loved the importance of famiiyAustralia and the fact there
was no threat to life in this country. In contramstsrael, people did not know what
would happen the next day. There were soldierssandrity guards on the buses
and other places such as the shops, checking p&mpite this the people in
Israel were not in panic but were leading a nofifeal Everywhere in Israel there
were soldiers with guns. The applicant stated Hendt want to live this way. He
did not want to serve in the army for a month egadr. He felt ashamed by what
was happening in his country and against the Rail@stpeople. Most people were
innocent and wanted to live their lives but becanfdbe terror over there they
lived difficult lives as the Israeli army could shaff the electricity and other
amenities and control their lives. The applicaatesd it was now 2007 and Israel
was a modern place. Tel Aviv was comparable to bonélthough Arabs would
come and bomb themselves at nightclubs and otheeglresulting in a lot of
people being killed, people continued to lead ndrimgppy lives. When a person
was living there, in Israel, that sort of life wasual but over here it appeared
weird to live in those circumstances. The applictated life in Australia was
normal and the way it should be. It was the wawhated to live, without fear. He
wanted to bring up his kids in a good place. Inviae last year a bomb fell in front
of his sister’'s house and her 3 children now liv@anic whenever they hear a
siren letting people know something bad was hamgefiihe applicant stated there
was talk about another war or something serious $jtria as the Syrians wanted
Golan Heights. The applicant stated he wantetvéah Australia. He did not
want to go back to Israel Although he missed hisilig he did not miss his
country.

The applicant stated he completed military serfricer 1999 to 2002. The
Tribunal asked the applicant which part of thedrBefence Force he served in.
He stated he served in the North as a driver fdommander and described his
time in the service as fun. After a year of cargyangun he asked the Commander
to take it from him as he did not need it and iswaeless as he did not know how
to use it. The applicant stated he did not perfany further service after he
completed his military service in 2002. The Tribuasked the applicant if he had
been called up for reserve duty since he perfornedilitary service. He stated
he went to the far east at the time of the Al Agsa and after returning to Israel



he started College during which time he was calleck but he was not required to
serve because he was studying. He was still iracomtith his Commander at that
time and he fixed everything up for him. His Commi@nwas able to help him
because it was not long after he had completeddnisgce but if he went back now
there was no way he would be able to avoid serVibe.applicant confirmed since
he completed military service in 2002 he had omdgrbcalled up the once and had
never performed reservist duties. He would nevet.dbhe was in Israel and
called up to serve and he refused he would betad@sd put in jail. The Tribunal
asked the applicant, if he was called up to sdee30 days he technically was
required to do, what would be the reason for ndiopming this duty. The
applicant stated everything changed for him sirwRing to Australia. When he
was in Israel it was normal to serve in the army ght the Palestinians,
Lebanese and others but now that he had known borgetlse he now believed it
was wrong to go with a gun and kill others. ThebUirial asked the applicant why
he now believed it was wrong. The applicant stétecs complicated as the
Palestinians wanted Jerusalem, the Syrians want&th@Gleights and Hezbollah
from Lebanon were against Israel and this wouldchainge. Similarly, there was
no way Israel would give in to what the Arabs warde there was no chance of
peace in the future. The government of Israel i@unad guilty for what happened
during the war last year. Although a new governmresd due to be elected
nothing would be different as this situation hadsjgted for many years and it
would continue to be the same in the future ashaeiide would give up as they
believed their position to be the truth. The appiicstated in Israel a person did
not know what would happen in a day. When thereavlasmb in a place where he
knew people lived he would try to call to see #ytwere OK but there would be
no reception because everyone was trying to céithtbout about people they
know and he would experience feelings of loss witién the chance to speak to
the person. In the two years he had been in Aisstnal had not experienced these
feelings or any fear. He could disconnect himgelfrf what was happening in
Israel here in Australia and do something withlifies

The Tribunal asked the applicant about informatierhad provided the
Department about his parents moving from [TownTBle applicant stated during
the war, his parents, sister and her children stayth friends in Tel Aviv. They
stayed in Tel Aviv for more than a month, until thar was over, and then they
returned home to [Town B].

The Tribunal asked the applicant if he feared retg to Israel because of the 34
day war in July-August 2006, why did he wait uidbruary 2007 to apply for
protection. The applicant stated he could stayustralia until that time. Also it
was not easy or simple to ask for refugee statoause it was not something good
or complimentary. He therefore looked for the lggtons for him and took the
time he had available to think about what was tst thing to do.

The Tribunal explained to the applicant that asdlegate had detailed in their
decision and as the Tribunal had also describ#dteateginning of the hearing, in
order to be recognised as a refugee there haddaded chance he would face
persecution if he returned to Israel for one offthe reasons outlined earlier, that
was, race, religion, nationality, membership obaipular social group or political
opinion. The reasons he had claimed to fear reigria Israel was because of the
general conditions in the country as a result efttbstilities between Israel and its
neighbours. However these hostilities did not appeéall within the Convention
definition as the Convention did not encompass leefbgeing generalised
violence or internal turmoil. Similarly, his opptien to performing reservist duties
did not appear to fall within the Convention astiias a law which applied to all
Israelis and unless the law was applied discriromigtfor one of the five
Convention reasons, the definition of a refugee medsattracted. The applicant



stated he understood but it was complicated apabple in Israel were in danger
everyday. In Israel there was a chance of beidgdlby terrorists going to the
shops or on a bus.

The applicant stated when he received the decigiomthe delegate he was
ashamed because of the things that were detailbe idecision that Israelis had
done to the Palestinians. He did not want to g& badsrael because he did not
want to be part of a community against the Paliesté He did not want to go
back and live a weird life, in a bubble. He desdrtree opportunity to live a
normal life and look to the future, which he codlulin Australia.

23. At the second Tribunal hearing, the applicant ptedithe following additional claims
and evidence as summarised in the decision of tibeifal at second instance:

In the statutory declaration dated [date] June 2B8&pplicant states his personal
and working history as noted previously includihgtthe came to Australia in
September 2005 for reasons of tourisinwas very interested in Australia. | had
read a lot about the Australian lifestyle and amtjs were becoming increasingly
frightening and unpleasant in Israel | thought tiatstralia would be a good
place to travel td He states thatrfiany people are critical of the way Israel has
conducted itself politically particularly as regado Palestinians and also as
regards its close neighbours such as Leb&nkmmid 2006 the Israel-Lebanon
war broke out andl‘do disapprove of Israel’s conduct in relationtte war with
Lebanori He refers to terrorist attacks perpetrated agdsrael and that they are
partly attributable to Israel’s own policy decissofl am afraid of returning to
Israel. The situation in Israel is not at all sdife ordinary people. Terrorist
attacks and bombing happen every day. There ialgorespect of a significant
escalation of hostilities between Israel and itsselst neighbout's

The statutory declaration also states:

“l understand and have been told by the Departmedtthe Refugee Review
Tribunal that | cannot be a refugee just on theslthsit | am afraid of returning to
Israel. However, | want to make it very clear thigel unable to return to Israel
because if | return to Israel | will be requiredutadertake 30 days of national service
each year. | do not believe in violence and | dobatieve in the activities and
policies of the Israeli Government or the Israaiimd. | would feel unable to do
national service for the Israeli Army because ofpoliitical opinions. A failure to
undertake national service as required could predugenalty in the form of
imprisonment. [paragraph 17]

“In addition, | believe that | would suffer from peecution unless | am willing to fall
into line with the common views held by Israeli@abour neighbours including the
Palestinians and the Lebanese and about the néectitaly repress our neighbours
and the Palestinians. [paragraph 18].

“I would describe myself as a moderate but to miargelis my views would be a
betrayal of Israel | would be at risk of being &tef by extreme political groups or
killed. The Israeli government and agencies likefblice are not able to protect me.
[paragraph 19]

“In addition, | believe there would be a sociagsta attached to me having
unpopular, arguably unlsraeli political views. |t be repelled by society. When
applying for employment | may have to demonstrage t have completed my 30
days per year of national service. My politicalwsewould certainly be known to
others and would virtually preclude me from seogigmployment or advancement
in Israel.” [paragraph 20]

Hearing [date] June 2008

The applicant appeared before the present Tribamgdate] June 2008 to give
evidence and present arguments. He stated thad Imdrequire an interpreter.



At the hearing, the applicant corroborated his@easand travel details. He said
he had been employed in the army as a driver wéhdnk of Private. In the
normal course of events, after his initial threargeservice culminating in
November 2002, he would be expected to serve 3¢ garyyear as a reservist.
However, he confirmed that he had not served the ih any year from 2003 to
date, a total of 6 years. Asked what was the lzdgiss objection to military
service, the applicant said he diabt agree with it. It is wrong. | believe in peace
He said he changed his view while in Australia,guse whenyou are inside
Israel you are surrounded by opinion, but when gioutside you see things
properly’. He said he did not believe there would be peadsrael, “there is no
way | will go back”. He may be gaoled for refusitogserve in the army. He said
he thought he would be persecuted because of pssdjpn to military service
and therefore he had a political opinion. He s#igy” would think that he is
“weird” for holding this opinion. He would lose hisends, he would not be able
to get a job, there is a group of criminals who lddwarm him. He said that people
in Israel held the view thaeVery Arab/Palestinian must di€he applicant was
unable to identify the alleged ‘group of criminaés{cept to say that they are the
group who support the government and have the ptmao as they want. He was
unable to provide details on this group. He saievbald be a target from one side
because of his Jewishness and from the other becéinss opinion.

The agent noted that the statutory declarationddakate] May 2008 was
substantially the same as the statutory declardioed [date] June 2008 but was
incomplete and asked the Tribunal to disregarthe Tribunal agreed to disregard
the former and take into account the latter only.

The applicant’s agent requested an additional virrglhich to submit further
documents. By letter of [date] June 2008 the apptis agent provided the
following submission:

The applicant falls within the definition of refuggbecause of his political opinion.
The applicant was not interested in Israeli pditioitil after he had travelled. He
formed his views especially during the hostilitietween Israel and Lebanon in
2006 while he was in Australia His political opingare now in opposition to the
policies of the Israeli government and the Israetny and different from those held
by most Israeli citizens. He does not agree wighftiicible repression of Israel’s
neighbours and the Palestinians. The applicannslaéihat in Israel political
discussion is very much part of everyday life. ltbtes that his views would be seen
by many Israelis as a betrayal of Israel, he risitof being targeted by extreme
political groups who may kill him, and the Isragivernment and police cannot
protect him. His views would result in him beingeded so that it would be difficult
for him to find employment.

The representative quoted from an Amnesty Inteonatireport dated 2 September
1999 to the effect that “conscientious objectorsluding pacifists and those
opposed to implementing Israeli policies in the @xed Territories, who refuse to
perform military service are normally imprisoned feeeks and sometimes months
after receiving unfair trials by military officers”

The representative referred to a number of previkir$ cases where other Israelis
successfully claimed protection on the basis okcimmtious objection, but also
noted that these cases were not binding on theifaib

24. The judgment of the Federal Court, in quashingstmond Tribunal decision,
relevantly includes the following observations camfield J:

44. The Tribunal by its heading specifically identifidee need to decide whether the
applicant’s “conscientious objection” to performimgjitary service could be regarded as a
form of political opinion.



45, It recited the evidence which, in the passage gljdteliscussed. That evidence was largely
to the effect that the applicant feared the pesisociated with military service, as well as
those generally associated with living in Isragni its enemies. The only evidence it
noted (or “discussed”, to use its word) which milgate given rise to a claim to object to
military service on conscience grounds was thahehearing on [date] June 2008, the
applicant said he did not agree with military seeyiand that “... it's wrong. | believe in
peace.” That was the evidence the Tribunal regaadadanifesting no more than a “mere
intellectual persuasion”. In the concluding paritefreasons on the topic, the Tribunal
noted that the applicant when previously in Istes not objected to military service. It
does not follow that he would not do so upon hiarreto Israel, but the Tribunal's
conclusion that it was not satisfied that the aggit would make known his views about
objection to military service is not necessarilyan sequitur. It is an assessment of the
strength of the applicant’s views, as it identiftedm based on the evidence it discussed.

46. The Tribunal as initially constituted had accepteat the applicant’s attitude to further
military service may have changed since he had ¢omeistralia, as he had learned more
about the actions of the Israeli government as agethose of its enemies, and that there is
a real chance he may refuse to serve because gppisition to fighting and as such he
may be liable to punishment.

47. 1t is not necessary to go back to the evidence wgwoh those findings were made, or to
determine if the same material was before the Tidbas reconstituted. The Tribunal as
reconstituted was not obliged to reach the samelgsions. It had to reach its own views.
It identified that it had to address the issue, id@tl so in the passages referred to.

48. However, in my judgment, the Tribunal as reconstdihas failed to appreciate the detail
of the evidence of the applicant about his objectioundertake military service. The
relevant terms of his statutory declaration of ¢fldune 2008 are set out in [9] above. That
is not referred to by the Tribunal.

49. Moreover, in what was a relatively short hearin@4fminutes on [date] June 2008, the
Tribunal asked the applicant when he decided heawaenscientious objector”. He did
not appear to understand the question. He wasatsiead whether he had objections to
military service; he said he had. He said it was:

Because look what happen, like all the years. Marilgiren, many innocent people dying
from the Israeli army ..

| don't agree with [military service] ... it's wrgn- everything there. No way that | cooperate
with something like this. | don't believe it. | Ve in peace and not wait for war every day,
every place, to kill every person that you recogiilse Arabic, Palestinian or Lebanon — never
mind. No way. It's not my way. It's not the way tHesee my life.

The Tribunal then remarked that everybody beliegwgmeace, so it asked for more detail.
The answer was:

Yes, but not — but in Israel it's different. Inadsd it's different because all your life surrounded
by this war, this — is Jewish again, Arabic, andrgthing surrounded by this. | don't believe

it. I don’t have any problem with Palestinian arebknon. | don’t have any problem with this.
| like them.

Here, for example, in Australia | have many frieffrdsn there, and | live with them in peace
and happiness, and that’s it. And back there -edfgle hear me think like this way, okay, so
they think that | am — “What is this? Who are yd@u're not belong to us.” I'm then against
them, because in Israel everyone — they — if yau lrethe news about 100 Palestinians that
died because they were — | don’t know what — timeyarvas killing them — so everyone happy,
you know, “(indistinct) beautiful — another 100 gghWhat do you want me to say? Yes? No.
Straightaway, | said, “Well, what are you talkingpat?” This is not the way...

| don't believe in this peace. | don't believe thiay want to do peace, not on this side. And |
don’t want to be — to keep saying, “It's going @ dl right, it's going to be all right.” | want
to be —to do right. | want to be in a place tltatright (indistinct) right.



50.

51.

52.

53.

54.

55.

No way that I'd go back to this country, no ways & weird place. For me it's a weird place
right now. And, okay — for example, if I'm going be there — they think that | am here. That's
the main problem. They think that | am betrayedeyithink that I'm one of them.

The “one of them”, he told the Tribunal, was onehaf Arabic people, and he expressed
understanding for the Palestinians and said hegtitdhat what Israel was doing to the
Palestinians was like what the Germans had dotteetdews previously: they control their
lives, and “that’s disgusting” The expression &f Yiews would, the applicant said, mean
he would be regarded as a betrayer. He said tedsthelis are loyal to their country, but
they “live in a bubble — that everything is rigimda as long as it's against Arabic, it’s fine,
it's okay, it's legal”.

The Tribunal then asked the applicant what he weufter from his unorthodox views. He
said, firstly, that if he refused his compulsonyitary service he would be gaoled. And he
said he was not going to do further military seevigle again said also that, if he openly
expressed his views, he would be regarded astarteaid would not be able to get work.

The Tribunal did not indicate that it did not acce applicant’s evidence. There is no
comment at all in its reasons regarding his crétlibindeed, later in its reasons, the
Tribunal appears to have accepted that his pdlitieavs, in some important respects, may
be in opposition to those of the Israeli governmérdid so when considering whether his
political views might expose him to forms of penseey conduct (other than the
conseguences of refusing to undertake militaryise\as a member of a particular social
group, either from the Israeli authorities or frgengeful groups in Israel from whom the
authorities had no system to protect him. Therigssue on this application about that
part of the Tribunal’s decision.

In my view, the Tribunal's approach reveals thatiit not apprehend the true nature of the
applicant’s objection to undertaking further miiitaservice if he were to return to Israel.

To categorise it simply as a generalised beligfgace was wrong. It was clearly more than
that. The Tribunal, for some reason, has apparsittiply overlooked the evidence to
which reference has been made. Hence, it has netd®yed whether to accept or reject
that evidence, and so not considered that claitheofpplicant.

The Tribunal was obliged to consider any claim miagi¢he applicant which could, if the
asserted facts were established to the satisfagtithre Tribunal, resolve the application for
a protection visa in his favouRranichnikov v Minister for Immigration and Multittural
Affairs [2003] HCA 26; (2003) 77 ALJR 1088 at [23] and [3#&r Gummow and Callinan
JJ, Hayne J agreeing, and at [65] and [74] penkKitblhat case involved a failure to
respond to a substantial, clearly articulated aenutmelying upon established facts, and so
a failure to exercise its jurisdiction in relatitmthat claim. IlNABE v Minister for
Immigration and Multicultural and Indigenous AffaifNo 2)[2004] FCAFC 263; (2004)
144 FCR 1 at [63], the Court (Black CJ, French &etivay JJ) said:

It follows that if the Tribunal makes an error atf in misunderstanding or misconstruing a
claim advanced by the applicant and bases its asioei in whole or in part upon the claim so
misunderstood or misconstrued its error is tantarhtiua failure to consider the claim and on
that basis can constitute jurisdictional error.

See als&hen v Minister for Immigration and Multiculturalffairs [2000] FCA 1901,
(2000) 106 FCR 157 at [114].

The applicant raised the claim that he had a veeihtied fear of persecution by reason of
his political beliefs, namely that he would decltodurther undertake compulsory military
service and be penalised for doing so, for the €ntion reason of his political beliefs. It
was, in my view, not understood and so not adddelsgehe Tribunal. For the reasons
given, | consider that amounts to jurisdictionabeon its part.

Although the jurisdictional error | have found igeessed a little differently from the
contention of the applicant, in essence | havepedehe applicant’s contention. For
reasons which are not apparent, the Tribunal hastdd itself from considering whether
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the evidence of the applicant should be acceptdatairaspect of his claim and then from
considering whether on that evidence, it is s&tistf that aspect of his claim. That is
despite the heading to that section of its readom&s not inappropriate to start with the
guestion of whether the applicant is a consciestimhjector, if that was taken to mean
whether he would (or there was a real chance)thatould refuse to undertake further
compulsory military service. What appears to has@ioed, however, is that the Tribunal
has not recognised that there was an apparentgntbogdy of evidence on that issue and
so it has not addressed that issue.

I note that the Tribunal, in addition, said thay aefusal to undertake military service
would be assessed by the Israeli authorities ipe@<f its genuineness, and that their
assessment would involve the application of a risortininatory law of general
application. That alternative step in its reasamesstpersuade me that its jurisdictional error
is not an operative one. If the Tribunal were t@applying a “what if | am wrong” test, the
independent information on the topic which it rediincludes that: no provision is made
for alternatives to military service for conscients objectors; conscientious objectors are
sentenced on one of a number of charges for ugdgéars’ imprisonment but generally
not more than one year’s imprisonment; there arprawgisions such as alternate forms of
service for conscientious objectors under Israsli land [inconsistent with other
information] genuine conscientious objectors magkempted from service if they are an
“absolute pacifist” rather than an objector on fpchl grounds”; and that [again] there are
no legal provisions for conscientious objectorsefBhis no discussion of those various
pieces of information. The concluding paragrapthefTribunal’s reasons set out at [15]
above therefore appears to be more an aside thanseonsideration of the issue, for
otherwise it could not have failed to discuss tmtflicting information.

[In] July 2009 the Tribunal invited the applicaatdttend a further hearing scheduled
[in] August 2009 to give evidence and present argnisn Acceptance of the invitation

was communicated to the Tribunal [in] July 2009.

[In] August 2009 the Tribunal received a submissioaupport of the review
application incorporating the following:

We are instructed to provide a further statutorgi@ation in relation to [the applicant’s]
claims We would ask the Refugee Review Tribunatatoe into account all of the
information previously submitted including the apption for a Protection visa
submitted by [the applicant] on [date] February 20ie materials before the first
Refugee Review Tribunal (RRT1), the materials letbe second Refugee Review Tribunal
(RRT2), and the decisions of the Federal Magisir@teurt.

For the convenience of the third Refugee Reviewdmal (RRT3), we arattaching
a copy of our submission to the RRT2 dated [in]eJRA08 together with a copy of [the
applicant’s] signed statutory declaration which vi@svarded to the RRT2.

[The applicant] has now provided an updated stagudeclaration. A copy of the signed
statutory declaration will be forwarded to the Tnlal prior to the hearing.

[The applicant] will suffer persecution in Israeddause of his political opinion
(conscientious objection). It is a requirementsiraél that all men and women undertake
compulsory military service of 30 days per yeahdfwere returned to Israel he would
refuse to undertake this reservist duty becaud@tonscientious objection and as
a result would suffer persecution in the form opitaonment.

Israel requires all Israeli citizens and permamesitdents to perform regular and then
reservist military service. Men are required tosedhree years and women two years of
"regular service" and thereafter both men and woarerrequired to do a period of
reservist service each year. There is no provigidaraeli law to excuse citizens or
permanent residents from service on the basisaif tonscientious objection. [The



applicant] has completed his regular military seevbut would be required to undertake
reservist duty each year.

Section 46 of the Defence Service Law states tfaitume to fulfil military service duty is
punishable by up to two years imprisonment, attérgpb evade military service is
punishable by up to five years imprisonment. Rdftsaerform reserve duties is
punishable by up to 56 days imprisonment, the seetbeing renewable if the objector
refuses repeatedly. Israeli law does not providafoalternative form of civil service.
Nor does the country have an independent decisaiing body to hear and determine
requests for exemption from military service on biasis of conscientious objection.

Article 18 of the ICCPR provides that every perbas a right to freedom of thought,
conscience and religion. The United Nations Comaeitbn Human Rights has
reiterated an individual's right to refuse to perfamilitary service in several resolutions.
In 1998 the Committee adopted Resolution 1998 h&7 dtresses a state should not
imprison conscientious objectors and recommenda@stform a foundation for a form
of alternative service and an independent decisiaking body to determine
whether a person has a genuine conscientious abject

In Israel, conscientious objectors are seen astsaand political dissidents. A 2002
article by Dani Ben Simhon reported that militamglipe arrested and detained a high
school student who expressed his objection toanyliservice in a letter to the Prime
Minister. New Profile is an organisation in Isré&ht places and supports citizens who do
not wish to do military service. In April 2009 simembers of this organisation were
detained and interrogated by Israeli police. Hgjgomeone to avoid military service is
punishable by fine or up to two years imprisonmé&hts suggests that while compulsory
military service requirements are of general apfitio, the law is not applied
indiscriminately. W e submit that the law is infased to discriminate against those
citizens of Israel who have an alternative politagginion to that of the Israeli government
and those citizens who have a genuine conscienabjection to military service.
Citizens who object to military service on religgogrounds are exempt from service,
while citizens who object to military service onifical or moral grounds are imprisorfed

We submit that if the applicant returns to Israed aefuses to perform military service,
he will be liable to punishment without being affed the right to a fair trial. Should the
applicant be imprisoned, we submit there is achahce that he will be treated more
harshly in detention due to his political opiniamdahe fact that he will be seen as an
opponent to Israeli policy in the Occupied Teriigsr

Documents
In support of this submission vemclosethe following documents:

1. Dani Ben Simhon article - Conscientious Refus&iose who say "No!", January -

February 2002

2. War Resister's International - Israel: WRI A#fte New Profile raided by police, 4
May 2009

3. Erduran v Minister for Immigration & Multicultat Affairs [2002] FCA 814 (27 June
2002)

4. N03147474 [2004] RRTA 292 (14 April 2004)

We ask the Tribunal to note that in a case whiglrisally identical on the facts, the
Refugee Review Tribunal (Dominic Lennon) recentiyrid that the applicant was a refugee.
We areattaching a copy of the Refugee Review Tribunal decision RiTRease

number 0903074.

We also refer the Tribunal to the decision of tlefugee Review Tribunal in NO3 147474

! Amnesty International Report 2008 - Israel andibeupied Tertitories



[2004] RRTA 292.

27. [In] August 2009 the Tribunal received a furthetdein support of the review
application referring to an article entitletbzbollah stockpiles 40,000 rockets near
Israel border available at
http://www.timesonline.co.uk/tol/news/world/middkast/article6739175.ecd he
article, also dated 5 August 2009, includes thiewahg:

Three years after Israel fought a bloody war indrein against Hezbollah, there
are fears that hostilities could erupt again — tinie with the militant group
better armed than ever.

According to Israeli, United Nations and Hezboltdficials, the Shia Muslim
militia is stronger than it was in 2006 when itkam the Israeli army in a war that
killed 1,191 Lebanese and 43 Israeli civilians.

Hezbollah has up to 40,000 rockets and is traiitgfprces to use ground-to-
ground missiles capable of hitting Tel Aviv, andigircraft missiles that could
challenge Israel's dominance of the skies over heha

Brigadier-General Alon Friedman, the deputy heathefisraeli Northern
Command, told The Times from his headquarters owkihg the Israeli-Lebanese
border that the peace of the past three years ¢exjdode at any minute”...

His concerns were due partly to threats from Hdahtd leadership. Last month
Sheikh Hassan Nasrallah, the leader of Hezbollaimed that if the southern
suburbs of Beirut were bombed as they were ingkewar, he would strike back
against Tel Aviv, the largest Israeli city.

“We have changed the equation that had existedqugly,” he said. “Now the
southern suburbs versus Tel Aviv, and not Beiruswe Tel Aviv.”

Hezbollah’s rearming is in the name of resistargagrest Israel. The real reason,
however, probably has more to do with its ally Irdirisrael carries out its threat to
attack Iran’s nuclear facilities, the main retadiatis likely to come from
Hezbollah in Lebanon.

All sides agreed that the threat was not a bludktlmonth the scale of the
Hezbollah build-up was revealed after an explosioan ammunition bunker in the
village of Khirbet Slim, 12 miles from the Israblbrder.

Surveillance footage obtained e Timeshowed Hezbollah fighters trying to
salvage rockets and munitions from the site. Obstms were placed in the way
of Unifil peacekeepers going to investigate.

Alain Le Roy, the head of UN peacekeeping operatitwid the Security Council
last month that the explosion amounted to a senmlation of UN Resolution
1701, which imposed a ceasefire and arms banta&ewrar.

“A number of indications suggest that the depobbgéd to Hezbollah and, in
contrast to previous discoveries by Unifil and tledanese Armed Forces of
weapons and ammunition, that it was not abandoogddther, actively
maintained,” he said.

Unifil's mandate is due to be renewed by the Ség@ouncil this month and
Israel is pressing for the peacekeepers to be rmbrest in stopping Hezbollah and
other armed groups from infiltrating the UN-pateallregion south of the Litani
river. Hezbollah, which is armed, trained and ficeohby Iran, has been engaged
in a recruitment, training and rearmament drivesithe end of the 2006 war.
Although basic training on firing weapons is taughtamps in the mountains
flanking the Bekaa Valley, specialised coursescarded out in Iran. Hundreds of



fighters have travelled to Iran since 2006 to lessaut bomb-making, anti-tank
missiles, sniping and firing rockets.

“War will definitely come,” said Hussam, a 33-yedd-fighter who joined
Hezbollah in 1987 as a scout. “Israel will nevenvie us alone.”

Military sources close to Hezbollah said that theug wanted to increase the
number and effectiveness of its air defence systelmzbollah is believed to have
acquired large numbers of SA18 shoulder-fired dgisghat could mount a
challenge to Israeli helicopters and low-flyingsjeiVestern intelligence sources
told The Times that Hezbollah fighters were receuviraining in Syria on the SA8
system. The radar-guided SA8 missiles are launfrbedtracked vehicles and
have a maximum altitude of 36,000ft (11,000m), whimuld pose a serious
threat. Israeli jets and drones use Lebanese agspimost daily. Israel said that
the flights were necessary for reconnaissance pag)@lthough the UN
considered them violations of Resolution 1701.

Israel said that Hezbollah's acquisition of advahasti-aircraft missiles could
prompt a military response to destroy the systésnaeli warnings relayed to Syria
appear to have forestalled the entry of the SA&sysnto Lebanon, the sources
said.

Israel claims that Hezbollah has tripled the nundfesurface-to-surface rockets
since 2006, to about 40,000.

“Hezbollah has not only replaced the munitionsupgraded their missiles,”
Danny Ayalon, the Deputy Israeli Foreign Ministeajd. “They are bragging now
that they can hit Tel Aviv.”

According to Western intelligence sources, Hezlhoflapes to receive an
improved version of the Iranian-manufactured Fdté@-rocket, which can carry a
1,100Ib (500kg) warhead more than 125 miles (200km)

Hezbollah officials refused to provide details tsmilitary build-up but they did
not deny that they were prepared for another war.

“Hezbollah today is in a better condition than &@sain July 2006,” said Sheikh
Naim Qassem, Hezbollah’s deputy leader, in anvger with The Times“And if
the Israelis think they will cause more damagerajais, they know that we also
can inflict more damage on them.”

28. The letter also encloses a draft statutory deatarddty the applicant incorporating the
following:

3. | applied to the Department of Immigration &itizenship for a Protection visa, | prepared
that application myself. The application was reflaad | appealed to the Refuges Review
Tribunal (RRT1). The RRT1 affirmed the decisiomafuse my visa. | appealed to the Federal
Magistrate's Court and on [date] September 2007F&deral Magistrate's Court made a
decision in my favour.

4. My case was sent back to the Refugee Revidwiial (RRT2). | had a further hearing in the
RRT2 and in 2008 the Tribunal Member again fourad kivas not a refugee. | again appealed
to Federal Magistrate's Court and now it is my us@ading that the case has been sent back
to the Refugee Review Tribunal for further hearing.

5. | previously provided the immigration Departrhand the RRT1 and RRT2 with information
about my claims and my fear that | will be perseduf | return to Israel. | would ask the
current Tribunal (Refugee Review Tribunal 3) toeakto account all of the information |
have provided before.

6. | am preparing this statutory declaration tovde more detail about my claims and also to
provide Refugee Review Tribunal 3 with updated infation about my claims.
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| was born in [Town A] in Israel on [date]. [Wa A] is a small town in the north of Israel.
When | was approximately three years of age mylfamémbers moved to [Town B] which
is an the coast, near the border between Isradlelpanon.

| was raised by both parents and | have twangjb) a sister, [name], and a brother, [name].
| completed my secondary schooling in Isradluly 1999.
While | was at school | had a number of difféneart time jobs.

At schoal, all Israeli children are taught atttve wars that the Israeli's have been though, and
about the holocaust during the second world war. Wéee taught about how our Arab
neighbours were our enemies and that Israel wageny vulnerable position. We were taught
that Israel had to he strong and to fight for @spexistence, and that that included treating the
Arab population and all of our neighbours includirgpanon and Syria and all Palestinians as
our enemies. We were always taught never to treeh#\ As a child and a young man | just
accepted the training and teaching | receivedtaiac

Between November 1999 and November 2002 | cetexgbla three year period of compulsory
military service in Israel.

Every boy and girl aged 18 years of age reseavetter from the military requiring them to
report at a particular place and time to undertaligary service obligations.

The law of Israel requires that even afteriratividual has completed their compulsory
military service, both men and women are requioathdertake an additional 30 days per year
military service.

The obligation to perform military servicesisforced by the authorities. It for example | had
refused to undertake my military service when | waked up in November 1999 | would
have been taken to gaol by the military policewandld have remained in gaol for a period of
time.

Before | completed my college qualificatidraivelled through Asia. | went to Thailand, Laos,
Nepal and India | enjoyed my travels in 2003 an@42énd returned to Israel to complete my
college education. After completing my educatiovorked for a couple of months and then
decided that | would like to continue travelling.

When | first arrived in Australia my intentievas to be a tourist. | wanted to enjoy a lot of
experiences in Australia.

| first arrived in September 2005.

Since | arrived in Australia | have not hadmission to work. | had some saving previous
work and my parents have also sent me money.

| applied for my Protection visa initially otidte] February 2007, over one year after | arrived
in Australia. During the period of time in Austill loved living in a peaceful and safe
country. The comparison between the constant felsrael was very striking to me. At the
time of my application for a protection visa | didve a very strong fear of returning to Israel |
was afraid of living in Israel because it is a gitl place and because terrorists attacks can
happen at any time. However, there was more tdamyc¢han that. | may not have expressed
it very well in my initial application but after@ving in Australia | had had the opportunity to
see how other people thought and to see Israeitabeéhaviour internationally from other
points of view. Of course | was already aware thaterrorist attacks that take place in Israel
are often conducted by Arab and Palestinian gradDpse | was in Australia | came to realise
that Israel had contributed to the danger in witiéhund itself because it had taken such an
inflexible and harsh position in relation to thdd3éinians and other Arab neighbours such as
the Lebanese. | came to feel that these peoplequaedesperate as a result of Israeli policy
and that our own government had contributed ta#mger ordinary Israelis like myself faced
in our own country.

In Israel | did not question anything. | waaibwashed like everybody else in Israel because



of the teachings and because of our constant espdeuanti-Arab and anti-Palestinian
thoughts. | had never met anyone in Israel thathade an effort to consider the perspective
of or neighbours of Israel like the Palestinians.

22. Having lived in Australia and having grown upl@ahought about these issues deeply, | am
now opposed to the political position of Israel &ds its neighbours and in particular towards
the Lebanese and the Palestinians. | think thael'srconduct in the war against Lebanon in
June 2006 was inexcusable. | feel that Israel sh@dognise the rights of the Palestinians to
the land occupied by the Israelis and should gdbtcontrol the Palestinians by withdrawing
essential services like electricity and water wtdaok under the control of the Israelis. | think
that Israel is guiltyf cruel and inhumane conduct, and conduct that snpiadly dangerous
for Israel in that will breed a whole new grouppefople that hate Israel.

23. I am opposed to all forms of violence and hdbbelieve in a violent solution to the problems
in Israel and the Middle Fast.

24. If Ireturnto Israel | will be required to uertlake 30 days national service each year would not
undertake this national service. | would not uraldextthis national service because of my
political opinion, namely my objectioto doing military servicewith the Israeli military
because of the anti-Arab and anti-Palestinian jposdf the Israeli government.

25. If | object to undertaking military servicelgrael | will face charges and imprisonment as it i
a criminal offence not to undertake military seevic Israel A decision to refuse to do military
service would also shut me out of lots of differgyges of work and | would also become
socially isolated for holding unpopular opinions.

Third Tribunal Hearing

29.

30.

31.

32.

Theapplicant appeared before the Tribunal in persorjugust 2009 to give evidence
and present arguments. The Tribunal hearing wadumbed with the assistance of an
interpreter in the Hebrew and English languages. applicant was represented in
relation to the review by his registered migrat@ent. The representative attended the
Tribunal hearing via video-link.

The Tribunal explained its role and the Conventefinition of a refugee to the
applicant, and indicated that the matters in isgee:

whether, as a conscientious objector, he coulilahe obligation to perform
reserve military duty in Israel, either fully or jpart, including by performing a
non-military role;

if not, whether the consequences would amounétsgeution or merely
prosecution in the sense of being the implementaifa law of general
application; and

if so, whether he would be treated differentiatlyanyone else who refuses to serve
for a Convention reason, for example by being iregwtith a political opinion.

The applicant confirmed his identity and explailéicurrent living arrangements,
namely that he resides with his de facto partnestteer Israeli conscientious objector
who was recently found to be a refugee by the tabudifferently constituted, in
decision 0903074 (26 June 2009, per Dominic Lennda)met her here in Australia
approximately two years ago. She is aware of lsignd, that he is a conscientious
objector; indeed, that is one of the importantdkithey have in common.

The applicant was asked whether, after performiagnitial military service, he had
actually performed any reserve duty. He explaited he was either travelling abroad
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or studying at university where he was exemptcaigh if war had broken out at that
time it would have been different.

The applicant was asked whether he opposes athryilservice. He said he does, but it
wasn’t always the case. Over in Israel when heywasger it seemed all right, and he
had never been exposed to different viewpoints fatisly and friends all felt the

same. The Tribunal observed that there are disgglgraeli voices who favour a more
conciliatory attitude to Palestine. The applicangerved that it hadn’t seemed like that
to him at the time.

Now, however, he doesn’t believe in what is happginere, and won’t serve in the

Israeli army again. People he knows well are awéhes opinion. He is now against
all war, but particularly the current conflict withe Palestinians, as he has seen the
situation up close.

The Tribunal noted that there does exist a promigiahe laws of Israel for exemption
from military service, albeit in limited form. Tragplicant replied that if people knew
what his views were in Israel he would have prolsleris family and friends wouldn’t
like it if they knew his position; they were hapalyout the recent Israeli invasion of
Gaza.

The Tribunal observed that the laws of Israel matideast some provision for
exemption from military service on the grounds efigcientious objection. The
applicant agreed that he is not the first persoa ddesn’t wish to perform military
service, but expressed the view that most of theogaol, and that there is only a
small chance that the authorities will think thatesison’s opposition to military service
is genuine, and that only a tiny percentage shiareiéws. Most go to gaol, and if they
don’t they are ostracised by the community, andtcgat a job.

The applicant was asked whether he would be opposexdlitary service if the war
was clearly a just one. He acknowledged that ttzet avdifficult question, but insisted
that at present it has no application in Isradhelthad returned there during the recent
war he thinks he would have been called up anctbto serve.

The applicant’s representative then acknowledgatittie applicant may not be a
complete pacifist, but that this is not necessanhfs case to be made out. He has a
moral objection to performing military service imetisraeli context, but wouldn’t be
able to argue against having to perform reservg, thatving already performed his
initial service, and would be unlikely to get a wei in the future, even if some others
manage to.

Country Information

39.

A considerable amount of relevant country inforrmathas been set out in the primary
decision and the first and second decisions oTtitmunal, and referred in submissions
made on behalf of the applicant. In particular, Tnkunal notes the following
summary from the second Tribunal decision:

In a 2003 a paper by Andreas SpeckW@r Resistors Internationdhe following
observations of the system in general was made:

Conscription exists since the establishment ofStage of Israel in 1948. The present legal basis of
conscription is the 1986 National Defence Serviaa/LAll Israeli citizens and permanent
residents are liable to military service. Howevbe Ministry of Defence has used its discretion



under Art 36 of this law to automatically exemgtradn-Jewish women and all Palestinian men
except for the Druze from military service evercginsrael was established. Palestinian Israelis
may still volunteer to perform military service,thuery few (especially among the Bedouin
population of Israel) do so. Military service lafts three years in the case of men, and for 20-21
months in the case of women. It lasts longer féicefs and certain specialists, such as doctors and
nurses. New immigrants are given a two-year ‘alismmperiod’, but can be called up for military
service during this period. They are conscriptedsimilar or shorter periods, according to their
age, gender, and status as ‘potential immigramt$ihronigrants’. Reserve service is required up

till the age of 51 in the case of men (54 for d@dfig) and up till 24 in the case of women. Reservist
duty involves one month training annually. Traditdly the reserve service has been considered a
very important aspect of Israel’s defence polioglded an important aspect of building a national
identity. Since the 1980s attitudes seem to hase@hd somewhat. Men of over 35 are often not
called up for reserve training, as they are comsilenedically unfit. Usually men are finally
discharged at the age of 41 or 45. Women are ale aot called up for reserve training at all.
(Speck, Andreas 2003, ‘Conscientious objection ildary service in Israel: an unrecognised
human right’, War Resisters’ International websdsebruary, p.3 http://wri-irg.org/pdf/co-isr-
03.pdf).

The 2003 paper by Andreas Speck\War Resistors Internationatates of the penalties for
avoiding military service:

According to the National Defence Service Law,3rt(a) (2), failure to fulfil a duty imposed by
the National Defence Service Law is punishable foyoutwo years’ imprisonment.

Attempting to evade military service is punishalmeup to five years’ imprisonment.

Refusal to perform reserve duties is punishablagbto 56 days’ imprisonment, the sentence being
renewable if the objector refuses repeatedly.

Helping someone to avoid military service is pualde by a fine or up to two years’
imprisonment.

Those who disobey call-up orders are regardedfasing to perform military service and can thus
be sentenced to up to five years’ imprisonmenpractice sentences do not exceed more than a
year’s imprisonment. In practice, conscientiousofnrs are sentenced on one of the following
charges: refusing to obey an order, absence witkaug, desertion, or refusal to be mobilised.

If an application for exemption from military seceiis rejected, the individual is ordered to
perform military or reserve service. Continued safumay lead to being disciplined or court-
martialled. As stated above, there is no cleadgetinible pattern to decision making in cases of
people refusing to serve. Military courts have eaoéd objectors to up to one-and-a-half years’
imprisonment. Sentences are frequently much shdrtgmay be imposed repeatedly. They may
be from seven to 35 days’ imprisonment, and they bgarenewed as much as five times. After
they leave prison people may either be ‘forgottamexempted. Usually COs get exempted after
serving a total of more than 90 days in prison. Ewev, this practice is changing, and recently
conscientious objectors were sentenced again aaid afier having spent more than 150 days in
prison.

It has been reported in the past that Druze ohjgeti® apt to receive exceptionally severe
sentences for draft evasion and desertion.

Since October 2000, more than 181 conscientiousctdnjs spent time in prison — the majority
(151) refusing reserve duty in the Occupied Terg(selective conscientious objection).

While the sentences for refusing to perform reseuitg in the Occupied Territories mainly
remained constant — normally 28 days, with somesxa$14 or 21 days, and some cases of 35
days — the sentences for draft evasion increasednlbe seen that the average was below 90 days
for draft resisters who were called up in 2001sthavho were called up in 2002 received
sentences of more than 100 days on average, wattag® sentences climbing to more than 140
days for those called up from August 2002 onwattas figures for December 2002 and January
2003 are misleading, as these draft resisters Maeeeived their last prison sentence yet).

The increase of sentences is the result of repéa@isonment. Before 2002, draft resisters were
usually sentenced 4 or at maximum 5 times, urgy thad spent at least 90 days in prison.
Eventually they are sent to the “Unsuitability Coitieg” that usually exempts them on grounds of



‘unsuitability for military service’. The decisidn refer a draft resister to this committee is with
the ‘Classification Officer’.

In some cases a classification officer referredadt desister to the Unsuitability Committee even
before 90 days in prison were reached. For thos# isisters who were called up in 2002 the
situation changed. Victor Sabranski, who was caligéh May 2002, spent 126 days in prison.
Those who were called up from August 2002 on speah more days in prison, being sentenced
five, six, seven, or even more times, with no endight. In the case of Jonathan Ben-Artzi, who is
presently serving a seventh prison term, the datisias transferred to the Head of the Manpower
Department of the IDF, an indication that the ias@in sentencing is a change of policy.

(Speck, Andreas 2003, ‘Conscientious objection ildary service in Israel: an unrecognised
human right’, War Resisters’ International websdsebruary, p.8 http://wri-irg.org/pdf/co-isr-
03.pdf).

Provisions made for pacifists

The sources consulted indicate that there are aagions such as alternate forms of service
for conscientious objectors under Israeli law. Hogrepersons who are deemed to be
genuine conscientious objectors may be granted jgti@mfrom service: one issue involved
here is whether the person is an “absolute” padfisvhether they object to performing
military service on “political” grounds, such astive Occupied Territories There is also some
evidence that the large number of draftees whgameted medical exemptions may include
people who are simply unwilling to serve.

A 2005 document entitledC'onscientious Objectioritom the website of the Israel Ministry
of Foreign Affairs provides the government'’s legasition:

3. The IDF will respect the views of a conscienbgeotor, provided that it is satisfied that these
views are genuine. To this end, a special milimmmittee, headed by the IDF’'s Chief
Recruitment Officer, or his deputy, hears the agion of those who wish to be exempted from
the army on the basis of conscience objection. Agrtbe members of this committee are an
officer with psychological training, a member oétlDF attorney’s office and a civilian expert on
conscience objection.

4. The willingness to grant an exemption from th@yadue to conscience objection stems from
the fact that the State sees the freedom of camseias a fundamental human right and this
attitude is integral to a tolerant society, regagdbbjection as a human phenomenon.

5. The High Court of Justice has addressed the isbaonscience objection in H.C.J. 7622/02,
David Zonsien v. Judge-Advocate General. The Cloere held that the difficulty lies in balancing
between conflicting considerations: the duty to ppgropriate respect to the individual
conscience of the objector, stemming from the rafhihdividual dignity, and the consideration
that it is neither proper nor just to exempt indivéls from a general duty imposed on all other
members of society.

6. A very fine line divides between the two maindamental values of society: the freedom and
protection of the individual and the value of edfyadnd order in society. The duty of army

service is a civil duty of every citizen that igpdigitly stated in the Law. It is extremely diffittuto
decipher where an objection is a conscience objectind therefore acceptable, and when to deny
the exemption.

7. In a recent decision of the High Court of Justi¢d.C.J. 2383/04 Liora Milo v. Minister of
Defence et al.) the Court emphasized that oneecieiar that the objection stems from genuine
motives, there is a need to distinguish whethec#se is a conscience objection case or non-
fulfilment of a civil duty. The latter has a “pratenature” to it and is perpetuated by ideological
and political opinions with the intention of inflaeing change in State policy, usually performed
in public by numerous people trying to get a messagoss to the authorities. The individual's
needs and consciousness are not the reasons gtémdiimd this phenomenon.

8. The Court here affirmed that exemption from agesvice, in the case where conscience
objection is proven, is granted to men and womike ah the context of the abovementioned
Section 36, according to the balances set in HD@wd Zonsien, mentioned above.



9. The conscience objection is compelled by pelsama specific motives. The purpose behind
the objection is not to change state policy, ihdton its own as a completely individual decision
with personal reasons. The individual has no istareinfluencing others to join him.

10. Furthermore, the Court here distinguishes batvegegeneral objection and a selective
objection. The general objection that is accepthbkeno relation to the circumstances of time and
place or to the army’s policy, but rather stemsrfthe lack of correlation between the individual
and the nature of the army service. The selectijeation is the result of ideological and political
beliefs and is directly linked to the time and glachere duties need to be performed by the army
(objection to fulfil duties at a specific placang or manner). Inherent in the army system is the
fact that individuals do not choose what commandsilfil or not. The selective objection alerts
discrimination and dismantles the unity existentie defence forces inherent in its nature.

11. The IDF is non-political. Soldiers are not pitead to engage in partisan politics while in
uniform. Nevertheless, as citizens of a democraglgiers are permitted to be members of
political parties and to advocate change in govemtrpolicies. IDF Soldiers, just as all Israeli
citizens, are encouraged to vote in national eestiBy voting and exercising their individual
right to party membership, soldiers are able tdigpate in the democratic process with the
intention of achieving change.

12. Nevertheless, it is absolutely imperative ffedéntiate between the duty of fulfilling a
command and political debate. Incorporating pditicalues and opinions in the IDF drafting
policy, will damage the basic values of the segwgérvice. Acceptance of selective objections will
discriminate between individuals and in effect halnedemocratic system based on equality.

13. Note that the disciplinary measures that Isi@ads against objectors who are illegally refusing
to fulfil their duties are lenient in nature. Thigspite the imminent security threat, which plees
higher value on the preparedness of each indivisidier in its comparatively small army
(‘Conscience Objection’ 2005, Israel Ministry ofrEmn Affairs website, 13 July
http://www.mfa.gov.il/MFA/Government/Law/Legal+Issstand+Rulings/Conscience%200bjecti
on%2013-Jul-2006

40. In addition, the Tribunal has also had regard &fthlowing.

41. The Immigration and Refugee Board of Canada om@é 2007 published a report on
Israel entitledVhether there has been an amendment to the misemyice law; if yes,
whether the law is more open/flexible with respeatonscientious objectors; what the
law states with respect to conscientious object@ference ISR102548.E — Israel,
available atttp://www.irb-cisr.gc.ca/en/research/rir/index tenlaction=record.viewrec&
gotorec=451292 The report includes the following comments by] fjastdoctoral
instructor at the Buchmann Faculty of Law at TehAMniversity... with respect to
military service law and conscientious objectorslsrael:

The policy regarding conscientious objectors hasaiered more or less the same in the last
decades, despite being challenged before the IStagbeme Court by different petitioners.
The way it works is as follows: The army distindugs between “total” objection to
service, stemming from pacifism, and what it c&lslective” objection, stemming from
political objection to specific policies and dutigsthe army. In the former cases, people
will be granted exemption from service, and inlttter case, they won't (and should
selective objectors refuse to enlist, they carried tand jailed for Refusal to Obey Orders,
an offense according to article 122 of the Militdnstice Act, 1955). When someone
states, before being drafted, that he or she @acientious objector, they are invited to a
hearing before a special committee, popularly knawrthe conscience committee”,
whose role is to establish whether the person eaexbmpted as a “total” objector, or
drafted as a “selective” objector. (15 May 2007)

42. The report also indicates that:

In March 2007, Amnesty International (Al) conveyiticoncern regarding the
imprisonment of Israeli conscripts and reservigjgcting to military service based on



43.

44,

conscientious grounds (Al 30 Mar. 2007; see algb BD06). Media sources reported in
July and August 2006 that an Israeli military capt@as jailed for refusing to fight in the
conflict in Lebanon (AFP 30 July 2006; ABC 2 Au@(B). The Refuser Solidarity
Network corroborates the imprisonment of consciergtiobjectors and states that “Israel
maintains an extremely narrow definition of ‘corsaie,” equating conscientious objection
only with some forms of pacifism” (Jan. 2006). TRefuser Solidarity Network also states
that Israel does not have a definition of consadeist objection articulated in any official
document (Jan. 2006) (Immigration and Refugee Boafthnada 2007SR102548.E -
Israel: Whether there has been an amendment tmilitary service law; if yes, whether
the law is more open/flexible with respect to cargous objectors; what the law states
with respect to conscientious objectoisJunénttp://www.irb-
cisr.gc.ca/en/research/rir/index_e.htm?action=ckg@wrec& gotorec=451292

Accessed 20 August 2007

Recent reports on conscientious objection in ISraslide an article dated 31 August
2008 in thePalestine Chronicléndicating that 18-year-old Sahar Vardi had beent se
to an Israeli military prison after “ refusing te lbonscripted into the Israeli military.”
Vardi “is part of a broader movement of Shministivigh-school seniors who refuse to
be conscripted due to the military’s oppressiothefPalestinians. Two other
conscientious objectors, Udi Nir and Avichai Vaknivere imprisoned earlier this
month and a few others are likely to follow suW&rdi was “in prison because the
military conscientious committee did not acceptéygpeal”, because in the
committee’s opinion, her appe&alas based on political convictions rather than a
sincere conscientious belief(Gordon, Neve ‘Sahar Vardi: An Israeli Refusiog t
Oppress’,The Palestine Chronicle31 August 2008). [emphasis added]

Similarly, an article infhe Christian Science Monitdiated 27 August 2008 refers to
18-year-old Sahar Vardi being jailed until 1 Sedtem2008 after refusing to undertake
mandatory military service in Israel. Accordingthe article:

...Vardi will remain in jail until Sept. 1, wheneah be asked again to serve her
term in the IDF. If she refuses, the state is etqubto give her another weeklong
sentence. If she continues to defy the state, \Genalid remain behind bars
anywhere from 42 days to two years

FINDINGS AND REASONS

Country of Nationality

45,

The Tribunal accepts, based upon the various paocgscumentary evidence on the
departmental and Tribunal files consistent withdpglicant’s evidence to that effect,
that the applicant is a citizens of Israel Forpgbeposes of the Convention, the
Tribunal has therefore assessed the applicanishglagainst Israel as his country of
nationality.

Assessment of the Claims and Evidence

Credibility Generally

46.

The mere fact that a person claims fear of pergaciér a particular reason does not
establish either the genuineness of the asseredtifiat it is “well-founded”, or that it
is for the reason claimed. It remains for the agapit to satisfy the Tribunal that all of
the statutory elements are made OGUEA v Guo & Anor(1997) 191 CLR 559 at 596.
Although the concept of onus of proof is not appiate to administrative inquiries and



decision-makingYao-Jing Li v MIMA(1997) 74 FCR 275 at 288), the relevant facts of
the individual case will have to be supplied by dpplicant himself or herself, in as
much detail as is necessary to enable the exaturestablish the relevant facts. A
decision-maker is not required to make the apptisaase for him or hePrasad v

MIEA (1985) 6 FCR 155 at 169-7Dyu & Anor v Reneviefl989) 91 ALR 39 at 45.

Nor is the Tribunal required to accept uncriticallyy and all the allegations made by
an applicantRandhawa v MILGEA1994) 52 FCR 437 at 451.

47. Inthe present case, and having regard to the es#dgiven by the applicant over the
course of three separate hearings, the Tribunaiders the applicant to have given a
consistent and credible explanation of the reakerdoes not wish to perform any
further military service.

48. The Tribunal accepts that the applicant initialgrformed his military service with the
Israel Defence Forces, and finds that at that hembad no conscientious objection to
doing so, but that the experiences he gained dtinemgourse of his military service
have informed the subsequent development of higsven military service generally
and the conflict between Israel and its Arab neagltb in particular

49. The Tribunal accepts that since leaving Israel, @articularly since arriving in
Australia, the applicant has developed a diffeceribook on the Israeli-Arab conflict,
that he has formed a genuine moral objection tartaener in which the Israel Defence
Forces engage in that conflict, and that he consioiesly objects to performing further
military service with those forces. The Tribuna@hccepts that the applicant is now
opposed to war generally, although not necessiargyl circumstances.

50. Finally, the Tribunal accepts that if the applicditt return to Israel, and was required
to perform reserve military service, he would refts do so for reasons of conscience.

Well-Founded Fear of Persecution
Real Chance of Serious Harm Capable of Amountirigetsecution

51. The country information before the Tribunal indesthat there are a number of
categories of person who are automatically exenopt the obligation to perform
military service in Israel including, for exampteewly arrived migrants and Arab
Israelis. The Israeli government also makes soe lgrovision for conscientious
objection to the performance of military servicedlsing so, however, it draws a
distinction between absolute pacifists and thogeeed to serving on ‘political’
grounds, and the conscientious objection provisexpessly discriminate against the
latter, as can be seen from the docun@ariscientious Objectigpublished by the
Israeli Ministry of Foreign Affairs, and also frotine reasons for the imprisonment of
Sahar Vardi as reported Trhe Palestine Chronicléoth extracted above

52. The country information before the Tribunal alsdigates that reserve military service
is mandatory for men such as the applicant at leasitthey reach the ages of 41 or 45:
see,Conscientious objection to military service in Iskaan unrecognised human right,
extracted above.

53. There is no evidence before the Tribunal to sugipastthe applicant has any basis for
avoiding or being exempted from military servicéd returns to Israel in the



54.

55.

56.

57.

58.

reasonably foreseeable future other than consoigntbjection, and the Tribunal finds
accordingly.

In a case such as the present one, where the appthas already performed his initial
military service and is not necessarily opposealltavar, the Tribunal considers it most
unlikely that an objection to the performance &fere duty would be accepted as a
flection of the objector’s absolute pacifism cagabl bringing the matter within the
scope of the conscientious objection provisionsti@contrary, the Tribunal has
formed the view that if the applicant were to raseh an objection, it would be both
characterised and dismissed as political, beanmgind both the content of the Israeli
Ministry of Foreign Affairs document and the viewhkich applicant has himself
expressed about his opposition to the Arab-Iscamiilict.

Consequently, the Tribunal finds that if the apgtitreturns to Israel in the reasonably
foreseeable future, he will be called up to perfoeserve military service, and would
not be relieved of that obligation on grounds aismentious objection.

As the Tribunal has already found that the apptigasuld refuse to perform reserve
military service, the Tribunal finds that the applt would be imprisoned for such
refusal when called up to do so, given that thentgunformation indicates that this
has happened to many other people who have donweisik.

Section 91R(1) of the Act provides that in ordeabtoount to persecution, treatment
must involve serious harm, which is defined in R@) to include a threat to a person’s
liberty.

The Tribunal therefore finds that there is a réwrce that the applicant will
experience serious harm capable of amounting ®epation if he returns to Israel in
the reasonably foreseeable future.

Persecution or Prosecution

59.

60.

In Erduran v Minister for Immigration and Multicultur@ffairs, (2002) 122 FCR 150,
Merkel J at [28], referring t®Vang v MIMA(2000) 105 FCR 548 at [65], stated that
“even if a law is a law of general application,iitgpact on a person who possesses a
Convention-related attribute can result in a réaince of persecution for a Convention
reason.” The judgment lBrduranwas subsequently set aside on appeal. However, in
allowing the Minister’s appeal, the Full Federalu@taid not directly deal with his
Honour’s discussion of Convention nexWiMIA v VFAI of 20032002] FCAFC 374
(Black CJ, North & Merkel JJ, 25 November 2002)eTiest’ inErduranhas been
followed in many recent cases involving conscriptiaws.

For example, ivCAD v MIMIA[2004] FCA 1005, Gray J’s analysiskEnduranwas
accepted by both parties as correct, and acceptatelCourt in the absence of
argument to the contrary. The Court held that thieuhal had proceeded on the
mistaken basis that a law of general operation¢lvtid not expressly discriminate or
inflict disproportionate punishment, could not sog@a well-founded fear of
persecution for a Convention reason. Justice K&y that this was “plainly
erroneous”, adding that there may well be a wallafited fear of persecution because a
law, neutral on its face, has an indirect discramamy effect or indirectly inflicts
disproportionate injury, for a Convention-relatedson (at [31] — [35]). This decision
was upheld on appeal VACAD v MIMIA[2005] FCAFC 1.



61.

62.

A fortiori, where a law such as that applying in the presase does expressly
discriminate against persons whose objection taanylservice is in fact, or is
perceived to reflect, their political opinion, d@liows that the enforcement of the law
can be persecutory, because where laws of genmkdation are selectively enforced,
in that the motivation for prosecution or punishinfn an ordinary offence can be
found in a Convention ground, then Convention prid@ may be attracted. Thus in
“Z" v MIMA (1998) 90 FCR 51, Katz J pointed to selective prosens for a
Convention reason, or the imposition of greaterighments for a Convention reason,
as features which would render enforcement by atcgpof one of its generally
applicable criminal laws persecution for a Convamtieason.

The Tribunal finds therefore that the punishmenicWithe present applicant risks if he
returns to Israel transcends the mere enforcenientasv of general application and
amounts to persecution for the purposes of s.91B)(bj the Act.

Avalilability of State Protection from the Harm Fedr

63.

As the risk of persecution comes in this case ftioenstate itself, the Tribunal finds that
state protection is not available to the applicant.

Conclusion on Persecution.

64.

65.

The Tribunal is satisfied that there is a real cleathat the applicant will experience
serious harm capable of amounting to persecutioth®purposes of s.91R(2) in the
reasonably foreseeable future if he returns teelsra

The Tribunal also finds that the persecution feangdlves systematic and
discriminatory conduct for the purposes of s.91R{19f the Act.

Convention Nexus

66.

67.

In SZAOG v MIMIA2004] FCAFC 316, Emmett J (Beaumont J agreeinfj&jt
expressed the opinion, consistently with Gray pigion in Erduran, that:

[w]hile it may be possible for conscientious objewctitself to be regarded as a
form of political opinion, the question would stileed to be asked whether the
conscientious objection to military service hadbdéitigal or religious basis or
whether conscientious objectors, or some partiaiéss of them, could
constitute a particular social group. If a persauld be punished for refusing to
undergo military service by reason of conscientigigction stemming from
political opinion or a religious view, or the cormtious objection is itself
political opinion, it may be possible to find tliae person is liable to be
persecuted for a Convention reason.

In the present case, the Tribunal finds, on théslEdhe country information setting
out the Israel Defence Forces’ characterisatiotookcientious objection, that for the
purposes of s.91R(1)(a) of the Act, the essentidlsagnificant reason for the
persecution faced by the applicant is the Convantason of his political opinion.



Internal Relocation

68. Given that it is the state apparatus from whichapglicant has a well founded fear of
persecution, the Tribunal also concludes that safeation within Israel is not
available to him.

Safe Third Country

69. There is no evidence before the Tribunal that iieant has the right to enter and
reside in any third country for the purposes 06&33 of the Act, and the Tribunal finds
accordingly that he does not.

CONCLUSIONS

70. The Tribunal is satisfied that the applicant iseaspn to whom Australia has protection
obligations under the Refugees Convention. Theedfoe applicant satisfies the
criterion set out irs.36(2)(a) for a protection visa.

DECISION

71. The Tribunal remits the matter for reconsideratioti the direction that the applicant
satisfies s.36(2)(a) of the Migration Act, beingeason to whom Australia has
protection obligations under the Refugees Convantio

| certify that this decision contains no informatihich might identify the
applicant or any relative or dependant of the appli or that is the subject of
direction pursuant to section 440 of tMegration Act 1958
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Sealing Officer. PRMHSE




