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Summary

[1] The history of the case is summarised in Aetidlof the petition. Some of the
issues which were advanced at earlier proceduagestwere not issues in the judicial
review. The judicial review was directed to theidemn contained in the decision
letter dated 16 January 2009 (6/2 of process).dEaesion was made by an official on

behalf of the respondent.



Thel egal Framework

[2] It was agreed on behalf of both parties thaleR5b3 of the Immigration Rules
provides the legal framework within which a deamsiust be made by the
respondent. Rule 353 provides:
"When a human rights or asylum claim has been eefasnd any appeal in
relation to that claim is no longer pending, theisien-maker will consider
any further submissions and, if rejected, will tlietermine whether they
amount to a fresh claim. The submissions will amidara fresh claim if they
are significantly different from the material thegts previously been
considered. The submissions will only be signifibadifferent if the content:
(i) has not already been considered; and
(ii) taken together with the previously considenadterial, created a

realistic prospect of success, notwithstandingejsction...".

The grounds of challenge

[3] The solicitor advocate for the petitioner agdshat he was not relying on
paragraph 14 of the petition. On behalf of thetjweter, he made submissions in
relation to the issues set out in paragraphs 6ati31&-18 of the petition. It was
submitted on behalf of the respondent that marth@Bubmissions made on behalf of
the petitioner are inter-related. | now summarsedubmissions which were made.
[4] Paragraph 6 of the Petition states:

" That the respondent has acted unreasoredtdgparatinmacted irrationally.

Reference is made to the facsimile from the respondated 1 April 2009

which is herein incorporatdatevitatiscausaconfirming that they are

reviewing the petitioner's case. It is unclear whg/ respondent continues to



oppose the petitioner's case when it appearsttaaespondent is again
reviewing the case. The petitioner's solicitorsehewntacted the respondent to
enquire as to whether the petitioner and his famuig/to be granted indefinite
leave to remain. The respondent has not been @lslenfirm whether the
petitioner and his family are to be granted indé&difeave to remain. The
respondent appears to be acting unreasonably &tadisn irrationally by
continuing to oppose the Petition when they alggeapto be reconsidering

the petitioner's case".

[5] Counsel for the respondent produced two affidaastdaining how the petitioner's

case had been dealt with by officials. The affitiexplain that the case has been

reviewed, the results of that review are containgtie decision letter and that there

IS NO active ongoing review.

[6] In relation to paragraph 6 of the petitionnh gatisfied on the basis of the

affidavits that there is no reconsideration of pledétioner's case which is outstanding.

| accept that the wording of the letter dated 1Til&9009 is not clearly expressed but

the affidavits make plain that the petitioner'secesnot under active review.

[7] Paragraph 7 of the petition states:

"That the respondent has acted unreasoratldgparatimacted irrationally by
referring to a refusal letter datet August 2008 on page one of the refusal
letter dated 18 January 2009. The respondent agreed that thisaidfetter
dated ¥ August 2008 was flawed and was withdrawn. By réfgrto the
letter dated $August 2008 which was withdrawn and agreed wasedithivis
unclear whether the respondent has been influemicether subsequent
findings tainted by having reference to the presicefusal letter which was

withdrawn. In so doing the respondent has actedasonablyet separatim



acted irrationally. Any subsequent references ¢oréfiusal letter/refusal
decision refer to the letter dated™.Banuary 2009".
[8] Submissions on behalf of the parties addedingtbf significance to the pleadings
on this point. | consider that the issue raisegaragraph 7 is without merit. In my
opinion, it is plain that the respondent is meigilyng a historical narrative in
referring to the earlier refusal letter dated 1 Astg2008. | do not consider that the
decision is flawed merely because reference tohiktsrical narrative is included in
the decision letter.
[9] Paragraph 8 of the petition states:
"That the respondent has accepted that the petiteomd his family have
established private and family life in considerthg representations made
under the case resolution program and Article &1R@t the fourth paragraph
on page four of the refusal letter. That the resjeoh has erred in law because
her decision to refuse to accept that further sabimns amounted to a fresh
claim is irrational by appearing to usurp the fimrctof the court. The
respondent has made what would appear to be dateois the merits of the
petitioner's case. In so doing the respondent trad by treating her own view
on the validity of the further submissions anceffect as more than a 'starting
point' (see pages four and five of the refusaét@ttAlthough the respondent
refers to whether there would be a realistic prospesuccess before an
Immigration Judge the respondent does not appdaave kept clearly in
mind the proper test to be applied. In so doingé&spondent has acted
unreasonably and in a way that no reasonable deasaker would in the

circumstances have acted".



[10] In developing the submission on behalf of ple¢itioner, the solicitor advocate
for the petitioner relied owWM (DRC)v SSHD[2006] EWCA Civ 1495 per

Lord Justice Buxton at paragraph 6, 7 and 11. Rater was also made ltassanv
SSHD2004 SLT 34.

[11] The short response by counsel for the respandas to the effect that the
respondent had not erred. The respondent had #s&kedht question and adopted
the correct approach.

[12] Before considering the submissions in relatmparagraph 8, | wish to make
some general comments which bear upon the propeoagh by the Court to this
case. In considering/M (DRC)v SSHD | have borne in mind that this case helpfully
sets out the task of the Court in paragraphs 8 taslwell as considering the task of
the respondent in paragraphs 6 and 7. Lord JuBtigeon analysed the role of the
Court and concluded

"the determination of the Secretary of State iy @apable of being impugned
on Wednesburgrounds....Whilst, therefore, the decision rem#ias of the
Secretary of State, and the test is one of irratign a decision will be
irrational if it is not taken on the basis of arngoscrutiny. Accordingly a
Court when reviewing a decision of the Secretar@tate as to whether a
fresh claim exists must address the following natte..First, has the
Secretary of State asked himself the correct qu&afihe question is not
whether the Secretary of State himself thinks tir@thew claim is a good one
or should succeed, but whether there is a reapstispect of an adjudicator,
applying the rule of anxious scrutiny, thinking tlae applicant will be
exposed to a real risk of persecution on retufime Secretary of State of
course can, and no doubt logically should, tresbln view of the merits as a
starting point for that inquiry; but it is only &sting point in the consideration
of a question that is distinctly different from teeercise of the Secretary of
State making up his own mind. Second, in addregsisitgquestion, both in
respect of the evaluations of the facts and ingeispf the legal conclusions to
be drawn from those facts, has the Secretary o Stdisfied the requirement
of anxious scrutiny? If the Court cannot be sasthat the answer to both of
these questions is in the affirmative, it will haeegrant an application for
review of the Secretary of State's decision".

There is no dispute between the parties that thassages summarise the proper

approach to be adopted by the respondent and bydbs in reviewing the decision.



The solicitor advocate for the petitioner accepted the review powers of the Court
are limited and that this is not an appeal on tkeets
[13] Although the decision letter 6/2 of processwabjected to detailed scrutiny, |
consider that it must be read as a whole, fairly iancontext. It is not to be subjected
to scrutiny as if it were a contract document.dri@ mind that the determination of
the respondent is only capable of being impugnetd/dadnesburgrounds”. |
consider that on any fair reading of the decis@itel it is plain that the respondent
had in mind the proper test and applied it. Théclo§ the submission on behalf of the
petitioner appears to be that the respondent Imdied from forming any judgement
about the matters in issue. | consider that thengsgion is ill founded. The
respondent, according to Lord Justice Buxton irageaaph 6 "has to consider whether
(the material) taken together with the materialvpresly considered, creates a
realistic prospect of success in a further asyllamt That second judgment will
involve not only judging the reliability of the newaterial but also judging the
outcome of tribunal proceedings based on that mahtef. | am of the opinion that, in
addressing the test, which is not in dispute ia tlaise, as to whether the new material
creates a realistic prospect of success in ancgtiain before an adjudicator, the
respondent is entitled and must be in a positidonm a view of the merits to inform
a judgement about whether there is created a tiegh®spect of success before an
adjudicator. The respondent has not, in my opini@cjded the case without
considering and applying the proper test.
[14] Paragraph 9 of the petition states:

"That the respondent has acted unreasoretldgparatimacted irrationally in

assessing whether the interference would be inrmarssufficiently serious to

engage Article 8, ECHR at page four at the fifthagaaph. The respondent



has misdirected herself by failing to consider thate is a low standard
applicable to engage Atrticle 8, ECHR. The responhdppears to be
employing a higher standard than is appropriateiasd doing has acted
unreasonablet separatinacted irrationally”.
[15] Counsel for the petitioner prayed-in-&#dangv SSHD[2007] UKHL page 11 in
particular paragraphs 19 and 20. He referred al#@xt(Eritrea) v SSHD[2007]
EWCA Civ. page 801 at paragraphs 24 and 26-28a# submitted that the
respondent did not appear to understand the cdasicas expressed in those cases.
[16] Counsel for the respondent submitted thagy@roach taken is a reasonable one
bearing in mind the circumstances of the familye Plnesent case is not one where the
family will be split up. The whole family can enjdgmily life in Israel together. The
respondent was entitled to reach the conclusiartiiegaconsequences were not so
grave as to engage Article 8. Even if the respond@s not entitled to reach that
conclusion, the respondent was plainly entitlecetch the further conclusion taking
into account proportionality and applying the tesdtiuang
[17] In Huangthe Judicial Committee considered Article 8 ECHRsjprudence in
paragraph 18 and referred to the acknowledgemanttie Convention confers no
right to choose where an individual or family liv@sie Judicial Committee
recognised that there must be "sufficient seriossh® engage the operation of
Article 8 at all. There is, however, no need, hg\applied the correct test and
considered proportionality, to ask if the case megttest of exceptionality”. The
iIssue is put in this way by Lord Justice Sedlep@ (Eritrea)"....that while an
interference with private or family life must betdf it is to engage Art.8(1) the
threshold of engagement (the 'minimum level’) isaaspecially high one. Once the

article is engaged the focus moves....to the peogtgistification...." (paragraph 28).



| consider that it is plain that Article 8, ECHRegonot provide an absolute right to
respect for private and family life. On the factghos case where the petitioner and
his family have a relatively tenuous connectiorhvite UK and are to be moved
together, the respondent in my opinion is entittedonclude that Article 8 is not
engaged at all. But in any event the respondentaasiders Article 8(2). Article
8(2) provides:
"there shall be no interference by public authonitih the exercise of this
right except such as in accordance with the lawiamecessary in a
democratic society in the interests of nationaugég public safety or the
economic well-being of the country, for the prevemtof disorder or crime,
for the protection of health or morals, or for ghretection of the rights and
freedoms of others".
Lord Justice Sedley considers the developmentefav inAG (Eritrea)v SSHD |
find this a useful overview of the recent case lenamy opinion, the solicitor
advocate for the petitioners has not demonstratgdaundation in the facts of this
case to justify his submission that the respondexst not entitled to reach the
conclusions applying the proper approach. The ss&iomn appears to be mere
assertion.
[18] Paragraph 10 of the petition states:
"That the respondent has acted unreasoreldeparatinacted irrationally in
assessing proportionality. The respondent hagdrelethe petitioner's and his
family's precarious immigration status. Howevee, tespondent has erred by
failing to consider that under the legacy/caselw®m program the
petitioner's and his family's claim ought to haeei being considered.

Although there was a delay in making the applicattos is irrelevant to the



responsibility of the respondent to have been alstigonsidering the

petitioner's and family's claim under the legaaygpam".
[19] The solicitor advocate for the petitioner pedyin-aidED (Kosovo)v Secretary
of State for the Home DepartmdA008) UKHL 41, paragraphs 14-16. He
particularly relied on paragraph 14 to the efféeit tduring the period of delay the
petitioner may develop closer personal and soelationships and become more
established in the community. The solicitor advedat the petitioner submitted that
the respondent had caused some delay in this essking in the petitioner spending
a longer time developing ties in the community witk family.
[20] Counsel for the respondent referred to thepasagraph, page 4 of the decision
letter in which the respondent applies the appadpriest and thereafter sets out the
various factors which bear upon proportionality.
[21] There was no dispute and | accept, as is aisyithat during a period of delay a
petitioner may develop closer personal and soelationships and become more
established in the community. That will depend ugianfacts and circumstances of
the case. Even if it is accepted that the petitibvael such an opportunity because of
delay, any delay and the consequences thereod & considered by the respondent.
| have considered pages 4 and 5 of the decisiter here delay is considered. | am
satisfied for the reasons given in the decisioteitehat the respondent applied the
proper test, considered proportionality and reaéhednclusion which the respondent
was entitled to reach.
[22] Paragraph 11 of the petition states:

"The Respondent has acted unreasonab$gparatinacted irrationally at

page five, second paragraph in that she consideesdeight to be placed on



immigration control. Weight, at best is periphawathe question whether a

fresh claim is being made.....".
[23] The solicitor advocate prayed-in-atthrbachouU SSHD [2007] CSOH page 18
at paragraphs 23 and 37-38. It was submitted figateispondent in weighing the
factors did not keep the correct test in mind drad the respondent appears to be
making her own decision about the weight to bebaited to the factors.
[24] In response, it was submitted on behalf ofrdspondent that it was plain from
the case law that the maintenance of immigratiarirobis a relevant factor and that
factor is entitled to be given weight by the regiemt. In these circumstances it is not
unreasonable or irrational to give weight to imratgyn control in the decision letter.
[25] I do not consider thatarbachougives support to the submission by the solicitor
advocate for the petitioner. In the submissionthat case, reference was made to
"weight being peripheral to the question wheth&esah claim was to be made"
(paragraph 23). But it is plain from the decisibattthe problems which were
identified and led to reduction were because treebary of State had fallen into
error because the absence of reasons indicateletetd not correctly addressed the
correct question (paragraph 38). For the reasomengn paragraph 13, | consider that
the respondent, contrary to the submission madeebalf of the petitioner, is entitled
to "weigh" or assess the evidence and form a weawgh will assist but not be
determinative of the issue to be decided, looking/hether there is a realistic
prospect of success of an adjudicator applyingarsxscrutiny deciding in favour of
the applicant. | also consider that it is well Igettthat maintenance of immigration
control is a relevant factor to which the responideentitled to have regard in
considering Article 8(2) ECHRHuang paragraph 19).

[26] Paragraph 12 of the petition states:



"The respondent has failed to take into accoufdited to take into account
properly factors which are relevant in such an @ser They include whether
the petitioner could reasonably carry on privae dutwith the UK. Such
issues and matters arising out of them are mattdesct. They fall to be
assessed in terms of an evaluative exercise rdthera limited approach to
one or two factors, taking into account all matefaators affecting both the
petitioner and other relatives"”.
[27] The solicitor advocate submitted that the oegjent had placed immigration
control on a higher plateau that the personal msatteolving the petitioner and his
family. He submitted that the proper approach Wastrated inHuang paragraph 18
andBeoku-Betty SSHD[2008] UKHL 39.
[28] On behalf of the respondent, it was submitted the solicitor advocate had
conceded in relation to paragraph 14 of the petitih@at he could not rely on
discrimination in relation to the petitioner and family as a factor preventing a
return to Israel. The submission on behalf of tegtipner was plainly wrong insofar
as it appeared to rely on a submission that evaluat some way tainted the reasons
given by the respondent. The respondent is notytted from evaluation and is
entitled to consider the issues and evaluate tineronsidering the proper test. The
respondent was plainly entitled to conclude thatehs no impediment to the
petitioner and his family carrying out a private loutside the UK and there is no
irrationality in the reasons or approach.
[29] | refer to my views expressed in paragraphad® 25 in relation to evaluation. |
further note thaHuanghighlights core values which Article 8 exists tofect and
illustrates this by reference to "matters sucthasage, health and vulnerability of the

applicant, the closeness and previous historyefdmily, the applicant's dependence



on the financial and emotional support of the fantihe prevailing cultural tradition
and conditions in the country of origin and manlysstfactors may all be relevant".
The solicitor advocate for the petitioner was fadedo found upon any particular
facts which should have been considered by theoregmt and were not. The
respondent had new material and, according toehbgsidn letter, considered that. |
therefor consider that the submission on behatefpetitioner is ill-founded.
[30] Paragraph 13 of the petition states:
"The respondent has erred in failing to apply angiscrutiny particularly by
relying on the petitioner's and his family's prémas status. The petitioner and
his family have developed closer social ties andished deeper roots than
the petitioner or his family could have shown earlirhe respondent appears
to have erred by failing to recognise the petititselaim is strengthened. The
respondent appears to have failed to apply a stredtapproach to assessing
proportionality. The respondent has failed to haraer and visible regard to
relevant principles in making a structured decisiod there has been a failure
of reasoning by the respondent”.
[31] The solicitor advocate prayed in &8 (Kosovo)y SSHD(2008) UKHL 41,
paragraph 14 in which there is discussion of tecebf delay in the decision-making
process. He also referredA (Eritrea)v SSHD paragraph 37.
[32] Counsel for the respondent submitted thatwas merely another aspect of
proportionality. The petitioner and his family havever had any entitlement to be in
the UK. It cannot be irrational to have regardhatt The decision-maker sets out the
factors considered in the balancing exercise afeds¢o the correct test. The
respondent has considered the up-to-date matebatited. Reference was made to

EB (Kosovo) paragraphs 14-16.



[33] It is not disputed that length of residenceyrba relevant to the development of

family life. | consider however that the weightide given to that in a particular case

is a matter for the decision mak&H (Kosovo)paragraph 16). The claim of the

petitioner in this case dates from August 2005thedperiod in which the petitioner

and his family have had family life in the UK haseln taken into account. | consider

that the reasoning of the respondent is obviouschrad.

[34] Paragraph 15 of the petition states:
"The respondent has not taken into account a ceraidn which is relevant.
The UK is a signatory to the UN Convention on thgh® of the Child.
Reference is made to the UN Convention on the Righthe Child which is
incorporated hereibrevitatis causaThis providesnter alia that in all actions
by public authorities, the best interests of thiédcshall be a primary
consideration. Prior to 22September 2008, the UK had reserved its position
guoadthis provision in respect of immigration matteds that date, it
intimated that it was withdrawing this reservatiés.a result, all decision
makers in the UK in any field, including immigrationatters, are now obliged
to take the best interests of the child into actoline respondent when
reaching her decision has failed to take the lmstasts of either of the
petitioner's children into account. It was her diatyecognise that the best
interests of the children were now an importantsaeration. She failed to do
so. No reasonable decision maker properly consigehe UK obligation
under the treaty referred to would have faileddosider this matter".

[35] The solicitor advocate for the petitioner meéel to Article 3 of the UN

Convention on the Rights of the Child (hereinafederred to as the UN Convention).

Article 3 provides:



"1. In all actions concerning children, whether ertdken by public or private
social welfare institutions, courts of law, admirasive authorities or
legislative bodies, the best interests of the célildll be a primary
consideration”.
The solicitor advocate made reference to 6/22 otgss which referred to the
withdrawal of certain reservations in particuldré'timmigration reservation” which
the UK Government had made in relation to the UMv@mntion. The withdrawal was
effected on 18 November 2008. In summary, the isotiadvocate submitted that the
respondent in applying Rule 353 should have hadifspeegard to the principle of
the best interests of the children as a primargicanation in the decision making
(hereinafter referred to as "the principle"). As tiespondent did not do this, the
decision of the respondent is irrational and wrdrfge high point of the petitioner's
case was submitted to be the Opinion of the Cdudumnan Rights inT v UK,
Application 24724/94 and the concurring opiniorLofd Reed. In the course of
consideration of this case, reference was also nwele Secretary of State for the
Home Department ex parte1988 A.C. (H.L. CE) 407 at p.499-500. The solicito
advocate submitted it was not enough for the redginto concede that the best
interests of the child falls within the proportidihaassessment under Article 8
ECHR. That does not give sufficient importancehis provisions of Article 3 of the
UN Convention. He submitted that the mere balaneigycise envisaged in Article 8
ECHR does not meet or apply "the principle” that Itlest interests of the child is a
primary consideration.
[36] Turning to the decision letter, he submittedttin any event even if the
proportionality assessment under Article 8 wasisigfiit to comply with "the
principle” set out in the UN Convention, it is pildrom the terms of the letter that the

respondent did not in the present case apply 'tineiple” taking into account the

best interests of the child as a primary consid@rai he solicitor advocate accepted



that in the decision letter, the respondent appednave regard to the welfare of the
children. He submitted that it is not clear frome terms of the decision letter that the
respondent addressed the best interests of tharemids a primary consideration.
That is "the principle"” which requires to be apgliewas referred to page 4 of the
decision letter which makes brief mention of thédrken attending nursery and
school and the further references to the childtgrage 5. The solicitor advocate
conceded that if the respondent in the decisidarléiad expressly referred to "the
principle" there would be no problem in the pressade. He submitted that the
problem arises because "the principle" was notesgby referred to and the terms of
the decision are unclear about what the resporidhin mind.

[37] In response, counsel for the respondent casted a matter of law that the
respondent accepted "the principle" that the bestests of the child is a primary
consideration which required to be applied in teeision making process. As |
understood the submission, that concession dithohide a concession in law that
the UN Convention provisions in particular ArtiGavere justiciable. The concession
flowed from the respondent's view of the operatiod effect of Article 8(2) ECHR in
the context of cases such as the present caseohkession in law was that "the
principle” to be applied was the same and indisiistgable from "the principle”
which the solicitor advocate submitted flowed framticle 3 of the UN Convention
and ought to be applied. Counsel for the responsidmnitted firstly, that the best
interests of the child was the primary consideratiad is not the determining factor.
Secondly, "the principle" is not a separate ordt@one consideration but forms part
of the balancing exercise under Article 8(2) ECHRirdly "the principle” may be
outweighed by other important competing considerati That is because "the

principle" is not the determining or paramount dact



[38] Counsel submitted that his approach was supg@dy the approach adopted by
the European Court of Human Rights. He referrednier v Netherlandg2006)

45 EHRR 14, paragraphs 54, 57, 58. He submittedri@aragraph 8 the Court
makes explicit that Article 8 ECHR includes critereferring to the best interests and
well being of the child. He submitted that parady&8 demonstrated that the best
interests of the child are an important factor wHglls within the scope of

Article 8(2) ECHR. Turning to domestic law, in anmigration context, counsel
referred tovW & MO (Uganda)2008) UKAIT 00021. That case considered a
number of issues, some not relevant to the issudgeipresent case were reversed on
appeal. It was submitted th&her is helpful because in approaching the question of
the best interests of the child, it is clear tiat tnmigration Judge and Tribunal were
doing so in the context of Article 8(2) ECHR. Pasgih 48 is also of assistance
because it explains that the best interests ofhiid is a consideration but not the
overriding consideration. Counsel then referreB$o(India)(2009) EWCA Civ 544.
He set out the facts referred to in paragraph a8adtaphs 19-22 are a summary of
the submissions presented. One of the issues iceeewas whether the Tribunal had
placed insufficient weight and/or had failed addglyato consider the impact of the
removal of the appellant on a child who was acakptel treated as a child of the
marriage. It was also contended that the Tribugadlfailed to make findings
concerning the best interests of the child. Theseds are considered in

paragraphs 29-31 and specifically in paragraph8@2ZFhe Court accepted that the
Tribunal had considered and reflected on the Inéstasts of the child. They also
accepted that the Tribunal had made an evaluafidtreanany factors in the case. In
paragraph 35, it was accepted that conflicting ipubterests have to be balanced.

Counsel also referred to the casédofingreferred to irEB (Kosovo) SSHD(2008)



UKHL 41. Lord Bingham, quoted with approval in pgraph 10, the
acknowledgement of the CommitteeHnangto the effect that,
"the authorities will wish to consider and weighthht tells in favour of the
refusal of leave which is challenged, with part&cuieference to justification
under Article 8(2), there will, in almost any cabe,certain general
considerations to bear in mind: the general adrmatige desirability of
applying known rules if a system of immigration tohis predictable,
consistent and fair as between one applicant aothan the damage to good
administration and effective control if the systesnperceived by applicants
internationally to be unduly porous, unpredictadnigerfunctory; ...."
Counsel submitted that it is plain that the Coadssider that immigration control is
an important competing consideration.
[39] Counsel then turned to the decision letterdd/@rocess. He submitted that the
decision letter contains reference to the factiiahson of the children and their
circumstances. The respondent made the decisitve icontext of the updated
information submitted and taking into account thespnt and prospective situation of
the children. It is not necessary for the responhttespecifically include the "magic
phrase" referring to the best interests of thedclil as a primary consideration.
[40] I now deal with the issues raised in paragraphit is not disputed that the
reservation to the UN Convention in respect of igmaiion had been withdrawn and
was not in force at the date of the decision ldf2rof process. The case proceeded
on the basis of a legal concession on behalf ofdbpondent that the best interests of
the child is a primary consideration which requitedbe applied in the decision
making process by the respondent in this caseylopmion it is significant that "the
principle” does not include the words "the paramaamsideration” or "the primary
consideration”. Both these formulations would giveater importance and affect the

application of "the principle" in a way not demaddsy "the principle" which is

phrased in terms as "a primary consideration"nictade from the wording that "the



principle" carries with it the implication that dapding on the facts and circumstances
of the particular case, there may be other relesansiderations which also may be
regarded as primary in importance and which mapenlg be taken into account. |
also consider that when one or more such considasatire taken into account, it
follows that in a particular case, one or morehafse considerations may outweigh
the best interests of the child. | agree with thst ind third points made by counsel
for the respondents which | have summarised ingsapd 35. | consider that "the
principle" is not determinative and can be outwemjhThis flows from the meaning
which | attach to "the principle"

[41] An issue for consideration, in my opinionwhether "the principle”
automatically applies as part of the consideratibArticle 8(2) ECHR where there is
a child of an applicant. In broad terms, the resphdte between the parties is that
counsel for the petitioner submits that Articlef3hee UN convention has not been
given effect as it is not implicit in Article 8 EGMassessment. Counsel for the
respondent submits that it is implicit in the assssnt of Article 8 ECHR.

[42] | consider firstly the case law prayed in aidbehalf of the petitioner. v UK
the European Court of Human Rights considered venetarious articles of the
Convention of Human Rights had been breached. Retl in a concurring opinion
made some observations in relation to Articles @ @ECHR. At page 36, he
reflected as to whether the tariff in the sentemae compatible with Article 3 and he
considered it appropriate to have regard to Artictd the UN Convention. He
appears to do that in the context of forming a védeut whether there was a breach
of Article 3 ECHR. This in my opinion illustratelse way the jurisprudence of the
European Court of Human Rights may be informediafidenced by other

international conventions. A process which is ndamiliar also in the domestic



courts. In the conjoined appeal wiRhv Secretary of State for the Home Department
ex parte V Lord Browne Wilkinson considered Article 3 of tb& Convention and
noted that the Convention had not been incorporatecEnglish law. He stated "but
it is legitimate in considering the nature of déi@m...to assume that Parliament has
not maintained on the statute book a power capzlideing exercised in the manner
inconsistent with the Treaty obligations of thisintry. Article 3.1 requires that in the
exercise of administrative as well as court powvileesbest interests of the child are a

‘primary consideration™. He concluded that "therStary of State in exercising his
discretion as to the duration of the detentiorhefc¢hild must at all times be free to
take into account as one of the relevant factarsaélfare of the child and the
desirability of reintegrating the child into sogiet. The child's welfare is not
paramount: but it is one of the factors which nhestaken into account".

[43] Although the solicitor advocate for the petiter submitted that this case law
supported his position, | consider that the dictgy e interpreted as supportive of the
respondent’s position. Lord Browne Wilkinson (a®BPdid not in my opinion
express any novel concept in relation to interpi@ian domestic law. Interestingly
for present purposes, he appears to interpret bh€bhvention Article 3 to the effect
that "the child's welfare is not paramount: bus ibne of the factors which must be
taken into account”. This appears to be his undedstg of the words "a primary
consideration”. The obiter comments, in my opingime some support to the
petitioner's submission. | note of course that LBrowne Wilkinson is not
expressing his opinion in the context of a congitien of Article 8 ECHR. Article 8
ECHR has at its core the concept of proportionaitgl balancing but | do not

consider that inconsistent or impossible to redeneith "the principle". In Article 8

ECHR no consideration is the paramount or the pyrmansideration. There may be



considerations other than "best interests of thild'ciwhich in a particular case may
also be primary and individually or in combinatioay outweigh the best interests of
the child. In my opinion "the principle" is entiyetonsistent with the Article 8 ECHR
approach.

[44] It appears also to be implicit in the subnoasson behalf of the petitioner that
Article 3 of the UN Convention lays down some higsndard protecting the
interests of the child so that even a mandatorgidenation of the best interests of the
child as part of the consideration of Article 8 ltbnot meet that standard and
therefore give effect to the principle. | do noteyt that. Article 3 of the UN
Convention does not elevate the principle to admgiatus which would be implied

by the words "the paramount consideration" or fihmary consideration". It is also

in my opinion not intended to be a reference too& interests of the child in the
very general sense which might be appropriateiia peoceedings. What is in issue,
in the immigration context, is whether or not tleeidion affects the Article 8 rights

of the child. A failure to give consideration teethest interests of the child would not
in my opinion satisfy "the principle". The mere féltat a balancing exercise of
circumstances and factors is necessarily involaefiriicle 8 consideration, does not
mean that "the principle" is not given effect. Iy opinion a recognition that the best
interests of the child must be considered in tHarfwang exercise is sufficient to give
effect to the principle that it is a primary coresigtion. Other factors or circumstances
may be omitted or discounted because they havbeawst given that status. But a
failure to address the best interests of the c¢hillcase where a child is involved, and
the decision maker is required to consider Art&IECHR would in my opinion

amount to a failure to give effect to "the prineipl



[45] When | consider the case law prayed in aidenalf of the respondent and
summarised in paragraph 38, | accept that thelamsdoes indicate that when a
tribunal or court comes to consider Article 8 ECHifgt consideration properly
encompasses consideration of the best interestsyothild affected.

[46] | turn now to the decision letter 6/2 of preseThat was decided in the context of
the information submitted to the respondent ineigdhe further information
appended to the letter of 14 June 2007 which iredwgpecific information about the
children. The decision letter bears to considemptinate and family life of the
petitioner and his family at pages 4-5. It is notiled to a consideration of family life
in respect of the children. The children were hartsrael.E was born 26 August
2001 andA was born 23 November 2004. The petitioner andamsly arrived in the
United Kingdom in August 2005. At page 5, consitierais given specifically to the
circumstances of the children including the futcireumstances in relation to the
private life of the children. I note that the démtsletter does not expressly refer to
"the best interests of the children". | considet his plain from the decision letter
that in considering both family and private lifg, iarelates to the children, the
respondent is addressing the best interests ahifdren current and future in the
light of the information given. | consider that tle¢ter must be interpreted fairly in its
context. These are children who will remain in fgmin view of their ages and
limited opportunities to form a separate private &t the date of the decision letter, it
is not clear what further information should haeem referred to and considered by
the respondent as bearing upon the best interette children. None was put
forward on behalf of the petitioner. | do not calgsithat it is essential that the
respondent make specific reference to the phraseb#st interests of the children as

a primary consideration”. | am satisfied from taes of the letter that the



respondent did have in mind "the principle" in hensideration and effectively

applied "the principle".

[47] Paragraph 16 of the petition states:
"The respondent has taken into account considasatidich are not relevant.
At page 6 the respondent considers matters wheknimigration Rules
(paragraph 395C) set out when considering facaevant to dealing with a
claim by a person who is to be deported who aveshis/her Article 8 rights
have been infringed. The petitioner is not faciegattation nor is there any
prospect that he will. Accordingly reference totstector is wholly irrelevant.
No reasonable decision maker properly consideriatiers would have
referred to them".

[48] Counsel for the respondent drew attentiorhtodpecific wording of

paragraph 395C. He submitted that the decisioerlettessentially identifying other

factors which fall to be considered in terms of thies. The reference to a claim by a

person who is to be deported is merely a standsabnse reflecting the terms of the

Rules.

[49] | am satisfied the submission by the solicadrocate is without merit. There is

no suggestion in this case that the respondenteaasy way confused about the

status of the petitioner.

[50] Paragraph 17 of the petition states:
"That the respondent has acted unreasorgldgparatinmacted irrationally by
failing to bear in mind that there is only a modest to be persuaded that the
further submissions should be treated as a fresimcllhe content of the
further submissions taken together with previowslysidered material create

a realistic prospect of success where (a) the noofehe further submission



is apparently credible, there being nothing offiat® to show that the content
Is incredible; if investigation is required to detene credibility then the
material is apparently credible. The respondeneappto have accepted the
new documents as credible and the respondent baptad that private and
family life have been established. The respondaghbto have treated the
further submissions as a fresh claim if as appeeog the case further
investigation is required to determine whetherrdraoval of the petitioner
and his family is proportionate. Secondly (b) tbatent of the further
submission is capable of having an important infageon the result of the
case, although it need not be decisive. The coratida of whether
submissions amounted to a fresh claim is a decsi@ndifferent nature to
that of an appeal against refusal of asylum, itimeg a different mindset.
Only if the respondent can exclude as a realistgsibility that an
independent tribunal (in the person of an immigrajudge) might
realistically come down in favour of the petitioisesisylum or human rights
claim, can the petitioner be denied the opportusityonsideration of the
material. No such Secretary of State so directargdif would have found that
the content of the further submissions could nethan important influence
although they need not be decisive".

[51] Paragraph 18 of the petition states:
"The respondent has erred by arriving at unreaderetaings in light of the
guidance given on assessing proportionality agdnnot be said that there
would be no realistic prospect of success beforenamgration Judge. That a
reasonable Secretary of State for the Home Depatthaving regard to the

relatively low test applicable and applying anxi@asutiny, would not have



failed to decide that the fresh evidence was nateapparently credible and
when taken together with the previously considenatkerial was reasonably
capable of producing a different outcome beforénamigration Judge. The
respondent ought to have found the further subomssivere significantly
different, namely not having been considered presiypand having a realistic
prospect of success".
[52] As | understood the solicitor advocate's sugsion, paragraphs 17 and 18 of the
petition were meant to be an attempt to pull toge#nd generalise the grounds made
in the petition. These paragraphs were not furdleseloped in relation to the case. |
was asked to consider the issues which were rasi@ petition cumulatively.
[53] Counsel for the respondent submitted thatgragzhs 17 and 18 of the petition
were merely a restatement of the petitioner's joositt is mere assertion and does not
add anything to the submissions which have beerercadering the same grounds.
[54] As | understood the submissions, the genegalds raised in paragraphs 17 and
18 are not founded upon any new grounds but ogritiends already dealt with by
the solicitor advocate. | have dealt with thesaugds in the preceding paragraphs. |
considered that the approach in this case attegpibreak down and isolate some
of the issues from their context was not helpfyla& from the issues raised in
paragraph 15, the main issue in the case relathe teespondent's approach to
Article 8. These are the matters which are brok®mrdand dealt with on a rather
fractured basis in paragraphs 8 to 13 of the paetiti
[55] For the reasons given | am not persuaded &gditicitor advocate for the
petitioner that there is any basis to intervereariclude that the petition should be
refused. For the avoidance of doubt, | do not aersihat the submissions viewed

cumulatively lead to any other conclusion thanreéfasal of the petition.



