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ORDER

1. Appeal allowed with costs.

2. Set aside the orders of the Federal Court of Australia made on 9 February
2006 and, in their place, order:

(@) appeal allowed with costs; and

(b) set aside the orders of the Federal Magistrates Court of Australia
made on 23 February 2005 and, in their place, order:

(1) awrit of certiorari issue, directed to the second respondent, to
guash the decision of the second respondent made on 27 June
2003; and






(i)  awrit of mandamus issue, directed to the second respondent,
requiring the second respondent to determine according to
law the application made on 5 June 2001 by the appellant for
review of the decision of the delegate of the first respondent to
refuse to grant the appellant a protection visa.

On appeal from the Federal Court of Australia
Representation

N J Williams SC with R S Francois for the appellé@nstructed by Legal Aid
Commission of New South Wales)

S J Gageler SC with S B Lloyd for the first respamd(instructed by Clayton
Utz)

Submitting appearance for the second respondent

Notice: This copy of the Court's Reasons for Juelgms subject to
formal revision prior to publication in the Commoeaith Law Reports.
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Immigration — Refugees — Protection visa decisiorPrecedural fairness —
Appellant claimed he feared persecution on basishsf conversion to
Christianity if returned to Iran — Delegate of fimst respondent refused to grant
appellant protection visa because not satisfiethefgenuineness of appellant's
conversion to Christianity — Review by Refugee RewviTribunal — Appellant
invited by Tribunal to give evidence relating teetissues arising in relation to
the decision under review — Appellant gave evidesgressed to the delegate's
concern regarding the genuineness of his convetsiddhristianity — Tribunal
affirmed the delegate's decision not to grant degtmn visa on the basis that
appellant's claims were not credible — Whether dnd failed to notify the
appellant adequately of the issues to which itsae@g processes were directed
— Whether failure of Tribunal to ask the appellantaddress issues that it
considered might be important amounted to a defipfocedural fairness.

Words and phrases — "issues arising in relatiothéodecision under review",
"procedural fairness".

Migration Act 1958 (Cth), ss 424, 424A, 425.






GLEESON CJ, KIRBY, HAYNE, CALLINAN AND HEYDON JJ. In 2001 the
appellant was employed as a seaman on a ship déldraic Republic of Iran
Shipping Line. On 7 April 2001, he jumped shipRort Kembla and 10 days
later he applied for a protection visaA delegate of the respondent Minister
refused to grant the appellant a protection visa. Theeapt soughtreview of
that decision by the Refugee Review Tribdnal

The appellant had made a statutory declaratiaimgetut the facts upon
which he relied in support of his application forpaotection visa. In that
declaration he described why he had jumped shig s&ld he feared for his
safety because the captain of his ship knew ofittisrest in the Christian
religion.

The Tribunal wrote to the appellant telling hinatht was unable to make
a decision in his favour on the information he Isagplied, and invited him to
appear before the Tribunal to give evidence andgmearguments relating to the
issues arising in relation to the decision undeiese®. The appellant took up
this invitation and appeared before the Tribundtabruary 2003. The Tribunal
member began proceedings by telling the appellaat on reading all of the
material, she was not able to be satisfied that appellant qualified for a
protection visa. The Tribunal member then askedappellant questions that
elicited from him the same description of eventhi@adad given in his statutory
declaration. At no stage did the Tribunal chaleenghat the appellant said,
express any reaction to what he said, or invite tunamplify any of the three
particular aspects of the account he had givenignstatutory declaration, and
repeated in his evidence, which the Tribunal ldeemd to be "implausible".
Rather, the first that the appellant knew of thggastion that his account of
events was implausible in these three respectswias the Tribunal published
its decision.

1 Migration Act 1958 (Cth), s 36. (References are to the Act enftim it took at
the time of the Tribunal's decision.)

2 S65.
3 s412.
4 s414.

5 s425(1).
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Did the courts below err in holding that the Tmial had not denied the
appellant procedural fairness?

Before considering what are the relevant principte be applied in
deciding that issue, it is necessary to say moreutalthe course of
decision-making in this case that lies behind fhygeal to this Court.

The appellant's application for a protection visa

On 17 April 2001, the appellant's then migratigert sent the appellant's
Application for a Protection (Class XA) visa to thknister's Department. The
agent asked the case officer "to withhold from mgka decision" on the matter,
for three weeks, so that the appellant's "statemealaims" could be translated.
The agent said that the appellant believed thathdme been persecuted by the
Iranian authorities due to his religious faith amguted political opinion®”.

The statement of claims to which the agent hagrredl was submitted, in
the form of a statutory declaration by the appé¢l/lam 2 May 2001. In that
statutory declaration the appellant spoke of bamged in 1996, by a Filipino
seaman serving on the same ship as the appeltaatiend a Christian service
while the ship was in port at Dubai. He said thatr the next four years the ship
would often dock in Dubai and that, when it did vheuld return to the church he
had first attended in 1996 and that, as well, hadenevery effort to attend
Christian churches in the [other] countries we gezpat”.

The appellant described a series of events in Mbeee 2000 when he was
seen by some members of his ship's crew comingfaautChristian church in an
Argentinian port, confronted by them, taken bachi® ship, and there berated
by the senior Iranian officer. He said he "waswéd to leave with a warning
that if [he] displayed any interest in Christianitywould lead to the termination
of [his] employment".

In his statutory declaration the appellant desctithe events preceding
his jumping ship in Australia. The events desatibesre said to have occurred
between 15 February 2001 (when he left his shifsihome port in Iran to travel
home for some weeks) and 7 April 2001 (when he goinghip in Port Kembla).
The description was set out in 10 paragraphs of dtautory declaration
occupying about three pages of double spaced tgipesc

The description contained three elements of pteseportance. It is
these three elements of the appellant's accourthwthie Tribunal was later to
find were implausible. First, he described retgnio his home for medical
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treatment in February 2001, meeting four of hierfds (whom he named) and
telling them of what he had learned about Chrigtyan

"l told them what | had read in the Bible, and thaad spent some time in
Argentina with other Christians. | told them abdig other churches |
had visited in Brazil and South Africa. | wantedt¢ll them everything |

had learned, and how different it all was to Istam.

His friends "indicated that they were disturbedvidyat [he] was telling them®.
They urged him "to renounce this heresy, and toraoghlslam”. A few days
later he began to receive threatening telephorie aalhome, accusing him of
apostasy.

The second element of present importance in tpellmt's account was
that, after he had returned to his ship on 9 M&@01, but some weeks after it
had sailed on 11 March 2001, he was called befogecaptain. His statutory
declaration continued:

"The captain had heard about the rumours that weoelating in my
home town. One of the other crew members had nmédr him of the
ostracism that | had experienced there. Once idhimas, | knew that |
was in a lot of trouble. The captain began by dedmay to know why |
continued to behave like a deviant, and whetherrtimeours were true.
He asked me if | was a Christian. | denied thatak a Christian. But
again, the captain did not believe me. He toldtinag as soon as the ship
returned to Iran | would be dealt with accordinglyntil we returned to
Iran | would continue with my duties, but | woulé Bupervised at every
moment."

The appellant described his increasing fear forshiety, after this interview, as
the anger of the Iranian crew grew. "They [thendreould not understand why
the captain did not lock me up on the ship. Thaysaered me a criminal, and a
disgrace."

The third element of present importance in theedapt's account of
events concerned his being allowed off the shi &pril 2001 to visit a doctor
in Port Kembla. Of this the appellant said:

"The constant psychological and mental harassmefioard the ship had
made me very sick. | was in constant pain. | sbymgermission to get
medical attention, and | believe that the Captaily @llowed this out of
fear that | may die on board of the ship and tleeefbecome his
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responsibility. | was granted permission to seekdical attention in
Australia. | knew that | had to find a way off thleip: | was petrified that
| would be dead by the time the ship returned &o.Ir The harassment by
the crew was getting worse, and | was completelyhatmercy of the
other crew members who considered me an apostate.”

The delegate's decision

The delegate was not satisfied that the appelleast a person to whom
Australia had protection obligations under the Refs Conventidn The
delegate concluded that he was not satisfied ti@tappellant "has a genuine
commitment to Christianity”. In his reasons, tleéegate dealt directly with only
one of the three elements of present importancthenappellant's account of
events preceding his jumping ship. The delegatechthat the appellant had
gone ashore in Port Kembla on 6 April 2001. Hed sihiat the appellant's
"decision to return to the vessel on 6 April 2080 hot consistent with the actions
of a person who feared being seriously mistreatezl/en killed by crew angered
by his alleged interest in Christianity". The dglee made no mention, in his
reasons, of the appellant's account of tellingnfige in his home town of his
interest in Christianity or of the appellant's agabof being called before the
captain to explain this interest.

The Tribunal review — a further statutory declamati

In support of his application to the Tribunal, feview of the delegate's
refusal to grant him a protection visa, the appelsupplied a further statutory
declaration. Given the basis on which the delepatt refused the appellant's
application, it is unsurprising that this secondldeation by the appellant was
directed wholly to demonstrating the appellantisicotment to Christianity.

The Tribunal review — the appellant's oral evidence

As noted earlier, the Tribunal member began heerwew of the
appellant by saying that, on the material that Ibeeh supplied, she was not able
to be satisfied that the appellant qualified fopratection visa. The appellant

6 Convention relating to the Status of RefugeesedainGeneva on 28 July 1951,
[1954] ATS 5, as amended by the Protocol relatmthe Status of Refugees done
at New York on 31 January 1967, [1973] ATS 37.
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then gave evidence on affirmation and called sonteesses to give evidence
about his commitment to Christianity.

The Tribunal asked the appellant questions abaariows matters
including his meeting in his home town with frienadghat had happened when
he was called before the captain on board ship hesmdoing ashore for medical
treatment in Port Kembla. In substance, his arswepeated what he had said
about those matters in his first statutory deciamatbut he amplified those
statements in two important respects. First, wdmked how the captain had any
idea of his interest in Christianity, the appellaatd, "[o]ne of the guys on the
ship was from my own town." Secondly, when askieoué leaving the ship for
medical treatment, he said, "I was sent to medicdd someone accompanying
me and then | was returned to the ship."

If accepted, the first of these answers explaimad it was that what was
said in a conversation over coffee with friends,airhome town hundreds of
kilometres from where the appellant's ship hadheettin Iran, came to the
attention of the ship's captain. If the secondhaf answers was accepted, it
explained why the appellant had returned to hip glien he was allowed ashore
at Port Kembla.

The Tribunal's reasons

In its reasons, the Tribunal described the appedlaclaims as including
that he had "jumped ship because the Iranian atidsohad come to know of his
interest and involvement in the Christian religiamd he was in fear of
punishment". This claim was not accepted "bec#uselribunal considers that
this claim is not credible”. What were said to"key aspects” of the appellant's
claim lacked credibility. Three separate aspe&sevidentified.

First, there was the basis upon which the captame to believe that the
appellant was involved in Christianity. This wasds"to be so tenuous as to be
implausible”. The reasons continued:

“The Tribunal considers it implausible that a peedaconversation while
the [appellant] is in port for ten days would attrthe attention or interest
of the Hezbollah and would become public knowledgeh that a crew
member from the same town had knowledge of it."

Secondly, the Tribunal dealt with the appellanésatiption of his confrontation
with the captain in the following way:
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"Further the Tribunal considers it implausible tiia Captain of the ship
would accuse the [appellant] of apostasy or evewvoliement in
Christianity on the strength of comments from axcraember based on
the [appellant's] personal conversations when i, gaarticularly given
that the [appellant] on his own evidence had noksp of or engaged in
Christian activities on board the ship."

Thirdly, the Tribunal said that it considered "thhe [appellant's] freedom of
movement when the ship was in dock belies the [&pp&s] claim that the crew
‘considered [him] a criminal' ... and the claimsigted in the hearing that the
Captain was intending to hand him to the autharitidnen the ship returned to
Iran". The Tribunal expressed the view that "ié tBaptain was intending to
hand the [appellant] over to the authorities innlrand had informed the
[appellant] of his intention then more stringentasres would have been set in
place in respect to the [appellant's] movement wthen ship was in dock".
Presumably, the Tribunal had in mind steps of timel ko which the appellant
had referred when he spoke of the crew not undeistg "why the captain did
not lock me up on the ship".

These three points, "[c]onsidered collectivelgd the Tribunal "to reject
the [appellant's] claim that the Captain of thepsiias intending to hand the
[appellant] over to the authorities of Iran on 8fep's return to Iran because of
the [appellant's] religious inclinations”. It was this basis that the Tribunal
concluded that it did not accept that the appellaais considered by the Iranian
authorities to be an apostate or actively involwedChristianity prior to his
arrival in Australia”.

The detailed exposure by the Tribunal of its reasp processes was not
criticised and represented in itself a praiseworttgthod of fulfilling the duty to
give reasons. The question is whether the issoewhich those reasoning
processes were directed had been adequately ddtifikne appellant.

Proceedings in the courts below

The appellant applied to the Federal MagistratesrCfor relief under
s 39B of theJudiciary Act 1903 (Cth). By his amended application he alleged,
among other things, that the Tribunal had deni@d procedural fairness by not
putting to him "the critical factors upon which decision was likely to turn®.
The particulars given of those factors referredhe three matters identified
earlier in these reasons. The particulars destribese matters in the following
terms:



23

24

Gleeson CJ
Kirby
Hayne
Callinan
Heydon

(IR SR N

7.

"(@) it [the Tribunal] believed it was not possibfer a personal
conversation between friends in a small town toob&e known
within 10 days to the Hezbollah or other town merape

(b) it believed an Iranian ship captain would not an the word of
another crew member about that personal convernsatid accuse
the [appellant] of apostasy; and

(c) it believed an Iranian ship captain would takere stringent
measures with respect to the [appellant] if hendésl to hand the
[appellant] over to the authorities for questionitigan those
claimed by the [appellant].”

The Federal Magistrate (Raphael FM) dismissed thgpellant's
application. In respect of the ground alleging tvahprocedural fairness, the
Magistrate said that he was satisfied that theethparticulars given by the
appellant did "no more than articulate the Tribismakasoning processes by
which it came to the conclusion that it did abdwé fappellant's] credit" and that,
conformably with the decision of the Full Court die Federal Court in
Commissioner for Australian Capital Territory Revenue v Alphaone Pty Ltd’, the
Tribunal's reasoning processes need not be revéaldte appellant. It is not
necessary to notice the reasons given for disposinthe other grounds for
review that were advanced by the appellant.

On appeal to the Federal Court of Australia, glsifudge of that Court,
Graham J, exercising the appellate jurisdictiontlé Court, dismissed the
appellant's appeal. Again, several grounds wevaraakd, but it is necessary to
deal only with the ground alleging want of proceduairness. Of that ground
his Honour saitithat:

"A decision-maker such as the Tribunal was oblitrecadvise a person
such as the Appellant of any adverse conclusionclvhwould not
obviously be open on the known material. Howevsuch a
decision-maker would not be otherwise obliged t@o=me his or her
mental processes or provisional views to commeimfioreemaking the
decision in question."

7 (1994) 49 FCR 576.

8 SZBEL v Minister for Immigration and Multicultural and Indigenous Affairs [2006]
FCA 59 at [45].
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Procedural fairness

Counsel for the respondent Minister correctly siitea, at the outset of
his argument of the appeal to this Court, that '‘whkarequired by procedural
fairness is a fair hearing, not a fair outcome". s BrennanJ said, in
Attorney-General (NSW) v Quin®:

“The duty and jurisdiction of the court to reviednainistrative action do
not go beyond the declaration and enforcing oflélne which determines
the limits and governs the exercise of the reppgggoower. If, in so
doing, the court avoids administrative injusticeeoror, so be it; but the
court has no jurisdiction simply to cure adminigt@ injustice or error.
The merits of administrative action, to the extehat they can be
distinguished from legality, are for the repositafythe relevant power
and, subject to political control, for the reposjtalone."

It is, therefore, not to the point to ask whethes Tribunal's factual conclusions
were right. The relevant question is about thédmal's processes, not its actual
decision.

It has long been established that the statut@méwork within which a
decision-maker exercises statutory power is oficadlit importance when
considering what procedural fairness requiresis #lso clear that the particular
content to be given to the requirement to accoottgutural fairness will depend
upon the facts and circumstances of the partic@dae. As Kitto J said iMobil
Oil Australia Pty Ltd v Federal Commissioner of Taxation™:

“[T]he books are full of cases which illustrate lbdahe impossibility of
laying down a universally valid test by which tocegain what may
constitute such an opportunity ['to correct or cadict any relevant
statement prejudicial to their vieW' in the infinite variety of
circumstances that may exist, and the necessity of allowing full effect in
every case to the particular statutory framework within which the
proceeding takes place." (emphasis added)

9  (1990) 170 CLR 1 at 35-36.
10 (1963) 113 CLR 475 at 503-504.

11 Local Government Board v Arlidge[1915] AC 120 at 133.
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In the present case, attention in argument, botthigr Court and in the courts
below, was directed more to the particular circamsées of the case than to the
relevant statutory framework, but it is necessaryotice some aspects of that
framework. Unless that is done, the argument mdset too high a level of
abstraction and may proceed upon assumptionsrimdt founded.

First, theMigration Act 1958 (Cth) ("the Act") obliged the Tribunal to
“invite the applicant to appear before the Tributmagive evidence and present
arguments relating to the issues arising in ratatmothe decision under review".
The Tribunal was not bound to extend such an itigitato appear, if it
considered that "it should decide the review indpplicant's favour on the basis
of the material before it?,

Secondly, the Act empowerédthe Tribunal to seek additional
information that it considered relevant, and oldigehe Tribunal to give to an
applicant particulars of certain information thiag tTribunal considered would be
the reason, or a part of the reason, for affirmilmgdecision under review. That
latter obligation did not appl§yto information "that is not specifically about the
applicant or another person and is just about sasctd persons of which the
applicant or other person is a member".

No submission was made on behalf of either theelégg or the Minister
that the existence or content of the obligatiomd¢oord procedural fairness was
directly affected by any provision of the Act. Ratt, the argument proceeded,
for the most part, by reference to what had bedh Isa the Full Court of the
Fe(ggral Court inAlphaone’’. The Full Court (Northrop, Miles and French JJ)
said”:

12 s 425(1).

13 s 425(2)(a).

14 s 424(1).

15 s 424A(1).

16 s 424A(3)(a).

17 (1994) 49 FCR 576.

18 (1994) 49 FCR 576 at 591-592.
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"Where the exercise of a statutory power attréoesrequirement
for procedural fairness, a person likely to be etd by the decision is
entitled to put information and submissions to thecision-maker in
support of an outcome that supports his or herasts. That entitlement
extends to the right to rebut or qualify by furtheformation, and
comment by way of submission, upon adverse matiaal other sources
which is put before the decision-makelt also extends to require the
decision-maker to identify to the person affected any issue critical to the
decision which is not apparent from its nature or the terms of the statute
under which it is made. The decision-maker is required to advise of any
adverse conclusion which has been arrived at which would not obviously
be open on the known material. Subject to these qualifications however, a
decision-maker is not obliged to expose his or inental processes or
provisional views to comment before making the siea in question."
(emphasis added)

Particular attention was directed in argumenthis Court, as it had been
in the courts below, to the Tribunal's conclusibattthe three identified elements
of the appellant's story were not "plausible”. What a conclusion "which
would not obviously be open on the known materiaD? was it no more than a
part of the "mental processes" by which the Trib@anaved at its decision?

Stated in this way, the argument seeks to elueidla¢ content of the
requirements of procedural fairness by setting upichotomy. There are two
reasons to exercise considerable care in appraad¢he problem in that way.
First, it is far from clear that the two categortbat are identified (conclusions
not obviously open on the known material, and memieocesses of
decision-making) encompass all possible kinds afec#hat may fall for
consideration. Secondly, there is a very real tiekt focusing upon these two
categories will distract attention from the fundautad principles that are
engaged.

In Alphaone the Full Court rightly sai:

"It is a fundamental principle that where the sulef procedural
fairness apply to a decision-making process, thty iable to be directly
affected by the decision is to be given the opputyuof being heard.
That would ordinarily require the party affected to be given the

19 (1994) 49 FCR 576 at 590-591.
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opportunity of ascertaining the relevant issues and to be informed of the
nature and content of adverse material." (emplzakisd)

The Act defines the nature of the opportunity & Heard that is to be
given to an applicant for review by the Tribundlhe applicant is to be invited
"to give evidence and present arguments relatirgeossues arising in relation
to the decision under review'®. The reference to "the issues arising in relation
the decision under review" is important.

Those issues will not be sufficiently identifiedevery case by describing
them simply as whether the applicant is entitledatgrotection visa. The
statutory language "arising in relation to the diei under review" is more
particular. The issues arising in relation to @isien under review are to be
identified having regard not only to the fact thiaé Tribunal may exerci$eall
the powers and discretions conferred by the Acthenoriginal decision-maker
(here, the Minister's delegate), but also to tlu flaat the Tribunal is to review
thatparticular decision, for which the decision-maker will haveam reasons.

The Tribunal is not confined to whatever may haeen the issues that
the delegate considered. The issues that arisdation to the decision are to be
identified by the Tribunal. But if the Tribunalkis no step to identify some
issue other than those that the delegate considikspdsitive, and does not tell
the applicant what that other issue is, the applicaentitled to assume that the
issues the delegate considered dispositive arestiies arising in relation to the
decision under review". That is why the point &lieh to begin the identification
of issues arising in relation to the decision und®rew will usually be the
reasons given for that decision. And unless sotheroadditional issues are
identified by the Tribunal (as they may be), it wbordinarily follow that, on
review by the Tribunal, the issues arising in ietato the decision under review
would be those which the original decision-makezniified as determinative
against the applicant.

It is also important to recognise that the inwilatto an applicant to
appear before the Tribunal to give evidence andemalbmissions is an
invitation that need not be extended if the Tridwwansiders that it should decide
the review in the applicant's favour. Ordinarihen, as was the case here, the

20 s 425(1) (emphasis added).

21 sA415.
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Tribunal will begin its interview of an applicantw has accepted the Tribunal's
invitation to appear, knowing that it is not perded by the material already
before it to decide the review in the applicandégolur. That lack of persuasion
may be based on particular questions the Tribuaaldbout specific aspects of
the material already before it; it may be basecdhaihing more particular than a
general unease about the veracity of what is redeal that material. But unless
the Tribunal tells the applicant something différethne applicant would be

entitled to assume that the reasons given by tlegae for refusing to grant the
application will identify the issues that ariser@tation to that decision.

That this is the consequence of the statutoryrsehean be illustrated by
taking a simple example. Suppose (as was thelsasg the delegate concludes
that the applicant for a protection visa is a naloof a particular country (here,
Iran). Absent any warning to the contrary from Théunal, there would be no
issue in the Tribunal about nationality that cobé&ldescribed as an issue arising
in relation to the decision under review. If thebilinal invited the applicant to
appear, said nothing about any possible doubt atheutipplicant's nationality,
and then decided the review on the basis thatgpécant was not a national of
the country claimed, there would not have been damge with s 425(1); the
applicant would not have been accorded procedanaldss.

When it is said, in the present matter, that thpellant was not put on
notice by the Tribunal that his account of certauents would be rejected as
"implausible”, and that this conclusion was "notiolbisly ... open on the known
material", the focus of the contention must fallbopwhat was "obviously ...
open" in the Tribunal's review. That can be idedi only by having regard to
“the issues arising in relation to the decisionamceview". It is those issues
which will determine whether rejection of criticalspects of an applicant's
account of events was "obviously ... open on theenknmaterial®.

If the issues on the review of the delegate'ssilmtiby the Tribunal are
identified no more particularly than by the questits the applicant entitled to a
protection visa?", rejection of some, or all, aspenf his account of the past
events said to found his fears of persecution wealtlevidently be a conclusion
open to the Tribunal. The conclusion would be opecaus@very aspect of the
applicant's claim would be in issue in the Tribimakview of the delegate's
decision. But if the issues are to be identifieor@nparticularly, other questions
arise.
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40 More than once it has been gaithat the proceedings in the Tribunal are

not adversarial but inquisitorial in their genechhracter. There is no joinder of
iIssues between parties, and it is for the applit@ma protection visa to establish
the claims that are made. As the Tribunal recoidats reasons in this matter,
however, that does not mean that it is useful gakpn terms of onus of prgdf
And although there is nwinder of issues, the Act assumes that issues can be
identified as arising in relation to the decisiardar review. While those issues
may extend to any and every aspect of an applgcat#im to a protection visa,
they need not. If it had been intended that thibufal should consider afresh, in
every case, all possible issues presented by dicapys claim, it would not be
apt for the Act to describe the Tribunal's taskcasducting a "review", and it
would not be apt to speak, as the Act does, oidhges that arise in relation to
the decision under review.

41 The appellant's complaint in the present matter ba expressed in
different ways. It could be described as being tha@ Tribunal acted upon
unstated assumptions about the nature of Iraniaretyp when it decided that
three aspects of his account were implausible.tS@ake one of the three critical
issues, when the Tribunal concluded (as it did) thaas implausible that what
was said in a conversation between friends ovefeeofvould come to the
attention of a fellow member of the appellant'sacesnd thus be conveyed to the
ship's captain, the Tribunal assumed that mattersligious interest would not
ordinarily be the subject of gossip in a town irtlsa way as to come to the
attention of a fellow crew member. The appellayssthat he had no notice that
the validity or content of the cultural and othesamptions that underpinned his
account were in issue.

42 But closer examination reveals that the appefaotmplaint is more
deep-seated than a complaint about the making sthted cultural assumptions.
It is that he was not on notice that his accourtta¥ his ship's captain came to
know of his interest in Christianity, and his acebof the captain's reaction to
that knowledge, were issues arising in relatiotheodecision under review.

22 Abebe v The Commonwealth (1999) 197 CLR 510 at 576 [187Re Minister for
Immigration and Multicultural Affairs; Ex parte Applicant S154/2002 (2003) 77
ALJR 1909 at 1918 [57]; 201 ALR 437 at 450.

23 cfMcDonald v Director-General of Social Security (1984) 1 FCR 354.
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The delegate had not based his decision on edth#rese aspects of the
matter. Nothing in the delegate's reasons forsttatindicated that these aspects
of his account were in issue. And the Tribunal wkd identify these aspects of
his account as important issues. The Tribunal mhd challenge what the
appellant said. It did not say anything to himtth@uld have revealed to him
that these were live issues. Based on what thegdtd had decided, the
appellant would, and should, have understood thdraleand determinative
question on the review to be the nature and extehts Christian commitment.
Nothing the Tribunal said or did added to the issihat arose on the review.

Conclusion: entitlement to relief

The Tribunal did not accord the appellant procatidairness. The
Tribunal did not give the appellant a sufficienpogunity to give evidence, or
make submissions, about what turned out to be tmhe three determinative
issues arising in relation to the decision undeiesg.

That conclusion is decisive of the present appéais as well, however,
to say something more about the third aspect oafpellant's account which the
Tribunal considered to be determinative. That Wwasbeing allowed ashore to
obtain medical treatment before he jumped ship.e dllegate had concluded
that the appellant'seturning to his ship was not consistent with the fear which
the appellant said he then held for his safetyfollowed that what were the
circumstances surrounding the appellant's goingrasbn this occasion was an
issue arising on the review by the Tribunal.

Three further general points should be made.

First, there may well be cases, perhaps many cadesre either the
delegate's decision, or the Tribunal's statementguestions during a hearing,
sufficiently indicate to an applicant that evervidpihe or she says in support of
the application is in issue. That indication ma&ygiven in many ways. It is not
necessary (and often would be inappropriate) fer Tmibunal to put to an
applicant, in so many words, that he or she isglythat he or she may not be
accepted as a witness of truth, or that he or sl be thought to be
embellishing the account that is given of certaiargs. The proceedings are not
adversarial and the Tribunal is not, and is notatopt the position of, a
contradictor. But where, as here, there are dpea#pects of an applicant's
account, that the Tribunal considenay be important to the decision and may be
open to doubt, the Tribunal must at least ask gpi@ant to expand upon those
aspects of the account and ask the applicant taiexwhy the account should be
accepted.
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Secondly, as Lord Diplock said iR Hoffmann-La Roche & Co AG v
Secretary of State for Trade and I ndustry®*:

“the rules of natural justice do not require theisien maker to disclose
what he is minded to decide so that the parties mmaye a further
opportunity of criticising his mental processesdoefhe reaches a final
decision. |If this were a rule of natural justio&yothe most talkative of
judges would satisfy it and trial by jury would leato be abolished.”

Procedural fairness does not require the Tribumagive an applicant a running
commentary upon what it thinks about the evideritat is given. On the
contrary, to adopt such a course would be likelyrto a serious risk of
conveying an impression of prejudgment.

Finally, even if the issues that arise in relationthe decision under
review are properly identified to the applicanterth may yet be cases which
would yield to analysis in the terms identified tne Full Court of the Federal
Court in Alphaone. It would neither be necessary nor appropriatendav
foreclose that possibility.

In the light of the conclusions reached it is netessary to consider the
larger issues debated in oral argument of the ageaut what, if any, guidance
may be had from the course of decisions in the ige€&ircuit Court of Appeals
in the United States concerning plausibility finginin refugee proceedirfgs
Determination of those issues would require closarenation of the legislative
and regulatory premises that underpin that courselezisions. However,
nothing in the conclusions just stated would apgedne inconsistent with the
general approach taken in those decisions. Todh#ary, they would appear to
conform to the principles we have expressed indbwtext of the Australian
legislation.

24 [1975] AC 295 at 3609.

25 See, for exampleyling Shi Xue v Board of Immigration Appeals 439 F 3d 111
(2006); Zhi Wei Pang v Bureau of Citizenship and Immigration Services 448 F 3d
102 (2006).
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Orders

For these reasons the appeal should be allowddowsgts and the orders
of Graham J made on 9 February 2006 set asideheln place there should be
orders that (a) the appeal to that Court is allowgd costs; and (b) the orders of
the Federal Magistrates Court made on 23 Febru2d$ 2re set aside. In place
of the orders of the Federal Magistrates Courtetlséould be an order that a writ
of certiorari issue to quash the decision of thtuBee Review Tribunal made on
27 June 2003 and an order that a writ of mandassigeirequiring the second
respondent to determine according to law the agftic made on 5 June 2001
by the appellant for review of the decision of éedate of the first respondent.



