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the direction that the applicant is a person tonwho
Australia has protection obligations under the geés
Convention.



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Multicultural Affairs to refuse grant the applicant a Protection (Class XA)
visa under s.65 of thdigration Act 1958 (the Act).

The applicant, who claims to be a citizen of Indoagarrived in Australia and applied to the
Department of Immigration and Multicultural Affaifgr a Protection (Class XA) visa. The
delegate decided to refuse to grant the visa atifiaabthe applicant of the decision and his
review rights by letter.

The delegate refused the visa application on teesthat the applicant is not a person to
whom Australia has protection obligations underRiedugees Convention.

The applicant applied to the Tribunal for reviewtloé delegate’s decision.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid application for
review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thasi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahé¢he relevant criteria for the grant of a
protection visa are those in force when the vigdiegtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2) of the Act relevantly provides thatigerion for a Protection (Class XA) visa

is that the applicant for the visa is a non-citiseAustralia to whom the Minister is satisfied
Australia has protection obligations under the gefts Convention as amended by the
Refugees Protocol. ‘Refugees Convention’ and ‘RefisgProtocol’ are defined to mean the
1951 Convention Relating to the Status of Refugeels1967 Protocol relating to the Status
of Refugees respectively: s.5(1) of the Act. Furttréeria for the grant of a Protection (Class
XA) visa are set out in Parts 785 and 866 of ScleeBuo the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees ConventionthedRefugees Protocol and generally
speaking, has protection obligations to people aigorefugees as defined in them. Article
1A(2) of the Convention relevantly defines a refigs any person who:

owing to well-founded fear of being persecutedré@asons of race, religion,
nationality, membership of a particular social graw political opinion, is
outside the country of his nationality and is ueadn, owing to such fear, is
unwilling to avail himself of the protection of theountry; or who, not having
a nationality and being outside the country offarsner habitual residence, is
unable or, owing to such fear, is unwilling to retto it.

The High Court has considered this definition muaber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant Av MIEA (1997) 190 CLR 225JIIEA v Guo (1997)



191 CLR 559Chen Shi Hai v MIMA (2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar (2002) 210 CLR 1IMIMA v Respondents S152/2003 (2004) 222
CLR 1 andApplicant Sv MIMA (2004) 217 CLR 387.

Sections 91R and 91S of the Act now qualify sonpeets of Article 1A(2) for the purposes
of the application of the Act and the regulatioms fparticular person.

There are four key elements to the Convention d&fim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsiudes, for example, a threat to life or
liberty, significant physical harassment or illdéteent, or significant economic hardship or
denial of access to basic services or denial chafpto earn a livelihood, where such
hardship or denial threatens the applicant’s cayp&uisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemf)ainst a person as an individual or as a
member of a group. The persecution must have ariabffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonesthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthef persecutor.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbiely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &zhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-founded”
fear. This adds an objective requirement to theireqment that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odqrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hisepiféar, to return to his or her country of
former habitual residence.



Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicant. The Tribunal also
has had regard to the material referred to in tlegéhte's decision, and other material
available to it from a range of sources.

Protection visa application

The applicant stated that he had entered Austwalia false passport. He provided documents
relating to his education, his marriage, and hiotresian ID card in his stated true name. He
also submitted a letter from the Australian Achelgi&ty confirming that he was Achehnese.

The applicant stated in his protection visa apgbcethat he was married with children, and
that he had completed a number of years of educdtie stated that he had worked and was
self employed.

In a statutory declaration submitted with the pcbta visa application, the applicant stated
that he opened a business. The business prospaidte had a number of employees with a
high turnover a month. The applicant joined SIRR&d€h Referendum Information Centre),
which was working for a referendum on independdacéceh. He became a sponsor of
SIRA, and gave donations of money and goods. @bcation of the anniversary of the
founding of SIRA was organised in Banda Aceh. Rebpm all levels of the community
joined in. The applicant stated that after thex¢éhwere a number of killings and
kidnappings. One of his relatives, a member of GAds taken from his home and was shot
dead in front of his house by the military.

The applicant gave money to local GAM members. Qfrfas relatives was among them. He
donated money through civilian members of GAM. &hea where his relative was stationed
was attacked. His relative and several other GAdMnimers were shot dead by the
Indonesian military. When he was working at hisibass several members of the
Indonesian military came. They took up their waegpand pointed them to his head. They
struck him and one of his employees and used ablesnguage. They took him to the

district military headquarters for interrogatiorddme was detained for one week. The
military had found evidence that he was a suppaft&AM. After a week they demanded
that he give them a large amount of money and eereguired to report to their headquarters
every two days for the next two months.

After he was released, the applicant continueddikwn his business, and also to give
donations to GAM. Business was suffering, howelecause the situation was
deteriorating, and there was often fighting betwiéenmilitary and GAM. The applicant
often had to close his business. The militarydsaa for the applicant at his home and his
business, as they were suspicious that he waswgbijorting GAM. They did not find him,
but they found a GAM flag at his business, and theynt the premises down. At the time,
the applicant and his family were outside Acehfridnd telephoned him to tell him that his
business had been burnt down, and that one ohiidogees had been shot dead. He also
told the applicant that he was on the list of thktany’s wanted persons. The applicant
telephoned another friend, who confirmed what it friend had told him. The applicant



and his wife decided not to return home to Acelt tbistay where he was, because they
believed that if he returned he would be killede stayed there for several weeks and then at
the beginning he and his wife decided to go to Bagd Throughout the time that he stayed
in Bandung, he was in hiding and moved from placglace to ensure that the Indonesian
military and intelligence agents did not find hirAfter the tsunami occurred in late
December 2004, he wanted to return to Aceh butte@$rightened to do so.

The applicant no longer felt safe in Indonesiahedound an agent who was willing to
arrange a passport for him. He arranged for tipicgmt to go to the immigration office and
have his photo taken. He obtained a passporfatsa name, and false date and place of
birth. The applicant paid a large bribe for thegmort. After several weeks the applicant
found an agent who was able to arrange a visadistrAlia and travelled to Australia. The
applicant had to pay a large amount of money fettitket and the visa. The applicant
decided that it would be safe for his wife, as anaa, to return to Aceh. She and his
children returned. The applicant then made arnawegés to leave Indonesia.

The applicant stated that he would be arrestetyremt and possibly killed if he returned to
Indonesia. He stated that he did not accept thdittons agreed to by those who signed the
Memorandum of Understanding (MoU) on behalf of GAMrticularly that Aceh would
forego the right to independence. The applicasuisviction was that there could be no
future for Aceh as long as it remained a part dblmesia. Because of this conviction, the
applicant would have to continue to advocate inddpace for Aceh. He therefore could not
support the Helsinki agreement and the new lawdwauld be regarded as an enemy by the
Indonesian authorities.

The applicant feared serious harm from the Indamesiilitary, the intelligence forces, the
police and the militia.

The applicant also submitted a number of repoaisifexternal sources regarding the
political situation in Aceh, and a submission sumisiag the reports relating in particular to
human rights violations in Aceh, the peace plams réintegration of GAM members into
civilian society, the role of the militia and inigence forces, and the absence of provisions
in the MoU for the expression of aims for an indegent Aceh.

Departmental interview

At the Departmental interview the applicant proddketails about his family and his
employment. He also gave details about the platese he lived, including where he lived
outside Aceh prior to his departure for Australidhe applicant told the Department that he
was seeking protection because he did not thine twere any guarantees for his safety if he
remained in Indonesia. He stated that he was alreai GAM and also a sponsor of SIRA.
He explained to the Department how he passed irdtbiomto GAM leaders and between
GAM members. He gave examples about how he pasfethation to one of the leaders in
his area.

The applicant provided details of how one of hiatrees, a member of GAM, was shot by
the military. He also gave details about how he detained, and interrogated, because the
military had found evidence that he had contributexhey to GAM. The applicant provided
information about the circumstances of his relabieeng killed by the military, which led to
the evidence being discovered. He provided an axtafthow he discovered that his



business had been burnt down by the military, aatidne staff member had been killed,
apparently because the military had found a GANd @ia the premises.

The applicant gave details to the Department op#reod of time that he spent in Bandung.
He stated that he decided to leave Indonesia bedaudid not feel safe, as the police and
military were looking for him. He told the Depasnt about how he arranged to obtain a
passport in a false name, and how he eventualbiredd his visa. The applicant also stated
that he did not believe he could relocate to argthet of Indonesia because when he was in
Bandung he did not stay in one place. The Departindicated to him that he had only
given one address in Bandung. The applicant stasgche moved around if he felt insecure;
he was worried about being targeted by the militarg intelligence services. He hardly left
the houses where he was staying, and he was saaoetigoing out.

The applicant provided some information about bistacts with the Aceh society in
Australia. The Department also discussed withaghigicant the country information which
indicated that a peace agreement had been reathedyust 2005, and the recent
information from July 2006 that the Aceh Governabitehad been passed into law. The
Department indicated that the country informatiodi¢cated that the applicant would not face
problems amounting to persecution if he returnekidonesia. The applicant stated that the
laws which were passed in July 2006 did not refldtat was drafted as a result of the peace
agreement.

After the departmental interview the applicant sutted further country information to the
Department. The applicant also submitted a stgtateclaration stating that when he rang

his wife recently, she told him that men had relgemten acting suspiciously near their

home. One of the men knocked on the door of tleehand asked where the applicant was.
His wife told the man that he had left Indonesid bad gone overseas. His wife told the
applicant that she knew that the man was not fra@h®ecause of his accent. The applicant
phoned his wife, and she told him that she wascasdbecause some persons had driven past
her house three times recently and had behaveicgusgly. The persons who did this

always slow down significantly as they passed sk to look at it.

Tribunal hearing

Theapplicant appeared before the Tribunal to giveewig and present arguments. The
Tribunal hearing was conducted with the assistahe® interpreter in the Indonesian and
English languages.

The applicant was represented in relation to thieeveby his registered migration agent. The
representative attended the Tribunal hearing.

Prior to the hearing further submissions and cqunformation were also received from the
applicant’s representative. In a statutory dedlanahe applicant provided further details of
his involvement with SIRA. He made financial dopag and sometimes assisted with
arrangements such as helping to hire trucks topakele to attend meetings. He gave details
of the assistance he provided to a coordinator aéswdetails of her arrest and

imprisonment. He stated that she perished in theatsi of December 2004 because she
could not escape from her prison cell.

The applicant referred to information that SIRA teen banned in July 2006. His view was
that the organisation was banned because the #ighaovere afraid of the centre’s influence



and the fact that it had advocated full expressionishes for independence. The applicant
provided further details of his association with BAncluding his financial support. He

gave further details of being detained, and thelerds resulting in his business being burnt
down. He outlined how he remained in Bandung feesd months after moving there. He
stated that he feared he would be at risk of dietemtr serious physical harm if he returned
to Indonesia because of his past association Wit @nd because he continued to advocate
for independence for Aceh.

At the hearing the applicant told the Tribunal th&tinvolvement in SIRA included
arranging transport for people to get to meetikgsalso assisted one of the coordinators in
places where she undertook work in support of éfierendum issues. His work with SIRA
was undertaken in secret so that the intelligercaces would not find out about it. The
Tribunal raised with the applicant the issue thdha time he described his assistance for
SIRA the organisation was legal, and there shdwddefore have not been any need for him
to provide assistance in secret. The applicantdtiiat the government authorities regarded
the organisation with suspicion because it was ey the objective of independence, and
there were therefore risks in being involved in dhganisation.

The applicant gave further evidence of his supfmrrGAM, and of how relatives of his had
been supporters of GAM. The applicant stated tkavhs detained when the authorities
found some papers on his relative who was killdee Tribunal discussed with the applicant
that there appeared to be some inconsistent evedssmut who the papers were found on.
The applicant explained that his relative had ketdhe GAM headquarters and this is where
the papers had been found. He stated that GAMalidisually keep such evidence, but
perhaps had not had a chance to destroy it befarasi found.

The applicant explained to the Tribunal that het k&AM flags in his premises for
safekeeping; he was going to hand them over to G&bt his return but the military raided
his business in the meantime. He did not know évtain whether the business was burnt
down because the military had found the flags. kigeustood from talking with his contacts
that the army became very angry when they raidedbtisiness. He deduced that one of the
reasons for burning down the business was thdtabs were found, because they were
prohibited. He stated that it was also appearediieamilitary had obtained some
information about his assistance to GAM.

The applicant gave the Tribunal further detailshaf circumstances of his business being
burnt and an employee being killed. He also expldimow he moved around when he went
to Bandung in order to avoid detection by the arities. He also stated that he used a false
ID in Bandung, which was in the same name as he tasebtain a false passport. The
Tribunal discussed with the applicant its concéhas the false ID he used in Bandung was in
the same name as the false passport, when it aapfram previous statements that the false
name for the passport was arranged when he sagea about getting a passport, and it
appeared that the person who arranged the passubriot asked for any ID documents. The
applicant explained that he just used the falsedf@ and paid money to the agent; no other
documentation was used.

The applicant told the Tribunal that it took hinwvhile to get a false ID card in Bandung. He
got information from a friend about the possibéi#iof getting to Australia but it took a while
for him to arrange a visa for Australia.



The applicant stated that he did not think he coelldcate to another part of Indonesia
because he would be targeted by the authoritiesragone who was clearly Acehnese. He
told the Tribunal that just recently a relative wiexd travelled to Indonesia from another
country had been taken aside on entry and hade®st ¥een since. The Tribunal discussed
with the applicant the country information whicldicated that the new governance laws for
Aceh would bring economic benefits to the proviaod a large degree of autonomy. The
applicant stated that he believed the new lawsdideflect the agreements reached in 2005,
and that in any case his view was that the onlioagdbr Aceh was to continue to seek
independence from Indonesia. He would advocatthferand would therefore be at risk of
apprehension and mistreatment by the authoritiesalbb stated that many people did not
agree with those in GAM who accepted autonomy rdtien independence, and referred to a
split in GAM arising from the fact that there wéeaders who did not agree with the
developments since the Helsinki agreement of 2B@5could not live in Indonesia because
he would not be able to express his views thap#&wople of Aceh should continue to pursue
independence.

The applicant’s representative clarified to thébtlinal the issue which the Tribunal raised
about inconsistent evidence relating to the pevdom was killed, and the circumstances in
which evidence of the applicant’s financial supgortGAM was found. She stated that she
discussed this matter with the applicant when pregdis statutory declaration. She recalled
that he spoke about his relative being the perdomwas killed, and that the documents were
found either on him or at the place where he wagrsg). She confirmed that the applicant
had made the connection between his relative angehson who he stated was killed in the
statutory declaration. She advised the Tribundltthe statutory declaration may have
inadvertently missed a reference to the relativéhaoit appeared the applicant was referring
to another person. She confirmed her understaridatghe applicant was always referring to
his relative as the person who was killed, and titcircumstances surrounding this incident
led to the military finding evidence of the apphta financial support of GAM.

External information

There is a considerable body of information frorteexal sources regarding the conflict in
Aceh, and in particular the founding of Gerakan W\b&erdeka (GAM, or the Free Aceh
Movement) in the late 70s and that movement’s cagnpancluding an armed struggle, for
independence from Indonesia.

The US State Department has reported on humarsrahitses in Aceh, but also on the
positive developments of the August 2005 peacerdcco

Security forces continued to commit unlawful kigsof rebels, suspected
rebels, and civilians in areas of separatist agtivwhere most politically
motivated extrajudicial killings also occurred. T@avas evidence that the
Indonesian Armed Forces (TNI) considered anyoriediby its forces in
conflict areas to be an armed rebel. The governhaegely failed to hold
soldiers and police accountable for such killingd ather serious human
rights abuses in Aceh and Papua.

Following the December 2004 earthquake and tsuttznhhit Aceh Province,
the government and GAM rebels pursued negotiatioaisresulted in an
August 15 peace accord in the form of a Memorandfibinderstanding
(MOU). Implementation of the MOU ended an almosééhdecades-long



conflict and resulted in a substantial decreaseiman rights violations by the
TNI, police, and GAM rebels.

The Human Rights Nongovernmental Organization (NG@alition in Aceh
reported that during the year the TNI killed 42 GAMurgents and arrested
1; 44 civilians were killed. The same organizatieported that 40 civilians
and 37 GAM members were killed before the MOU amilvdians and 5
GAM members were killed after the MOU.

On January 3, in Bireuen, Aceh, six members ofltiespecial forces
(Kopassus) reportedly killed two men and injuredther when the men tried
to intervene in the alleged apprehension of theaf@nGAM member.

Humanitarian volunteers reported that TNI and Foltobile Brigade
(Brimob) personnel killed three suspected rebdbr aipturing them during a
joint operation in Serba Jaya village in Aceh JBjistrict.

The NGO Commission for Disappearances and Victimdalence Aceh
reported that GAM killed seven civilians; the HunRights NGO Coalition
reported that GAM killed 17 soldiers during the yea

On May 4, GAM rebels allegedly shot and killed aeseyear-old boy in
North Aceh Regency during a rebel ambush of a \elsi@rrying the boy. The
incident left 10 others, including three soldiengired.

The TNI and the police rarely investigated extraiad killings and almost
never publicized such investigations.

There was no known progress in the following cdisea 2004: the four
civilians found dead in a jungle near Peureulalst Baeh; the killing of
civilian Cut Musdaifah in Wakheuh village; the giégsl GAM killing of local
legislature candidate Muhammad Amin; and the shgadeath of a paramedic
in South Aceh. There were no developments in thg 2093 killing of local
legislature member Jamaluddin Hasany; in the JO8BXilling of former

GAM member Cut Aca Budi; in the July 2003 killingschoolteachers
Muslim Sulaiman and his wife Darmawati; or in Ded®n2003 bombing that
killed 9 persons at an outdoor concert in Peure|flag State Department
Country Reports on Human Rights Practices 200%riedia, March 2006)

There developments relating to the signing of taerlon Aceh Governance in July 2006
have been widely reported, though reports alsacatdia number of uncertainties in relation
to how the new laws will operate and be received:

The chances of lasting peace in Indonesia's unhagilgern province of
Aceh brightened on July 11th. A law was passedtoigit generous
autonomy, as promised last August in a pact betweegovernment and the
separatist Free Aceh Movement (GAM), which formalhded a 29-year
armed struggle. According to the new law, the A@aslenwill receive tens of
millions of additional dollars from the governmetitey will keep 70% of the
revenue from their large oil and gas reserves;taeg will have a bigger say
in the running of their province. For the first 8nn Indonesia, local political
parties will be allowed in Aceh. Since these wdl e formed in time to



contest provincial elections expected in Novemimgliyidual candidates will
be allowed to stand as independents, anotheffdirdéhdonesia.

Many Acehnese politicians reckon all this has fiatisabout 90% of their
demands. Others are less content. GAM has lingeongerns over whether
the government will honour its agreement. And mAoghnese are furious
that a promised human-rights tribunal will havepaovers to investigate
crimes committed during the long conflict. Some Wwoese fears are more
personal. Many women, for instance, predict thatfttnmal adoption of
Islamic law, another fruit of the peace agreemwiikt,erode their already
meagre rights. But these objections are most uglikescupper the
agreement. A provincial strike, called by someidessts on July 11th, was
scantly observed, reflecting broad support forgbace process. Moreover,
ministers in the central government have also psethto amend the law if it
is seen to have failed to satisfy the demands @it Aoehnese.

A more pressing threat to Aceh's prospective staliibs been posed by a
spate of crime, including five murders, this momthalysts say this may
indicate disgruntlement among many low-level ex-GAMmbers, in
particular over the failure of government peace-mgkncentives to reach
them. The government sent half the sum earmarkeekfonilitants to GAM's
district leaders. But it has withheld the rest uitbse leaders submit lists of
recipients' names. These lists have yet to be sente former fighters are
turning to crime to survive. Compounding the dissattion with the scheme
is more general unhappiness with the pace of mingifthe ruins left by the
December 2004 tsunami, which devastated most ofi'Aa®astal
communities. Still, without the disaster, it is ikely that the government and
militants would have made peace.

There are also fears over what may happen after@pEan Union-led peace
monitoring mission leaves Aceh in September. ThegEdlip has done well to
maintain relative tranquillity, and has moderatadaus local disputes
competently. But it has failed to establish a Iaaicessor ahead of its
departure. Unless it finds an appropriate body stiare is a real danger that
all its good work will start to unravel towards teed of the year.
(‘Brightening Skies over Aceh’, The Economist, 18yJ2006)

Of particular relevance to this review are repttd relate to claimed factional splits within
GAM. Dr Sidney Jones of the International Crisi®@ (ICG) reported in September 2006
to the press about the recent splits in GAM, ard@G examined the issue of factional splits
in greater detail in its briefing notes on the Draber 2006 elections:

That rift, which GAM spokesmen call “differencesaginion”, pits the old
guard leadership that was based in Sweden throagi®gconflict against
younger figures who stayed in Aceh and foughtrupged into the open in
mid-2006 as the organisation sought to set polistrategy and decide on
candidates for the elections. In Aceh, unlike otemts of Indonesia,
candidates without party affiliation are allowedabling GAM members to
stand as independents. The old guard supportedartyebacked slate for
governor and deputy governor, the younger leademdependent ticket. One
of the candidates was physically attacked by hisl's supporters on 22



November in Bireuen, Aceh. On 27 November, in whiially seemed an
effort at reconciliation, GAM announced at a pressference that it would
stay neutral as an organisation. In fact, the givisemains deep and could
affect not only these elections but GAM’s plan®tald its own political
party. The split is significant because so muchgsam the December poll.
For GAM itself, the elections are a test of poétistrength and an indication
of how much work it will have to do to win the mugtore important 2009
elections, when seats in the provincial parlianvéiitbe at stake. Senior
GAM strategists believe that if they can contraittparliament, they can set
the political agenda for Aceh'’s future. In this senthe December elections
are a dry run, and it will not be disastrous ifith@se most races, as long as
they can get a respectable percentage of the vote.

For the armed forces and many Jakarta-based ddffithe polls are a test of
GAM'’s good faith. Will GAM candidates refrain froosing the separatist flag
or suggesting that independence is just arounddheer? Senior military
officers make little effort to disguise their suspins that GAM is exploiting
the peace to rebuild and regroup and is only payimgervice to Indonesian
sovereignty. (The regional military commander wdraé GAM candidates to
swear an oath of loyalty to the Indonesian stateNas persuaded to drop the
idea.) For many Acehnese in former conflict aréas elections are a gauge of
whether the peace will hold. An IFES survey conddah September-October
2006 suggested 93 per cent of Acehnese believadhtons will help secure
the peace but 55 per cent are concerned abouhemlevhether by ex-GAM,
ex-militias, government security forces or politiparty supporters.

Before the incident in Bireuen, there were feaet the military or
intelligence service would prevent a GAM victorlgat GAM would use
intimidation and threats; and that long-dormanitrag would reemerge as
goon squads for non-GAM candidates. Now there eaesfof intra-GAM
violence as well, although both sides insist tlvatebe no repeat of the 22
November attack, and the first days of the fornaamhpaign, which began on
24 November, have gone smoothly. (‘Aceh’s Locatidas: The Role of the
Free Aceh Movement (GAM)’, International Crisis @po Asia Briefing 57,
Jakarta/Brussels, 29 November 2006).

Dr Edward Aspinall, a leading expert on GAM frone tAustralian National University, has
commented to the Tribunal on the split within GAAmd on the risks of a GAM supporter
who continued to advocate independence sufferingyha

There is indeed a split among former supporteiseé Aceh Movement
(GAM) outside the country about the Helsinki PeAgeeement, with one
(relatively small) group continuing to support ipgadence for Aceh. This
split partly continues an early and very bitterision in the movement which
developed some years ago between a group calleGA¥®-and the
mainstream GAM (the mainstream was led from Swdxeindividuals like
Malik Mahmud and Zaini Abdullah). This split led lbitter acrimony and at
least one murder in Malaysia. Many (though notd@iithe group who now
criticize the Helsinki peace agreement and condégmmmainstream GAM
leadership for supporting it, were formerly suppastof MP-GAM. For your
information, | paste below a declaration made eathis year by supporters of



this group. From my own associations with membéth® Acehnese
community in Sydney, | am aware that several membgthe Acehnese
community in Australia are affiliated with this gno (or at least share its
views) and continue to support Acehnese indeperdenc

This split is separate from the one which Sidnayedaefers to. That split has
occurred in the mainstream GAM ranks — ie amongeheho support the
Aceh peace process. There is considerable bitehese, too, and | have read
some reports about intimidation and minor violeregulting from it, but not

of very serious violence (e.g. killings). This doet mean that such violence
has not occurred, just that | haven’t heard abtout i

| do not know if the history of tensions within GAMferred to in point 1
above would put someone who was affiliated withrthieority position (ie
support for continued independence) at risk ofenck from other GAM
members if he/she returned to Aceh. | certainlyi¢oot rule that out:
certainly at the height of the conflict, there warany rumours of such
violence taking place and | have heard GAM membi@mselves say at that
time that they would kill members of MP-GAM thewifad in Aceh. | do not
know to what extent that rancour and hostility aaunés into the post-peace
agreement climate. Discussions among Acehneserausaemail lists | am
party to do reveal that there is much continuirttebiess; it may be possible
that this would lead to violence, though | canrat for sure.

| believe that any person who returned to Aceh@amdpaigned for the
independence of Aceh would be at serious risk rgfsarThe peace agreement
has been possible only because GAM gave up itsosufgy independence. In
other parts of Indonesia, advocates of independemaarious regions
continue to be arrested for violating makar (tredgoovisions of the criminal
code. Government security force leaders in Acelelsdated at various times
that they are suspicious of, and would like to takgon against, former
independence supporters who now endorse the peaoesp, but they have
been constrained by the fact that all such pereawus carefully avoided
stating their support for independence. It is thery likely that if a person
was to openly advocate independence, that sedaritgs would find it
politically expedient to make an example of sugeeson. (Aspinall, E.,
‘Factional splits in GAM’, 9 November 2006).

Dr Aspinall’'s comments are echoed to some extermdoyments made by another GAM
expert, Deakin University’'s Associate Professor @amiKingsbury. He has advised that he
does not ‘believe that anyone has anything toffean either faction of GAM’, though ‘if
Acehnese do advocate independence, they mightrbequeed by police or soldiers’
(Kingsbury, D., ‘Factional splits in GAM’, 30 Octeb2006).

FINDINGS AND REASONS
The Tribunal is satisfied that the applicant isteen of Indonesia and that he is Acehnese.

The Tribunal finds that the applicant has genemalgsented consistent claims throughout the
processing of the application. The Tribunal isSe#d that the applicant has been a supporter
of GAM and was also actively involved in the adies of SIRA in Aceh. The Tribunal



accepts that relatives of the applicant have beeweamembers of GAM and have held
senior positions in the movement. The Tribunal ptxéhe evidence that one of the
applicant’s relatives was killed. The Tribunal aésrwepts that another of the applicant’s
relatives held a senior position in the movemeanttaat he was killed in an attack on GAM.

The Tribunal accepts the applicant’s evidence tllegtrovided financial donations to GAM,
and that he is likely to have provided supporttimeo ways such as passing information to
various members when asked. The Tribunal also éxtiegt the applicant was involved in

the activities of SIRA, and that he assisted tlyaoization in arranging transport and in
helping coordinators to arrange meetings. On his ewdence he was not, however, a high
profile member of the organization. The Tribunaldf that some of the applicant’s evidence
to the Department about his activities in suppgr8AM was vague. The Tribunal accepts
however in the context of the overall evidence ag ¢iven that he did support the movement
in a number of ways.

The Tribunal raised with the applicant some issuesre it appeared that his claims were
inconsistent. For example the Tribunal raised \with the issue of information in different
statements about the circumstances which led th&mito discover that he had provided
financial support to GAM. The issue was importasttee applicant claimed that he was
detained and interrogated as a result. The Tribac@pts the applicant’s responses to the
Tribunal’'s concerns, and also his representatigrfdanation that part of his statement may
have inadvertently missed a reference to his w&afihe Tribunal is satisfied that the
applicant has given credible evidence about thrumistances which resulted in him being
detained. The Tribunal accepts that he was detanddnterrogated at this time as a result of
evidence which the authorities found indicatingiees a supporter of GAM, during an
operation in which his relative was killed by tmelbnesian military forces.

The Tribunal accepts the applicant’s evidence liisbusiness was burnt down by the
military while he and his family were away, andtthanember of his staff was killed. The
Tribunal accepts that at the time he had kept GAphasgatist flags in his premises. The
Tribunal is unable to establish whether this wasdble reason why his business was burnt
down, or whether the military had other informattbey had about the applicant’s
association with GAM, or even whether their actiase influenced by the fact that he had
relatives who were senior members of the movenoerg,combination of these factors. The
Tribunal accepts however that the actions of tHéary had a political motivation arising
from a perception by the military that he suppoded was involved in GAM.

The Tribunal accepts that this incident (includihg death of an employee), combined with
the applicant’s previous detention and interrogaby the Indonesian military and the death
of relatives at the hands of the military, led &pplicant to fear for his safety if he returned to
Aceh. The Tribunal is satisfied that this was wieyremained initially where he was and then
moved to Bandung, where he stayed for a numberootims before he left for Australia.

The Tribunal accepts the applicant’s evidence lteaised a false identity in Bandung and
that he essentially went out as little as poss#uie, moved addresses in order to avoid
detection by the authorities. The Tribunal is $itiswith the applicant’s explanation about
moving to different addresses in Bandung. The apptihad indicated this in his application
form, and the Tribunal is satisfied that he haseeably explained that he gave one main
address for Bandung in the form, but moved to wBffié locations because felt insecure about
his personal situation.



The Tribunal is satisfied that the applicant’s poeg detention and interrogation by the
Indonesian military, and the destruction of hisibess by the military constitute serious
harm that amounts to persecution. The Tribunadisfsed that the essential and significant
reason for the serious harm was the applicantisigadlopinion, as a supporter of GAM.

The Tribunal accepts the applicant’s evidence lleadoes not agree with the position of
those members of GAM who accepted that Aceh shgivielup its struggle for independence
and should accept autonomy within Indonesia. Thieufial accepts that the applicant
continues to believe that the only long term opfiemAceh is independence from Indonesia.
The Tribunal accepts that the applicant would cargito advocate independence if he
returned to Indonesia, and that he would do sonraaner that would attract the attention of
the authorities. The Tribunal also accepts thaddwocating independence for Aceh the
applicant may also come to the attention of thosebrers of GAM who oppose persons
affiliated with the minority position of continuedipport for independence.

The Tribunal has considered whether there is actemice that the applicant would suffer
serious harm amounting to persecution if he retlitndndonesia, particularly in the context
of recent positive political developments in Acélthough the country information indicates
that the progress made since the 2005 Helsinkeaggat has been significant, reports do
highlight the uncertainties relating to the positaf GAM leaders in the future, particularly

in the context of factional divisions in GAM. Th€G® report indicates that some senior
military leaders in Indonesia are suspicious thaM3nay exploit the peace to rebuild and
regroup. The report also refers to a survey comdlict September-October 2006 in which
55% of respondents were concerned about violentreeifuture. Dr Aspinall’'s comments
indicate that there is a real chance that somedmecantinued to advocate independence
would be targeted by the authorities, and possiplgther GAM members. Given this, the
Tribunal finds that there is a real chance thatagtyalicant would suffer serious harm in the
form of intimidation, detention and physical abu$ég returns to Indonesia, on account of
continuing to advocate for an independent Aceh. Tilteunal finds that there is a real chance
that the serious harm would be at the hands odtitieorities such as the Indonesian military,
but could also possible be at the hands of otheM@#embers who have accepted that GAM
should give up its support for independence.

The Tribunal is satisfied that there is a real cleathat the applicant would suffer serious
harm amounting to persecution because of his paliGpinion if he returns to Indonesia. The
Tribunal is satisfied that the essential and sigaift reason for the persecution would be his
political opinion, as a person who would continoedlvocate for the independence of Aceh,
as required by paragraph 91R(1)(a) of the Act. Thigunal is satisfied that the persecution
involves systematic and discriminatory conduct. Thbunal is also satisfied, given the real
chance that the applicant would be targeted byntienesian military, that there is no place
within Indonesia to which the applicant could ressuy relocate where he would not have a
well founded fear of persecution on account ofgabtical opinion.

The Tribunal had some concerns about the applEa@vidence of how he obtained a
passport in a false name, and how he obtaineda Rl card in the same false name and
used it to obtain the passport. The concerns aheunanner in which the applicant’s
passport was obtained, and the circumstances swlirapthe false ID card, have not been
fully resolved in the Tribunal’s mind. In other @imstances this might raise questions about
the applicant’s credibility. Nevertheless, as iatiel above, the Tribunal is satisfied that the
applicant has given credible evidence about hisliement in SIRA and GAM, and his
circumstances in Indonesia which led him to feasg@eution if he returned. The Tribunal’s



concerns about the evidence regarding the appkcpassport and ID card do not outweigh
the positive findings in respect of his claims.

The Tribunal received from the applicant’s reprégeve a further submission, including
additional information from external sources, itatien to his claims. The submission and
additional information support the conclusions restby the Tribunal.

The Tribunal finds that the applicant is outside ¢dountry of nationality, Indonesia. For the
reasons given above, the Tribunal finds that heahasll-founded fear of being persecuted
for reasons of his political opinion if he retutosindonesia. The Tribunal finds that the
applicant is unwilling, owing to his fear of perséon, to avail himself of the protection of

the Government of Indonesia. There is nothingnendvidence before the Tribunal to suggest
that the applicant has a legally enforceable riglgnter and reside in any country apart from
his country of nationality. The Tribunal therefdieds that the applicant is not excluded

from Australia’s protection by subsection 36(3}lud Act.

CONCLUSIONS

The Tribunal is satisfied that the applicant issespn to whom Australia has protection
obligations under the Refugees Convention as antelogléhe Refugees Protocol. Therefore
the applicant satisfies the criterion set out 86&2) for a protection visa.

DECISION

The Tribunal remits the matter for reconsideratioth the direction that the applicant is a
person to whom Australia has protection obligationder the Refugees Convention.

| certify that this decision contains no informatihich might identify
the applicant or any relative or dependant of fhy@ieant or that is the
subject of a direction pursuant to section 44theMigration Act 1958.

Sealing Officer’s I.D. prrt44




