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SYNOPSIS

This paper provides a legal discussion of the applicability of refugee law in situations
where disaster and/or adverse effects of climate change interact with conflict and/or
violence (so-called “nexus situations”). In doing so, it also offers insights on the
applicability of refugee law when people flee across international borders in the context
of disaster and adverse effects of climate change.

A primary objective is to enhance appreciation of regional refugee criteria, as an
indispensible step in understanding their applicability to nexus situations and other
contexts such as disaster, when people flee across international borders. The paper
examines the regional refugee definitions in Africa and Latin America, canvassing
literature on the scope and meaning of pertinent terms, including serious disruptions to
public order. Literature that discusses the applicability or application of regional refugee
criteria in situations of conflict, disaster and nexus situations are highlighted and
reviewed. The paper demonstrates the paucity of in-depth scholarly engagement with
the regional refugee definitions, and the lack of authoritative guidance to support States
and other decision makers to apply regional refugee criteria in practice.

Discussion of the 1951 Refugee Convention definition begins with an overview of
concerns raised by scholars and courts regarding its limited applicability to situations of
disaster and climate change. The paper synthesizes the elements of the definition that
scholars and courts have identified as presenting challenges for claimants and some of
the conditions under which refugee claims based on the Convention definition may be
successful. Drawing on New Zealand jurisprudence, and appreciating the socio-political
dimensions embodied in disasters, the paper presents three thematic considerations,
which may enliven deeper engagement with the applicability of the 1951 Refugee
Convention in the context of disaster or nexus situations.

Overall, this paper aims to raise awareness and support knowledge production through
a working analysis on the applicability of refugee law in a time of climate change, disaster
and conflict, and thereby, to promote the robust and rigorous implementation of refugee
law in practice. These goals align with efforts to promote responsibility sharing and with
the commitments and affirmations States have made under the New York Declaration for
Refugees and Migrants and the Global Compact on Refugees.
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1. INTRODUCTION

For years, high-level forums have acknowledged that multiple factors compel human
movements across borders. In the 2016 New York Declaration for Refugees and Migrants
(New York Declaration), States highlighted “armed conflict, poverty, food insecurity,
persecution, terrorism, or human rights violations and abuses”, as well as “adverse
effects of climate change, natural disasters (some of which may be linked to climate
change), or other environmental factors.”! In this negotiated UN General Assembly
Declaration, States recognized “[m]any [people] move, indeed, for a combination of these
reasons”,? that refugees are among such movements, and efforts are needed to strengthen
their protection. Within the section on commitments for refugees, States reaffirmed that
“international refugee law, [inter alia], provide[s] the legal framework to strengthen the
protection of refugees” and committed to “ensure, in this context, protection for all who
need it.”3 States took “note of regional refugee instruments, such as the Organization of
African Unity Convention governing the specific aspects of refugee problems in Africa
and the Cartagena Declaration on Refugees”,* also acknowledging the significance of
regional refugee instruments for protecting refugees.

The Global Compact on Refugees (GCR), which aims to strengthen the functioning of the
refugee regime, noted that “[w]hile not in themselves causes of refugee movements,
climate, environmental degradation and natural disasters increasingly interact with the
drivers of refugee movements.”> Recognizing that “in certain situations, external forced
displacement may result from sudden-onset natural disasters and environmental
degradation”, within a narrative that appreciated the “composite character” of human
movements, the GCR acknowledged the “complex challenges for affected States”.® The
GCR reinforced the need for fair and efficient determination of individual international
protection claims to duly determine status in accordance with applicable international
and regional obligations, in a way which avoids protection gaps and enables all those in
need of international protection to find and enjoy it.” In essence, even when movements
are complex, mixed or large scale, if obligations under international or regional refugee

1 United Nations General Assembly (UNGA), “New York Declaration for Refugees and Migrants”, A/RES/71/7, 3 October 2016,
http://www.un.org/en/development/desa/population/migration/generalassembly/docs/globalcompact/A RES 71 1.pdf, accessed:
July 2019 (New York Declaration), paragraph 1. The New York Declaration was the negotiated outcome of the most high profile
plenary meeting on improving responses to human movements at the UNGA. It is politically significant, but not legally binding.
2 Ibid.

3 Ibid., paragraph 66.

4Ibid. Internal citations omitted.

5 UNGA, “Report of the United Nations High Commissioner for Refugees: Part II: Global Compact on Refugees”, A/73/12 (Part II),
13 September 2018, https://www.unhcr.org/gcr/GCR_English.pdf, accessed: July 2019 (GCR), paragraph 8.

¢ Ibid., paragraph 12. It also noted that States “may seek support from the international community to address [such challenges].”
7 Ibid., paragraph 61.




laws apply, they must be implemented robustly.?

UNHCR's Strategic Directions 2017-2021 (Strategic Directions) also reflect these themes
and contain commitments on strengthening the implementation of the refugee regime.’
The Strategic Directions recognize that conflict, serious human rights abuses, weak rule
of law, non-inclusive governance, effects of climate change and ‘natural’ disasters are
among the factors that compel human movement and that such factors often overlap and
reinforce others as root causes of displacement.!® Under the overarching theme of
protection, one of five core strategic directions, UNHCR committed to, inter alia:

1. Contribute to advancing legal, policy and practical solutions for the protection of
people displaced by the effects of climate change and natural disasters, in recognition
of the acute humanitarian needs associated with displacement of this kind, and its
relationship to conflict and instability;!!

2. Strengthen regional and national protection frameworks and capacities, working
closely with States and other relevant institutions and actors;?

3. Engage with governments and strategic partners on how to respond to mixed flows
of asylum-seekers and migrants in ways that address the concerns of States, including
national security considerations, while ensuring that rights are respected and that
refugees have access to protection and solutions;'* and

4. Pursue creative, principled, and pragmatic approaches to the challenges of forced
displacement that are based on a dynamic interpretation and the progressive
development of law and practice, are responsive to current trends, focused on
solutions, and supported by research, analysis and a strong evidence base.

8 In paragraph 63, the GCR noted that “where appropriate, stakeholders with relevant mandates and expertise will provide
guidance and support for measures to address other protection and humanitarian challenges. This could include measures to assist
those forcibly displaced by natural disasters, taking into account national laws and regional instruments as applicable, as well as
practices such as temporary protection and humanitarian stay arrangements, where appropriate.” (Emphasis added; internal
citations omitted.) These statements imply that when obligations pursuant to refugee law apply, they should be implemented to
promote the overall objectives of the GCR. That is, to strengthen the functioning of the existing refugee regime, including by
minimizing protection gaps and by ensuring eligible persons find and enjoy international protection based in refugee law. Where
there are other protection and humanitarian challenges, stakeholders are requested to provide guidance and support on measures,
including temporary protection and humanitarian stay arrangements that could be used to address these challenges, having taken
into account applicable national and regional instruments. Although the New York Declaration and the GCR are framed around
‘large-scale’ movements (the term “large-scale” is not defined), the commitments and proposed measures are also applicable to
‘smaller-scale’ and indeed, cross-border movements generally. Strengthening the implementation of the refugee regime, including
through directed improvements that facilitate identification and determination of international protection claims in accordance with
the 1951 Convention and regional refugee instruments is at the heart of the regime and UNHCR’s mandate.

9 United Nations High Commissioner for Refugees (UNHCR), “UNHCR’s Strategic Directions 2017-2021", 2017,
https://www.unhcr.org/5894558d4.pdf, accessed: July 2019.

0 Tbid,, p. 7.

1 Ibid., p. 18. Excerpted largely verbatim. See more generally, p. 16-18.

12 ]bid., p. 17. Excerpted largely verbatim.

13 Ibid., p. 18. Excerpted largely verbatim.

14Ibid., p. 17. Excerpted largely verbatim. Aligned with these goals, UNHCR'’s priorities and activities on climate change and
disaster displacement covers four key themes, which include legal advice, guidance and norm development; policy coherence; and
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A UNHCR-commissioned study, In Harm’s Way: International Protection in the Context of
Nexus Dynamics Between Conflict or Violence and Disaster or Climate Change (In Harm’'s
Way), shed new light on refugee-law based State responses in contexts where conflict
and/or violence and disaster and/or the adverse effects of climate change interacted
(nexus dynamics) to influence cross-border movements (nexus-related cross-border
movements).'* The study described State practice on the use of refugee law to respond to
nexus-related cross-border movements. It drew attention to the applicability of refugee
law for addressing international protection claims in such situations.

Scholarly research on the interactions between conflict or violence, disaster or the adverse
effects of climate change, and migration or displacement has focused on pathways,
correlations and causal relationships, or security-related implications. Less is written on
how refugee law, including regional refugee definitions apply when the three factors
interact.'® A paper prepared for the Nansen Initiative,!” had raised the potential of
regional refugee criteria.’® The Nansen Initiative’s Agenda for the Protection of Cross-Border
Displaced Persons in the Context of Disasters and Climate Change (Nansen Initiative
Protection Agenda) emphasized the need to enhance the use of so-called “humanitarian
protection measures”, including refugee-law based responses. It recognized the
applicability of refugee law, including regional refugee criteria when people flee nexus

research that underpins operational and policy gaps. For more on UNHCR’s priorities and activities, see:
https://www.unhcr.org/climate-change-and-disasters.html, accessed: July 2019.

15 Weerasinghe, “In Harm’s Way: International Protection in the Context of Nexus Dynamics between Conflict or Violence and
Disaster or Climate Change”, December 2018, UNHCR, https://www.refworld.org/docid/5c2f54fe4 html, accessed: July 2019 (In
Harm’s Way). For a shorter English-language Overview, see https://www.refworld.org/cgi-
bin/texis/vtx/rwmain/opendocpdf.pdf?reldoc=y&docid=5c4987324. French and Spanish overviews are also available.

16 This does not mean research on refugee law-based international protection in the context of disaster or adverse effects of climate
change does not exist (see e.g. section V and VI of this paper), but rather that research which also examines the added elements of
conflict and/or violence (i.e., nexus dynamics) in depth, when considering the applicability of refugee law, appears limited.

17 The Nansen Initiative comprised a series of political, strategic and technical efforts to develop a protection agenda for people
displaced across borders in the context of disaster and adverse effects of climate change. For more information, see:
https://www.nanseninitiative.org/, accessed: July 2019.

18 Wood, “Protection and Disasters in the Horn of Africa: Norms and Practice for Addressing Cross-Border Displacement in Disaster
Contexts”, Nansen Initiative Technical Paper, 2013, http://www.nanseninitiative.org/wp-

content/uploads/2015/03/190215 Technical Paper Tamara Wood.pdf, accessed: July 2019 (Nansen Initiative Paper), p. 23 and
section 2.2 more generally. See also, Kolmannskog, ““We are in Between’: Case Studies on the Protection of Somalis Displaced to
Kenya and Egypt during 2011 and 2012 Drought”, International Journal of Social Science Studies, 2014, Vol. 2, No. 1.

19 The Nansen Initiative, “Agenda for the Protection of Cross-Border Displaced Persons in the Context of Disasters and Climate
Change”, Vols. I and II, 2015, https://nanseninitiative.org/wp-content/uploads/2015/02/PROTECTION-AGENDA-VOLUME-1.pdf
and https://disasterdisplacement.org/wp-content/uploads/2015/02/PROTECTION-AGENDA-VOLUME-2.pdf, accessed: July 2019
(Nansen Initiative Protection Agenda). The Agenda was endorsed by 109 government delegations and mentioned in the New York
Declaration. It does not explicitly reference the term “international protection”. Instead, it uses “humanitarian protection measures”
to refer to mechanisms that provide for admission and/or stay. The Agenda states that the term “refers to the laws, policies and
practices used by States to permit the admission and stay of cross-border disaster-displaced persons on their territory (Vol. 1, p. 17).
Under this formulation, the Agenda notes “humanitarian protection measures may be based on regular immigration law,
exceptional immigration categories or provisions related to the protection of refugees or similar norms of international human
rights law.” (Vol. I, p. 25). Enhancing the use of humanitarian protection measures is one of three priorities for action (Vol. 1, p. 19).
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dynamics.?

Recognizing the potential of refugee law, In Harms’ Way included a set of
recommendations to strengthen the implementation of refugee-law based international
protection in the context of nexus-related cross-border movements.* Many of the
recommendations rest on the need for greater clarity and authoritative guidance on the
applicability and interpretation of refugee law, including regional refugee definitions.
Accordingly, the principal recommendation suggests that UNHCR develops legal
interpretive guidance to facilitate the coherent and consistent application by decision-
makers of refugee law in practice.?

The recommendations offered by In Harm’s Way build on UNHCR's efforts to address
protection challenges associated with disaster and adverse effects of climate change.?
This includes a 2011 expert roundtable, which recognized that “the 1951 Convention and
some regional refugee instruments provide answers to certain cases of external
displacement related to climate change, and these ought to be analyzed further”.?

In December 2018, at the 24t Conference of the Parties of the United Nations Framework
Convention on Climate Change (UNFCCC) in Poland (COP 24), the Executive Committee
of the Warsaw International Mechanism for Loss and Damage Associated with Climate
Change Impacts highlighted the value of guidance. The Executive Committee presented

20 Ibid., Vol. I, pp. 27-28. The Agenda recognizes the multi-causality prompting human movements, referencing both conflict and
violence in this context (see e.g., Vol. I, pp. 6 and 15). It also recognizes cross-border movements occur in situations where disaster
and conflict overlap (see e.g., Vol. I, pp. 24 and 27).

2t Weerasinghe, In Harm’s Way, section 5, n. 15.

22 Tbid., section 5.1.

2 See e.g., documents and links available on UNHCR’s Climate Change and Disaster Displacement webpage:
https://www.unhcr.org/climate-change-and-disasters.html, accessed: July 2019. See also, e.g. Goodwin-Gill and McAdam, “Climate
Change, Disasters, and Displacement”, 2017, UNHCR, http://www.unhcr.org/en-my/596f25467.pdf, accessed: July 2019; McAdam,
“Creating New Norms on Climate Change, Natural Disasters and Displacement: International Developments 2010-2013”, Refuge,
2014, Vol. 29, No. 2; McAdam, “From the Nansen Initiative to the Platform on Disaster Displacement: Shaping International
Approaches to Climate Change, Disasters and Displacement”, University of New South Wales Law Journal, 2016, Vol. 39, No. 4.
Addressing displacement related to disasters and climate change was also a key theme at 2015 High Commissioner’s Dialogue on

Protection Challenges, in which the relevance of refugee frameworks was referenced. See e.g. “Co-Chair’s Summary: Thematic
Session 2: Addressing ‘New’ Root Causes: Urbanisation, Food Insecurity, Water Scarcity, Natural Hazards and Climate Change”,
2015, http://www.unhcr.org/58be72337, accessed: July 2019.

24 UNHCR, “Summary of Deliberations on Climate Change and Displacement”, April 2011, http://www.unhcr.org/4da2b5e19.pdf,
accessed: July 2019, p. 1. The full quote is as follows: “While the 1951 Convention and some regional refugee instruments provide
answers to certain cases of external displacement related to climate change, and these ought to be analysed further, they are
limited.” Arguably, this framing was specific to consideration of displacement related only to climate change, and not necessarily
nexus dynamics. At paragraph 9, the Summary also noted “some regional refugee instruments, such as the 1969 OAU Convention
governing Specific Aspects of Refugee Problems in Africa and the 1984 Cartagena Declaration on Refugees, extend the definition of
a ‘refugee’ to persons fleeing ‘events seriously disturbing public order’, which may equally apply to persons fleeing sudden-onset
disasters. However, this position has yet to be fully tested.” Principle VII of ten Nansen Principles recommended in 2011 by experts
and policymakers at an influential conference, “to guide responses to some of the urgent and complex challenges raised by
displacement in the context of climate change and other environmental hazards” also reinforces that “existing norms of
international law should be fully utilized, and normative gaps addressed.” See “The Nansen Conference: Climate Change and
Displacement in the 21st Century”, 2011, http://www.unhcr.org/4ea969729.pdf, accessed: July 2019, p. 5.




a set of recommendations on integrated approaches to avert, minimize and address
displacement related to the adverse impacts of climate change, which were based on the
work of the Task Force on Displacement (TFD). At COP 24, “Parties, bodies under the
Convention and the Paris Agreement, United Nations agencies and relevant
stakeholders” were invited to consider the recommendations, which included a call for
guidance as noted below:?»

Invite United Nations agencies, relevant organizations and other stakeholders, as
appropriate and in accordance with their respective mandates: To continue
developing and sharing good practices, tools and guidance in relation to averting,
minimizing and addressing displacement related to the adverse impacts of climate
change, inter alia, in: Applying international legal instruments and normative
frameworks, as appropriate[.]*

Against this backdrop, this paper seeks to inform interpretive guidance on the
application of refugee law in the context of nexus-related cross-border movements.

e Part Il provides a brief spotlight on contemporary nexus dynamics;

e Part III discusses the regional refugee definition in Africa, and in particular the
meaning and scope of “events seriously disturbing public order” in Article I(2)
(ESDPO) of the 1969 OAU Convention Governing the Specific Aspects of Refugee
Problems in Africa (1969 OAU Convention);?”

e Part IV discusses the regional refugee definition in Latin America, and in particular
the meaning and scope of “other circumstances which have seriously disturbed public
order” in Conclusion III(3) (OCSDPO) of the 1984 Cartagena Declaration on Refugees
(1984 Cartagena Declaration);”

e Part V discusses applicability of ESDPO and OCSDPO in situations of: (a) conflict or
violence; (b) disaster; and (c) nexus dynamics, and relevant State practice;

e Part VI discusses the 1951 Convention relating to the Status of Refugees® and its 1967

25 “Report of the Executive Committee of the Warsaw International Mechanism for Loss and Damage associated with Climate
Change Impacts”, Decision 10/CP.24, paragraph 3, in United Nations Framework Convention on Climate Change (UNFCCC),
“Report of the Conference of the Parties on its twenty-fourth session, held in Katowice from 2 to 15 December 2018”,
FCCC/CP/2018/10/Add.1, 19 March 2019, https://unfccc.int/sites/default/files/resource/10al.pdf, accessed: November 2019.

2 Jbid., Annex on “Recommendations from the report of the Executive Committee of the Warsaw International Mechanism for Loss
and Damage associated with Climate Change Impacts on integrated approaches to averting, minimizing and addressing
displacement related to the adverse impacts of climate change”, paragraph (1)(h)(iii)d. Emphasis added.

27 Organization of African Unity Convention Governing the Specific Aspects of Refugee Problems in Africa (adopted 10 September
1969, entered into force 20 June 1974), 1001 UNTS 45, https://www.refworld.org/docid/3ae6b36018.html, accessed: July 2019 (1969
OAU Convention).

28 Cartagena Declaration on Refugees, adopted by the Colloquium on the International Protection of Refugees in Central America,
Mexico and Panama, Cartagena Declaration on Refugees, 22 November 1984, https://www.refworld.org/docid/3ae6b36ec.html
accessed: July 2019 (1984 Cartagena Declaration).

» Convention relating to the Status of Refugees (adopted 28 July 1951, entered into force 22 April 1954), 1989 UNTS 137,
https://www.refworld.org/docid/3be01b964.html, accessed: July 2019.




Protocol relating to the Status of Refugees® (together the 1951 Convention);*
e Part VII presents a summary and conclusions.

This paper is based on a desk review of selected documents, predominantly salient
scholarly material; UNHCR, inter-governmental and regional documents; and some
jurisprudence, as well as discussions with experts. Accordingly, the paper does not
profess to present an exhaustive review of the materials relevant to the themes canvassed.
The research was carried out between December 2018 and May 2019.

2. NEXUS DYNAMICS AND NEXUS SITUATIONS

Nexus dynamics occur in countries and regions across the globe. For example, between
2004 and 2014, an estimated 58 per cent of disaster deaths and 34 per cent of disaster-
affected people were located in the 30 top countries listed in the Fragile States Index.3
Displacement associated with nexus dynamics is mainly internal, however, cross-border
movements also occur, and may be preceded by internal movements. This section
introduces situations in which nexus-related cross-border movements occurred or
endure to contextualize subsequent discussions on the applicability of refugee
definitions. The examples aim to demonstrate some of the diversity in nexus dynamics.
They are not exhaustive, since such a list would be difficult to capture, especially as
climate change intensifies and evolves. Nonetheless, the need for further research on the
nature, causes and character of nexus dynamics to enhance knowledge and consideration
of the applicability of refugee law is evident.?

Somalia

Between late 2010 and early 2012, Somalia experienced severe food insecurity.* On 20
July 2011, the UN declared famine in certain parts of the country and extended the

30 Protocol relating to the Status of Refugees (adopted 31 January 1967, entered into force 4 October 1967), 606 UNTS 267,
https://www.refworld.org/docid/3ae6b3ae4.html, accessed: July 2019.

31148 States are parties to one or both instruments. UNHCR, “States Parties to the 1951 Convention relating to the Status of
Refugees and the 1967 Protocol”, April 2015, https://www.unhcr.org/protection/basic/3b73b0d63/states-parties-1951-convention-its-
1967-protocol.html, accessed: July 2019. Among other things, the Protocol removed the temporal restriction in the Convention,
which had limited the refugee definition in article IA(2) to include “as a result of events occurring before 1 January 1951”.

32 Overseas Development Institute (ODI), “When Disasters and Conflict Collide: Facts and Figures”, 2016,
https://www.odi.org/sites/odi.org.uk/files/resource-documents/10537.pdf, p. 5; See also Internal Displacement Monitoring Centre
(IDMC), “Global Report on Internal Displacement”, 2019, http://www.internal-displacement.org/global-report/grid2019/ (GRID
2019), including discussions of Afghanistan, Somalia and Nigeria.

3 This paper does not examine or engage with discourse on the causal relationships between conflict and the adverse effects of climate
change, which is a burgeoning area of research with inconclusive evidence, at least at the global level. Rather, for the purposes of the
ensuing discussion, this paper simply recognizes that in some, and arguably in increasing situations, conflict and/or violence and
disaster and/or the adverse effects of climate change co-exist and interact, influencing human movements, including internal and
cross-border displacement.

3¢ This paragraph is synthesized from Weerasinghe, In Harm’s Way, section 3.1.1., n. 15.




declaration to cover additional areas the following month. Multiple factors are identified
as having caused the famine, among them, drought conditions affecting the Horn of
Africa in 2010 and 2011. Seasonal rains had failed for two consecutive years, in late 2010
and between March and June 2011, with some concluding that the latter failure was
influenced by anthropogenic climate change. Water shortage, crop and livestock failure,
a drop in demand for labor, and an increase in local food prices, combined with a global
spike in food prices to disrupt livelihoods and deplete resilience. Exacerbating these
dynamics were historical and ongoing political volatility, governance challenges and
conflict. Al-Shabaab, which controlled much of southern and central Somalia, imposed
aggressive taxation practices and blocked trade, eroding social safety nets. Restrictions
were imposed on mobility, limiting access to humanitarian aid, and it was reported, “Al-
Shabaab not only tried to prevent population movement out of affected areas, but also
forcibly relocated displaced people within their areas of control, or in some cases, forced
people to return to their areas of origin”.?* These conditions were compounded by State-
and donor-driven counter-terrorism policies, military offensives and Al-Shabaab’s
actions towards aid agencies and humanitarian personnel, which limited access to
humanitarian assistance, particularly in areas influenced or controlled by Al-Shabaab.
Internal and cross border displacement was staggering. During the crisis, more than
100,000 Somalis fled to each of Kenya and Ethiopia.®

Haiti

On 12 January 2010, Haiti experienced its strongest earthquake in 200 years.¥ Over
220,000 people died and more than 300,000 were injured. Historically, Haiti has
experienced long periods of political instability, often accompanied by violence. These
factors influenced the State’s ability to sustain robust institutions, infrastructure, services
and the rule of law. Poverty and inequality have prevailed. Crime and violence, including
by armed gangs, have compromised public security. The earthquake’s impacts
compounded Haiti’s fragility, destroying critical infrastructure, including buildings
necessary for governance and the maintenance of law and order. Between 2040 per cent
of civil servants died, close to 400 national police officers were reported killed, missing
or injured, and 10 members of the judiciary were reported to have died. Moreover, an
estimated 5,000 prisoners escaped as chaos ensued. In this context, the State’s capacity to
govern, undertake public administration activities and provide security and basic public
services was further undermined. Violence and crime were reported to have increased.
Sexual and gender-based violence and other human rights violations were carried out

35 Maxwell and Majid, “Famine in Somalia: Competing Imperatives, Collective Failures, 2011-12”, Oxford University Press, 2016, p.
60.

% How Kenya and Ethiopia responded is discussed in Weerasinghe, In Harm’s Way, n. 15.

% This paragraph is synthesized from Weerasinghe, In Harm’s Way, section 3.2.1., n. 15.



with impunity. A cholera epidemic in late 2010 exacerbated the dire conditions. An
estimated 1.5 million people were displaced to camps within the country at the peak of
internal displacement, while many Haitians also travelled to other countries, particularly
in the Americas.®

The Lake Chad basin and Northeast Nigeria

The Lake Chad basin spans Algeria, Cameroon, Central African Republic (CAR), Chad,
Libya, Niger, Nigeria and Sudan; some of the poorest, least developed and most fragile
countries in the world.* The region is challenged by limited surface and groundwater,
episodic and severe droughts and increasing desertification. Nigeria, Niger, Chad and
Cameroon are in direct contact with Lake Chad, which has served as a hub for riparian
communities. Research indicates that between 1960 and 2009, the lake shrunk by
approximately 90 per cent, influenced also by the adverse effects of climate change. Parts
of the region are also affected by conflict and violence. For example, northern Nigeria has
experienced recurrent violent conflicts which are underpinned by historical grievances,
marginalization and ethnic and religious rivalries, among other factors. In this landscape,
the increasingly violent activities of the so-called “Boko Haram” surfaced, and led
Nigeria to declare an emergency in Borno, Yobe and Adamawa in 2013. Boko Haram has
since grown into a regional threat, and prompted a military response and counter-
insurgency efforts. This complex and volatile crisis has affected significant populations
in northeast Nigeria as well as in Cameroon, Chad and Niger. It has destroyed
infrastructure, disrupted trade and livelihoods, impeded humanitarian access, resulted
in food insecurity and contributed to social tensions. Internal and cross-border
displacement has been, and continues to be, significant.

3 How Brazil and Mexico responded to Haitian movements into their territories is discussed in Weerasinghe, In Harm’s Way, n. 15.
3 The contents of this paragraph is drawn from: “Global International Wasters Assessment: Regional Assessment 43: Lake Chad
Basin”, UNEP, 2004, http://www.droughtmanagement.info/literature/UNEP lake chad basin 2004.pdf, accessed: July 2019; Global
Water Partnership, “Transboundary Groundwater Factsheet: The Lake Chad Basin Acquifer System”, 2013,
https://www.gwp.org/globalassets/global/toolbox/references/lake chad fact sheet.pdf, accessed: July 2019; The Lake Chad Basin
Commission (LCBC), “The Lake Chad Development and Climate Resilience Action Plan”, 2016, Vols. I and II,
http://documents.worldbank.org/curated/en/docsearch/report/102851, accessed: July 2019; LCBC, “Report on the State of the Lake
Chad Basin Ecosystem”, Deutsche Gesellschaft fiir Internationale Zusammenarbeit (GIZ) GmbH, 2016,
http://www.cblt.org/sites/default/files/download documents/report on the state of the lake chad basin ecosystem.pdf
accessed: July 2019; International Crisis Group (ICG), “Northern Nigeria: Background to Conflict”, 2010,
https://www.crisisgroup.org/africa/west-africa/nigeria/northern-nigeria-background-conflict, accessed: July 2019; IGC, “The Boko
Haram Insurgency”, https://www.crisisgroup.org/boko-haram-insurgency, accessed: July 2019; Mahmood and Ani, “Factional
Dynamics within Boko Haram, 2018, https://issafrica.s3.amazonaws.com/site/uploads/2018-07-06-research-report-2.pdf, accessed:
July 2019 and “Responses to Boko Haram in the Lake Chad Region: Policies, Cooperation and Livelihoods”, 2018,
https://issafrica.s3.amazonaws.com/site/uploads/2018-07-06-research-report-1.pdf, accessed: July 2019; UNHCR, “International
Protection Considerations with Regard to People Fleeing Northeastern Nigeria (the states of Borno, Yobe and Adamawa)”, October
2013: http://www.refworld.org/docid/526fcea47.html, accessed: July 2019; UNHCR, “Operational Portal: Refugee Situations: Nigeria
Situation”, https://data2.unhcr.org/en/situations/nigeriasituation, accessed: July 2019; UNHCR and World Bank, “Forced
Displacement by the Boko Haram Conflict in the Lake Chad Region”, 2016, https://data2.unhcr.org/en/documents/details/52535,
accessed: July 2019.




Other Regions and Countries

Contemporary media reports and grey literature have also highlighted nexus dynamics
in other countries and regions. In parts of El Salvador, Guatemala and Honduras,
countries whose populations have been uprooted internally and across borders by
violence, human rights violations and other political and socio-economic impacts
associated with the actions of (organized) criminal actors, as well as repressive responses,
there is growing attention on how the adverse effects of climate variability, including
poor rainfall and drought, affect movements.* For example, studies suggest that people
who live in the so-called “dry corridor” - an imprecise geographic area spanning the three
countries - are exposed to poverty, climate change, extreme climate events, violence and
food insecurity.*

In March 2019, in a context of severe food insecurity and ongoing conflict, Afghanistan
experienced its worst flood in over seven years.* UNHCR’s August 2018 Eligibility
Guidelines for Assessing the International Protection Needs of Asylum-Seekers from Afghanistan
provides a helpful summary of the nexus dynamics:

The ongoing conflict in Afghanistan continues to exact a heavy toll on the
humanitarian situation in the country. As a result of the general rise in insecurity
... humanitarian access to affected populations remains limited. By the end of
2017, out of a total population of approximately 34.5 million people, 14 million
lived in the 120 highest conflict-affected districts. The limited presence of
humanitarian actors in conflict-affected areas in particular inhibits access to life-
saving assistance for Afghanistan’s most vulnerable people. Decades of conflict
and recurrent natural disasters have left Afghanistan’s population in a state of
deep vulnerability, with many people’s coping mechanisms having been
exhausted. The ongoing conflict further exacerbates these vulnerabilities through
the destruction of livelihoods and the loss of livestock, growing rates of
communicable diseases, increased displacement, continuous human rights abuses,

40 See e.g., Milman et al., “The Unseen Driver Behind the Migrant Caravan: Climate Change”, The Guardian, 30 October 2018,
https://www.theguardian.com/world/2018/oct/30/migrant-caravan-causes-climate-change-central-america, accessed: July 2019;
United Nations World Food Program (WEFP) et al., “Food Security and Emigration: Why People Flee and the Impact on Family
Members Left Behind in El Salvador, Guatemala and Honduras”, August 2017, https://docs.wfp.org/api/documents/WFP-
0000022124/download/? ga=2.85460124.46423775.1540402016-1767178983.1540402016, accessed: July 2019.

41 See e.g., WEP et al., ibid; WFP et al., “Hunger Without Borders: The Hidden Links Between Food Insecurity, Violence and
Migration in the Northern Triangle of Central America — An Exploratory Study”, n.d.,
https://documents.wfp.org/stellent/eroups/public/documents/liaison_offices/wfp277544.pdf? ga=2.132604110.1586832921.155311728
3-1912000485.1553117283, accessed: July 2019.

# Janjua and McVeigh, “/Chilling Reality’: Afghanistan Suffers Worst Floods in Seven years”, The Guardian, 6 March 2019,
https://www.theguardian.com/global-development/2019/mar/06/chilling-reality-afghanistan-suffers-worst-floods-in-seven-years,
accessed: July 2019.




and higher crime levels. Similarly, the protracted conflict, poor governance and
weak or corrupt institutions are reported to have led to a situation where disaster
preparedness, risk reduction and emergency response mechanisms are weak or
absent. As a result, natural disasters, including floods, mudslides, earthquakes,
droughts and severe winter weather, are a further threat to people whose levels of
resilience have already been worn down. ... The humanitarian situation in
Afghanistan has been further aggravated by a severe drought, which is reported
to be particularly affecting northern and western regions of the country.*

During the 69% session of UNHCR’s Executive Committee of the High Commissioner’s
Programme (ExCom) in October 2018, the then Assistant High Commissioner for
Protection, Volker Tiirk, noted that “[a]ccess to and competition over water, has
exacerbated communal tensions in Sudan’s Darfur and Afghanistan.”* Further, the
Nansen Initiative’s Protection Agenda explained that “[iln Central Africa, flooding and
drought have compounded the impacts of conflict and insecurity, food insecurity, and
weak resilience in the region, contributing to higher numbers of people displaced within
their own countries and abroad, such as following the 2010 and 2012 Sahel drought and
floods.”# Nexus dynamics can also be identified in other countries in the Horn of Africa,
including South Sudan; in the Sahel, including Mali; and in the Middle East, including
Syria and Iraq.% In parts of South Asia and South East Asia the adverse effects of climate
change also interact with tensions and conflicts.*

Refugee Law and Nexus Situations

In some nexus situations, including those highlighted above, the applicability of the 1951
Convention definition and/or regional refugee definitions for responding to claims for
international protection will be incontestable. In others, if the intensity and visibility of
conflict or violence is limited, or if a hazard or disaster, including those influenced by the
adverse effects of climate change is a prevalent or prominent trigger of displacement, a
fine-grained, context-specific understanding of the nature, causes and character of a
given nexus situation may be important to facilitate recognition of refugee claims. In

4 See UNHCR, “Eligibility Guidelines for Assessing the International Protection Needs of Asylum-Seekers from Afghanistan”, 30
August 2018, https://www.refworld.org/publisher, UNHCR,COUNTRYPOS,AFG,5b8900109,0.html, accessed: July 2019, pp. 31-32.
Internal citations omitted.

4 UNHCR, “Statement to the 69t Session of the Executive Committee of the High Commissioner’s Programme: Statement by Volker
Tiirk, Assistance High Commissioner for Protection”, 4 October 2018,

https:// www.unhcr.org/admin/dipstatements/5bb49b2f4/statement-69th-session-executive-committee-high-commissioners-
programme.html, accessed: July 2019. Emphasis added.

4 The Nansen Initiative, Nansen Initiative Protection Agenda, Vol. II, p. 10, n. 19.

4 Drawn from UNHCR internal database of articles and literature.

47 See e.g., Nordqvist and Krampe, “Climate Change and Violent Conflict: Sparse Evidence From South Asia and South East Asia”,
SIPRI Insights on Peace and Security, No. 2018/4, September 2018, https://www.sipri.org/sites/default/files/2018-
09/sipriinsight1804.pdf, accessed: July 2019.
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essence, there may be a need to explain how the combined effects of a hazard, disaster or
the adverse effects of climate change and conditions of conflict or violence on social,
political, economic, security, human rights and humanitarian conditions relate to criteria
in the applicable refugee definitions. An understanding of the scope and interpretation
of applicable refugee definitions is a prerequisite for such an analysis. The next sections
turn to these themes. Section III discusses the regional refugee definition in Africa, and
section IV discusses the regional refugee definition in Latin America. The 1951
Convention definition is discussed in section VL.

3. REGIONAL REFUGEE DEFINITION IN AFRICA

3.1. Introduction

Africa has adopted a binding refugee protection instrument focused on aspects of refugee
problems particular to the region. Drafting began soon after the establishment of the
Organization of African Unity (OAU) in 1963, and “at a time in history when the
continent was gripped by the struggle for liberation, following the independence of many
African States in the late 1950s and the 1960s.” % Insights on the 1969 OAU Convention’s
drafting history can be gleaned from Sharpe who, based on her archival research, seeks
to reconcile conflicting accounts and address misconceptions associated with the treaty,
given the lack of travaux préparatoires.®

[T]he process of independent state-building, coupled with ongoing minority rule
in Southern Africa, brought two concerns to the fore. States wanted to deal
humanely with people fleeing the anti-colonial struggle and with freedom fighters
combating persistent colonialism. However, they did not want international
relations to be undermined by individuals intent on subverting newly
independent countries of origin.>

Sharpe elaborates that:
the initial impetus for a regional refugee instrument was to render international

refugee law applicable in Africa and to address the issue of subversion. When the
former was achieved in 1967 with the adoption of the Protocol relating to the status

4 Sharpe, “The Regional Law of Refugee Protection in Africa”, 2018, Oxford University Press, p. 22-23 quoting Nyadunga “Refugee
Protection Under the 1969 OAU Convention Governing the Specific Aspects of Refugee Problems in Africa”, German Yearbook of
International Law, 2004, Vol. 47, p.86.

4 Ibid., Chapter 2.

50 Ibid., p. 41.
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of Refugees ... addressing refugee issues particular to Africa became the focus of
the drafting initiative.>!

In addition to replicating Article 1A(2) of the 1951 Convention in Article I(1), the 1969
OAU Convention includes additional refugee criteria that expands the range of persons
able to benefit from recognition as refugees. Article I(2) defines a refugee as follows:

The term “refugee” shall also apply to every person who, owing to external
aggression, occupation, foreign domination or events seriously disturbing public
order in either part or the whole of his country of origin or nationality, is
compelled to leave his place of habitual residence in order to seek refuge in another
place outside his country of origin or nationality.

Forty-eight of the 55 member States of the African Union (AU) (the successor to the OAU)
have ratified the treaty.> Forty-six States have adopted domestic refugee laws.> The
regional refugee definition is referenced in the domestic laws of 37 States, two of which
are not Parties to the 1969 OAU Convention.% In this context, understanding who
qualifies as a refugee under the regional refugee definition is integral to efforts to develop
interpretive guidance since the 1969 OAU Convention’s “provisions represent the crucial
point of agreement among its states parties regarding the scope and content of refugee
protection in the African context.”*

3.2. Commentary on the Regional Refugee Definition in Africa

Elucidating a robust summary on doctrinal implications of key elements of Article I(2),
as a first step on the path to assessing its applicability to international protection in the
context of nexus-related cross-border movements, is challenging.* This is because
jurisprudence and scholarly analysis on who qualifies as a refugee pursuant to Article

51 Ibid., p. 16. Internal citations omitted.

521969 OAU Convention, n. 27.

53 For States parties, see https://au.int/sites/default/files/treaties/36400-sl-

OAU%20Convention%20Governing %20the%20Specific%20Aspects%200f%20Refugee %20Problems %20in %20Africa.pdf. This
document was last updated on 16 May 2019, accessed: July 2019. This list does not include Morocco, which is a State Party
(https://treaties.un.org/Pages/showActionDetails.aspx?objid=080000028010433e&clang=_en) or Djibouti, which is also a State Party
(https://www.refworld.org/pdfid/5072836f2.pdf)

5¢ Cantor and Chikwanha, “Reconsidering African Refugee Law”, International Journal of Refugee Law, November 2019, Advance
Article, pp. 5-6. Three of these States, Namibia, Somalia and Madagascar, are signatories to the 1969 OAU Convention.

5 Ibid., pp. 11-12. See also, Wood, “In Search of the African Refugee: A Principled Interpretation of Africa’s Expanded Refugee
Definition”, 2018, Unpublished PhD Thesis, Annex 3.

% Wood, ibid., p. 3.

57 This paper does not provide an independent analysis of the object and purpose of the 1969 OAU Convention or the meaning of
terms in the regional refugee definition (including as interpreted in accordance with the rules set out in the Vienna Convention on
the Law of Treaties). Rather, this paper draws on scholarly and grey literature and UNHCR documents to highlight consensus and
tension points. Accordingly, this paper does not cross-refer to provisions in primary sources, such as the 1969 OAU Convention, to
add further weight to the points raised in this section III.
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I(2) of the 1969 OAU Convention is limited, at least as compared to the 1951 Convention.
Empirical studies canvassing State practice on the use of Africa’s regional refugee
definition to recognize refugee status has suffered a similar fate.> The OAU did not, and
the AU has not yet, produced guidance on the scope of the regional refugee definition.
While UNHCR has developed a Handbook on Procedures and Criteria for Determining
Refugee Status under the 1951 Refugee Convention and the 1967 Protocol relating to the Status
of Refugees (1951 Convention Handbook), ® an analogous handbook with legal
interpretation, explanations and procedural standards for determining refugee status
under the 1969 OAU Convention, including pursuant to regional refugee criteria, does
not exist.

More recently however, guidance from UNHCR has begun to shed light on the scope and
potential of Africa’s regional refugee definition, facilitating efforts to determine its reach
in the context of nexus-related cross-border movements. UNHCR has continued to issue
legal positions on specific questions of international refugee law. Notably, in 2016,
UNHCR issued Guidelines on International Protection No. 12: Claims for Refugee Status
Related to Situations of Armed Conflict and Violence under Article 1A(2) of the 1951 Convention
and/or 1967 Protocol Relating to the Status of Refugees and the Regional Refugee Definitions
(GIP 12).° This document contains 17 substantive paragraphs on Article 1(2).2 Some of
UNHCR's earlier Guidelines on International Protection also include brief discussions on
the regional refugee definition.® In 2017, UNHCR also issued Legal Considerations on
Refugee Protection for People Fleeing Conflict and Famine Affected Countries (Legal
Considerations on Conflict and Famine).** While adding little on the meaning of Article
I(2), the document outlines the applicability of Africa’s regional refugee criteria for
people fleeing conflict and famine affected countries.®® More generally, since about 2013,

% See e.g., Sharpe, n. 48; Wood, ibid. But see more recently, Cantor and Chikwanha, n. 54

5 Ibid., See also Sharpe, “The 1969 OAU Refugee Convention and the Protection of People Fleeing Armed Conflict and Other
Situations of Violence in the Context of Individual Refugee Status Determination”, January 2013, UNHCR,
https://www.refworld.org/docid/50fd3edb2.html, accessed: July 2019; Wood, “Expanding Protection in Africa? Case Studies of the
Implementation of the 1969 African Refugee Convention’s Expanded Refugee Definition”, International Journal of Refugee Law, 2014,
Vol. 26, Issue. 4 (Expanding Protection in Africa) as exceptions.

6 UNHCR, “Handbook on Procedures and Criteria for Determining Refugee Status and Guidelines on International Protection:
Under the 1951 Convention and the 1969 Protocol Relating to the Status of Refugees”, February 2019,
https://www.refworld.org/docid/5cb474b27 html, accessed: July 2019 (1951 Convention Handbook).

¢t UNHCR, “Guidelines on International Protection No. 12: Claims for Refugee Status Related to Situations of Armed Conflict and
Violence under Article 1A(2) of the 1951 Convention and/or 1967 Protocol Relating to the Status of Refugees and the Regional
Refugee Definitions”, December 2016, https://www.refworld.org/docid/583595ff4.html, accessed: July 2019 (GIP 12).

62 Paragraphs 44-60. The paragraphs on procedural and evidentiary issues also make some references to regional refugee definitions.
6 See e.g., Guidelines on International Protection Nos. 4, 5, and 11, available at: https://www.refworld.org/docid/5cb474b27.html,
accessed: July 2019.

6 UNHCR, “Legal Considerations for People Fleeing Conflict and Famine Affected Countries”, April 2017,
https://www.refworld.org/docid/5906e0824.html, accessed: July 2019 (Legal Considerations on Conflict and Famine).

6 More generally, see also, UNHCR, “Key Legal Considerations on the Standards of Treatment of Refugees Recognized under the
1969 OAU Convention Governing the Specific Aspects of Refugee Problems in Africa, December 2017,
https://www.refworld.org/docid/5a391d4f4.html, accessed: July 2019.
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in its profile- and country-specific Eligibility Guidelines, which advise decision makers
on how to assess claims from asylum seekers fleeing specific situations, UNHCR has
begun to include discussions on assessing claims pursuant to regional refugee
definitions.® These documents also provide insights into UNHCR'’s views on the scope
and applicability of regional refugee criteria.

Another critical source of commentary on the scope of Article I(2) and the meaning of its
terms are two detailed monographs written by regional experts. In 2018, Marina Sharpe,
who has written extensively on the 1969 OAU Convention, published The Regional Law of
Refugee Protection in Africa, which dedicates the better part of a chapter to the scope of
Article I(2).” In chapter 3, Sharpe interprets the terms of Article I(2) “in accordance with
the Vienna Convention on the Law of Treaties ..., which provides an authoritative set of
rules governing treaty interpretation”® and “also constitutes customary international
law.”®

Also in 2018, Tamara Wood earned a PhD further to a thesis that aims to answer the
question, “who qualifies as a refugee under Africa’s expanded refugee definition”.”
Using established principles of treaty interpretation as provided under the Vienna
Convention on the Law of Treaties (VCLT)” and customary international law, Wood
seeks to provide a “principled interpretation of the definition’s terms” and in doing so,
present “the first comprehensive and principled analysis of the definition in either
literature or practice.””? Arguing that a principled interpretation is essential for the
Article I(2) definition to achieve the expansive protection it envisages, as “/[i]Jnconsistency
and divergence in interpretation ... would clearly undermine the principled goal of
ensuring a single, universal standard for access to refugee protection’, > Wood
articulates four interpretive principles that guide and inform her interpretation of the
terms of Article I(2).” Wood’s aim is to explain the scope of African States’ refugee
protection obligations under Article I(2) as a matter of law.

% See e.g.,, UNHCR, “UNHCR Eligibility Guidelines for Assessing the International Protection Needs of Asylum-Seekers from
Afghanistan”, August 2013, https://www.refworld.org/docid/51ffdca34.html, accessed: July 2019; and UNHCR's Eligibility
Guidelines on El Salvador (2016), Honduras (2016) and Guatemala (2018).

67 Sharpe, n. 48.

68 Ibid., p. 38. Emphasis added. Internal citations omitted.

 Ibid., p. 39; The rules are discussed at pp. 39-41.

70 Wood, n. 55, p. 2.

71 Vienna Convention on the Law of Treaties (adopted 23 May 1969, entered into force 27 January 1980) 1155 UNTS 331 (VCLT).
2Wood, n. 55, p. 4.

73 Ibid., p. 11 quoting Hathaway and Foster, “The Law of Refugee Status”, 2014, Cambridge University Press, pp. 3-4.

74 Ibid., Chapter 4. Wood provides an overview of the treaty interpretation principles set out in Article 31-33 of the VCLT and then
identifies and discusses the four key principles of interpretation that she argues should form the main guiding principles for the
definition’s interpretation. “The four key principles are: 1) the VCLT’s Article 31(1) ‘general rule’ of interpretation provides the
primary guide to interpretation and should not be undermined by supplementary means of interpretation, such as the use of

preparatory materials or isolated examples of state practice; 2) the object and purpose of the 1969 Convention is the humanitarian
protection of refugees, meaning that the definition should be interpreted as inclusively as possible and with an emphasis on
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In reaching their conclusions on the scope of Article 1(2), both authors reflect on the
significant limitations in available jurisprudence, scholarly analysis and guidance,
notwithstanding widespread praise and celebration of the “expansiveness” and
“objectiveness” of the regional refugee definition.” Wood explains that:

Within the scholarship, most major works on international refugee law contain
only a brief mention of Africa’s regional refugee protection instrument. To date,
not a single book has been published on the 1969 Convention or its expanded
refugee definition [although, Wood notes Sharpe’s book as forthcoming]. While
several academic articles have discussed the 1969 Convention and definition in
fairly general terms, only two have attempted any kind of comprehensive analysis
of the Article I(2) definition. These have made an important contribution to the
literature, in particular by drawing attention to the definition and debunking some
of the common assumptions about it. However, these articles may also be criticised
for failing to articulate a clear interpretive framework and, at times, proposing
analyses that appear inconsistent with international law.”

The two articles Wood singles out are Extending the Limits or Narrowing the Scope?
Deconstructing the OAU Refugee Definition Thirty Years On by Rankin’” and Refugee Status
Determination in Africa by Edwards.” Indeed, Sharpe also identifies these works, as well
as Okoth-Obbo’s Thirty Years On: A Legal Review of the 1969 OAU Convention Governing the
Specific Aspects of Refugee Problems in Africa,” as notable exceptions to the limited critical
inquiry into aspects of the 1969 OAU Convention and its regional refugee definition.®
Within their respective monographs, Wood and Sharpe discuss literature and
jurisprudence, including the articles by Rankin and Edwards; identify existing claims,
controversies and disagreements; and highlight evidence of State practice.

refugees’ protection needs; 3) the definition should not be limited by its colonial origins but should be interpreted in an
‘evolutionary’ manner, in light of its modern day meaning and subsequent developments in international law; and 4) parallel
interpretations of the definition’s terms elsewhere in international law may provide a guide to the interpretation of the same terms
in the definition, provided their use remains subject to the application of the interpretive principles as a whole.” (p.15). For ease of
reference, Article 31(1) of the VCLT provides that “[a] treaty shall be interpreted in good faith in accordance with the ordinary
meaning to be given to the terms of the treaty in their context and in light of its object and purpose.” According to Wood, this
“fundamental principle of treaty interpretation comprises four components — good faith, ordinary meaning, context, and object and
purpose”, and a dissection of these dimensions feature heavily throughout her PhD thesis, as she delves into ascertaining the
meaning of the terms in Article I(2). (p. 87). See also, Wood, “Who is a Refugee in Africa? A Principled Framework for Interpreting
and Applying Africa’s Expanded Refugee Definition”, International Journal of Refugee Law, November 2019, Advance Article.

75 Wood, n. 55, pp. 7-9 and Chapter 2; Sharpe, n. 48, particularly Chapter 3.

76 Wood, ibid. pp. 8-9. Internal citations omitted.

77 Rankin, “Extending the Limits or Narrowing the Scope? Deconstructing the OAU Refugee Definition Thirty Years On”, South
African Journal on Human Rights, 2005, Vol. 21, Issue 3.

78 Edwards, “Refugee Status Determination in Africa”, African Journal of International and Comparative Law, 2006, Vol. 14, Issue 2.

7 Okoth-Obbo, “Thirty Years On: A Legal Review of the 1969 OAU Convention Governing the Specific Aspects of Refugee
Problems in Africa”, Refugee Survey Quarterly, 2001, Vol. 20, Issue 1.

80 Sharpe, n. 48, Chapter 3, footnote 7.
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Given their breadth, timeliness and unique specificity, and critical synthesis of
commentary, jurisprudence and practice, the monographs by Sharpe and Wood, as well
as UNHCR’s GIP 12, underpin the forthcoming discussion of the meaning and scope of
Article I(2)’s terms. In reviewing the discussion below, the respective lengths and
comprehensiveness of each work should, however, be borne in mind. GIP 12 has 17
specific paragraphs that discuss the 1969 OAU Convention’s regional refugee definition;
Sharpe, a book chapter; and Wood, a full PhD thesis. In this context, it is inevitable that
Wood provides the most detailed discussion of the matter. Sharpe’s commentary is
particularly helpful for also identifying State practice. GIP 12 reflects UNHCR's
institutional stance in a context where the agency is yet to produce an overarching and
authoritative handbook on Article I(2).

3.3. Object, Purpose and Approach

GIP 12 frames its discussion of the meaning of terms in Article I(2) by unequivocally
stating that the 1969 OAU Convention “is protection and humanitarian-orientated and
reflects trans-African solidarity.”8! GIP 12 states that:

The situations mentioned in Article I(2) of the 1969 OAU Convention are to be
given their ordinary meaning in their context and in light of their (protection-
oriented) object and purpose. They should also, wherever possible, be interpreted
in such a way that they remain relevant and applicable to situations that were not
foreseeable when the 1969 OAU Convention was drafted.®

Sharpe and Wood'’s interpretive exercises are also underpinned by an appreciation of the
object and purpose of the OAU Convention, as necessitated by the VCLT. As an official
account or travaux préparatoire of the elaboration of the 1969 OAU Convention does not
exist, Sharpe’s efforts have sought to correct the historical record from what she
characterizes as misconceptions of the factors that prompted the OAU to adopt a regional
instrument.® The historical context and motivations underpinning the adoption of the
1969 OAU Convention were briefly noted in section 3.1. As Sharpe further explains:

The project to draft a regional refugee instrument was initially aimed at making
international refugee law applicable in Africa and addressing the issue of
subversion. Particularly persuasive in respect of the former is that early drafts of
the 1969 Convention included only the 1951 Convention refugee definition

8t UNHCR, GIP 12, n. 61, paragraph 46. Internal citations omitted.
82 ]bid., paragraph 53. Internal citations omitted.
8 Sharpe, n. 48, Chapter 2.
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(without the dateline); dissatisfaction with the international refugee definition was
simply not an initial factor motivating the adoption of a regional instrument. Once
the 1967 Protocol was adopted, the principal objective of the regional Convention
became addressing refugee issues particular to Africa, chiefly subversion.%

In this regard, Sharpe prefaces her interpretation of Article I(2)’s terms by noting that the
1969 OAU Convention’s “post-colonial context and object and purpose of dealing
humanitarianly with refugees while also safeguarding international relations must be
borne in mind throughout”.® Sharpe also contends that “[g]iven the 1969 Convention’s
object and purpose of refugee protection and the necessity of an evolutionary approach
in giving effect to this, it is justified to interpret the 1969 Convention evolutively.”

Highlighting disagreement in the literature, Wood also contends “the object and purpose
of the 1969 Convention is the humanitarian protection of refugees, and that the definition
must be interpreted in a way that promotes this protection.”®” This conclusion is one of
four interpretive principles that guide and inform Wood’s interpretation of Article I(2).
For Wood, this conclusion also has three specific implications:

1. The definition should be interpreted as inclusively as possible, as its function is to
provide rather than withhold protection. Therefore, a broad construction should
generally be preferred in choosing between multiple possible meanings of the
definition’s terms;?®

2. Considerations that are not relevant to a refugee’s need for protection should not be
imported into the definition’s criteria;* and

3. The 1969 OAU Convention and the regional refugee definition should not be limited
by its colonial origins but should be interpreted in an evolutionary manner, in light
of current circumstances, its modern day meaning and subsequent developments in
international law.*

This last implication or position is also another one of Wood's four interpretive principles
that guide and inform her interpretation of Article I(2)’s terms.”

8 Ibid., p. 33.

8 Ibid., p. 42.

8 Ibid., p. 40.

8 Wood, n. 55, p. 103. For more on Wood's analysis see Chapter 4.4.3.

8 Ibid., pp. 103 and 105.

8 Ibid., pp. 103 and 106. Wood elaborates that “[t]his is particularly important when drawing on parallel interpretations of the
definition’s terms from elsewhere in international law” since “differences between the respective objects and purposes of different
treaties may warrant different constructions of the same term in each.” (p.106. Internal citations omitted).

% Ibid., pp. 15, 102-110.

o1 Ibid., Chapter 4.4.4.
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3.4. Article I1(2) Test for Refugee Status

Before delving into the terms of the definition, it is worth highlighting the elements or
test for refugee status under Article I(2), as identified in the three sources. In her extensive
work, Wood proposes a two-part test for determining whether a person would qualify as
a refugee pursuant to Article 1(2).2

1. Is the existence of one of the definition’s four enumerated refugee-producing events
established? The relevant event may occur in “either part or the whole” of the country
of origin.”

2. Is the requisite connection between the relevant event and a person’s flight
established? This connection is encapsulated in the requirement that, “owing to” one
of the enumerated events, the person is “compelled to leave his place of habitual
residence in order to seek refuge in another place outside his country of origin or
nationality” .

Wood’s position is that the four enumerated events provide the context for the harm. That
is, the risk of harm arises due to one of the four events, but they do not constitute the harm
itself. Therefore, establishing the existence of one of the enumerated events is not
sufficient for refugee status under Article I(2). The second part of the test must also be
satisfied in order to show individual harm due to an uprooting event. %

Sharpe does not articulate a two-fold test with the same precision, although her analysis
of Article I(2) approaches the matter in a similar manner. She begins by elaborating on
the scope and meaning of each of the enumerated events in Article I(2) and then explains
the need to establish a connection or “nexus” between an enumerated event and flight,
critiquing the “somewhat flawed consensus ... that article I(2) is susceptible to a
completely objective application in RSD [refugee status determination]”, when in fact, it
is not.*

92 Ibid., Chapter 5.

% Ibid., p. 121. Drawn directly from Wood. In Chapter 5, Wood argues that all four of the enumerated events remain relevant and
each one must be considered in the determination of a claim.

% Ibid., p.121. Drawn directly from Wood.

% Ibid., pp. 124-125. Wood explains “each of the definition’s enumerated events denotes harm (or the threat of harm) to a state or
society as a whole, and not necessarily to an individual or the population. External aggression, for example, refers to threats to a
state. ‘Events seriously disturbing public order’ describes harm to ‘public order’. While the four events are clearly likely to have an
impact on people, this impact is not reflected in the terms of the events themselves.” (pp. 124-125. Internal citations omitted). See
also Chapters 6 and 7.

% Sharpe, n. 48, pp. 54-55.
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GIP 12 breaks down Article 1(2)’s definition into three broad elements, which need to be
considered as part of a holistic assessment of a claim for refugee status. It provides that
Article I(2) protects as refugees, persons who:

1. Are outside their country of origin;

2. Having been compelled to leave their place of habitual residence;

3. Because one or more of the situations listed in the definition exists in their country
of origin or nationality.”

3.4.1. Every Person

As a preliminary matter, GIP 12, Sharpe and Wood support the position that the
definition applies to all persons who satisfy its criteria, including persons whose country
of origin or nationality is outside the African continent.

GIP 12 Marina Sharpe Tamara Wood
Applies to all persons Field of application isnot | Includes those from
within the jurisdiction of a | limited to African outside Africa.!®

State Party. Not limited to | refugees.”
persons whose country of
origin or nationality is in
Africa.”

3.4.2. ESDPO

ESDPO was the final event to be included in the definition; earlier versions had included
“internal subversion”, then “internal disorder”.!” In line with the approaches of Edwards
and Rankin, Wood argues that ESDPO “denotes a class of situations with shared
qualitative (disturbance to public order) and quantitative (a serious disturbance)
components.” 12 Sharpe also agrees that interpreting ESDPO “raises issues of both
meaning and threshold”.® GIP 12 frames its discussion of this particular enumerated
event by explaining that the phrase ESDPO “should be construed, in line with the 1969
OAU Convention’s humanitarian object and purpose”.!

9 UNHCR, GIP 12, n. 61, paragraph 49. Internal citations omitted. Drawn directly from GIP 12.

9% UNHCR, GIP 12, n. 61, paragraph 47.

9 Sharpe, n. 48, pp. 42-43.

100 Wood, n. 55, pp. 122-123. Wood explains why this question is not merely academic, but relevant to practice.

101 Wood, n. 55, p. 176 and Chapter 7 more generally.

102 Wood, n. 55, p. 189. Acknowledging the scope for potential overlap between the definition’s four enumerated events, Wood
argues that preserving their status as independent bases for refugee protection may continue to be important for promoting access
to refugee protection in practice. (pp. 131-132).

103 Sharpe, n. 48, p. 47.

104 UNHCR, GIP 12, n. 61, paragraph 56.
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(a) Does ESDPO cover event(s) of a non-international character?

Sharpe and Wood assert that ESDPO includes purely domestic disturbances.!® GIP 12 is
not explicit on the issue, but does highlight events that may not necessarily involve an
international dimension in its discussion of ESDPO.

GIP 12 Marina Sharpe Tamara Wood
Explanation of potential Does not exclude purely Historical evolution of
ESDPO encompasses domestic disturbances.!”” | phrase suggests that it was
events, which may not precisely intended to
necessarily involve an encompass wholly internal
international dimension.!% events.!%

(b) Can a singular event result in a disturbance to public order?

Reference to plural “events” in the phrase ESDPO has raised the question whether a
single “event” could also result in a serious disturbance to public order.!” Both GIP 12
and Wood agree that one-off acts are sufficient for the purposes of the definition. Sharpe
agrees implicitly, and addresses the matter indirectly through the lens of the “serious”
threshold (which is discussed further below). Wood elaborates that the distinction
between the singular and plural is unlikely to present issues in practice as “many ‘one-
off’ events have impacts that last much longer than the event itself”!'° and disturbances
result “not only from a single event, but from its effects or the further events that follow
it”.11! Therefore, the “relevant disturbance to public order is ... not properly characterised
a [sic] single, one-off event.”112

‘ GIP 12 Marina Sharpe Tamara Wood

105 The question of whether the term covers events of a non-international character had arisen due to the fact that the other three
enumerated events all involve an international element.

106 UNHCR, GIP 12, n. 61, paragraph 56.

107 Sharpe, n. 48, pp. 47-48.

108 Wood, n. 55, pp. 176-177.

109 See e.g., ibid., p.190.

110 Ibid.

11 Ibid., p. 191.

112 Ibid. Wood elaborates that “part two of the definition’s test for refugee status — the ‘compelled to leave’” component — requires
that the refugee face a real chance of serious harm owing to a relevant event if returned to his or her country of origin. A refugee
fleeing a one-off event is unlikely to be able to satisfy this part of the definition’s criteria if the risk posed by the event ceases
following the event itself.” Internal citations omitted.
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May be prompted by one-
off acts or incidents, or a
series of acts or incidents
of a systematic or
cumulative nature.!’?

The use of plural “events”
rather than the singular
“event” suggests that a
one-time occurrence that
does not itself lead to

Does not require a series of

acts or incidents. Agrees
with GIP 12.115

turther disruption would
not qualify as “serious”.!4
In other words, a singular
event with serious effects
can qualify as ESDPO.

(c) What is the meaning of “public order” and what constitutes a disturbance to public
order?

The scope of ESDPO turns largely on the meaning of the technical legal term “public
order”. A consensus position on its meaning in Article I(2) of the 1969 OAU Convention
is difficult to ascertain from the three documents under scrutiny. The commentary
appears to diverge on the outer reaches of the term “public order”. Nonetheless,
particular aspects of Wood and Sharpe’s conclusions and GIP 12’s guidance do align to
provide greater clarity on the term as it relates to Article I(2).

GIP 12’s four paragraphs on ESDPO discuss the phrase in its entirety, rather than
breaking down the phrase into individual elements. This means a clear and precise
conception of the meaning of “public order” as interpreted by UNHCR is unavailable.!'
GIP 12 states that ESDPO “should be construed, in line with the 1969 OAU Convention’s
humanitarian object and purpose, to include events that impact the maintenance of public
order (ordre public) based on respect for the rule of law and human dignity to such an
extent that the life, security and freedom of people are put in danger.”"” GIP 12 does,
however, helpfully elaborate a non-exhaustive list of situations that may constitute
ESDPO, as well as factual indicators that may evidence the existence of ESDPO, as they
pertain to situations of armed conflict and violence. These are highlighted in section 5.1.

Both Sharpe and Wood discuss “public order” specifically and parse existing
commentary. They review references to “public order” or “ordre public” in the 1951
Convention, other provisions of the 1969 OAU Convention, the 1984 Cartagena

113 UNHCR, GIP 12, n. 61, paragraph 57.

114 Sharpe, n. 48, p. 52.

115 Wood, n. 55, pp. 190-191.

116 However see also discussion in section 4.4.2(a) of this paper.
117 UNHCR, GIP 12, n. 61, paragraph 56.
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Declaration, human rights treaties, and elsewhere in international law. Both recognize
that the term often appears alongside “national security”. Sharpe explains that “the use
of “public order” alongside ‘national security’ in the ICCPR [International Covenant on
Civil and Political Rights], as well as in articles 28 and 32 of the 1951 Convention, suggests
that the term involves issues which, while serious, are less grave than those implicated
by ‘national security’.” '8 Sharpe synthesizes and draws on Rankin and Edwards in
reaching her conclusions.’® She appears to agree with Rankin’s conclusion that public
order is a concept that looks to the basic standards governing the State in its relation to
the community and its members. She appears to agree with Edwards that public order
can also relate to localized insecurity or chaos, that its meaning will depend on the context
and each of administrative, social, political and moral order may be involved. Sharpe
concludes by contending that “public order” on its ordinary meaning alone is a “very
general term”, which may have been “included for precisely this reason, and its related
ability to function as a ‘basket clause capturing a generic set of refugee producing
situations’.” ' For Sharpe, such an expansive meaning is consistent with the
humanitarian object and purpose of the 1969 OAU Convention.

By contrast, Wood rejects the suggestion that ESDPO acts as a “basket clause”.!?! She
contends that “public order” refers to the level of law and order prevailing in a given
country or region, which should be assessed according to the effective functioning of law
and order mechanisms, including government, police, security and judicial mechanisms.
Wood argues against the broader position that the term also encompasses notions of
human rights and fundamental principles of society, notwithstanding the fact that the
French version of the 1969 OAU Convention uses “ordre public” which does encapsulate
such notions.'?? Indeed, as Sharpe explains, the “concept of ‘ordre public’ is broad, not
unlike the common law’s “public policy’.”?® Wood’s more limited reading of “public
order” is based on the use of the term in African regional human rights law and the
significance of this when resolving the potential conflict between the English and the
French versions of the 1969 OAU Convention.!*

Wood is perhaps the clearest in articulating what then, may constitute a disturbance to
public order. A disturbance to public order (i.e., to the level of law and order prevailing

118 Sharpe, n. 48, p. 49.

119 Ibid., pp. 48-49.

120 Ibid., p. 49, quoting Rankin, n. 77, p. 423 . Sharpe also explains that Edwards expresses a contrary view, n. 78.

121 Wood, n. 55, p. 178.

122 Jbid. Unlike other analyses of ESDPO, which are largely confined to the meaning of the terms in the English version of the treaty,
Wood also considers the meaning of the French term “ordre public”, which appears in the equally authoritative French version. She
sets out the respective meanings under international law, noting the significant differences, and explains why the English-language
meaning is preferred. (Chapter 7.1.3.2.)

123 Sharpe, n. 48, p. 49.

124 Wood, n. 55, Chapter 7.1.3.2.
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in a given country or region) occurs when there is a disruption to the effective functioning
of law and order mechanisms (including government, police, security and judicial
mechanisms).’?> Whether there is a disturbance “should be assessed relative to the level
of law and order that can usually be expected in a reasonably stable and well-functioning
state or region” and not the “level of order [sic] that has historically prevailed in a

particular state or region.” 12

humanitarian object and
purpose, to include events
that impact the
maintenance of public
order (ordre public) based
on respect for the rule of
law and human dignity to
such an extent that the life,
security and freedom of
people are put in danger.'”

Each situation should be
assessed individually.!?

was perhaps included in
Article I(2) for this reason
and its ability to function
as a basket clause
capturing a generic set of
refugee producing
situations.'®

GIP 12 Marina Sharpe Tamara Wood

ESDPO should be On its ordinary meaning Public order refers to the
construed, in line with the | alone, public order is a level of law and order
Convention’s very general term, which | prevailing in a given

country or region of origin.
Public order should be
assessed according to the
effective functioning of
law and order
mechanisms, including
government, police,
security, and judicial
mechanisms.

A disturbance to public
order occurs when there is
disruption to the effective
functioning of law and
order mechanisms. This
should be assessed relative
to the level of law and

125 Ibid., 189 and Chapter 7.1.3.3.

126 Jbid., 178.; see also Chapter 7.1.3.3. Wood elaborates that: “[a]ssessing a disturbance to law and order relative to the historically
prevailing level of law and order in a country such as Somalia would ... result in the application of a higher threshold of

disturbance than in a country where law and order mechanisms usually operate quite effectively. A differentiated approach such as

this would be inconsistent with the context of the definition ... — in particular, with the 1969 Convention’s obligation on states

parties to apply the Convention without discrimination, including as to race or nationality. It would also be inconsistent with the

protection-oriented object and purpose of the 1969 Convention ... . Where public order is compromised for a long period of time,
the vulnerability and protection needs of the population arguably increase, and so a higher threshold for refugee status should not
be imposed on such a population. An important implication of this interpretation is that there does not need to be a recent change in
public order, nor a particular ‘triggering’ event, in order to establish the existence of ‘events seriously disturbing public order’. In
some cases there may be a particular change or trigger, or indeed there may be several that cumulatively amount to a relevant
disturbance. However, ‘events seriously disturbing public order’ may also be ongoing, such that in some states or regions the
general operation of law and order mechanisms could be considered to be in a continual state of disturbance.” (pp. 196-197).

127 UNHCR, GIP 12, n. 61, paragraph 56.
128 Ibid., paragraph 57.
129 Sharpe, n. 48, pp. 48-49.
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order that can usually be
expected in a reasonably
stable and well-
functioning state or region
and not according to the
level of law and order that
has historically prevailed
in a particular state or
region.

Establishing a disturbance
to public order requires an
assessment of the
prevailing level of law and
order against the level of
law and order that could
usually be expected in a
generally stable and well-
functioning state.!3

(d) What is a serious disturbance to public order?

GIP 12, Sharpe and Wood elaborate on the threshold of disturbance that would be
necessary to ground a claim for refugee status. GIP 12 suggests that “public disorder
events likely to disrupt the normal functioning of the institutions of the state and affect
internal and external security and stability of the state and society” would be regarded
as serious.’?! Sharpe accepts this position, but questions the meaning of “external security
of the state and society”.’® Wood acknowledges the difficulties inherent in determining
the appropriate threshold in the abstract. She proposes a case-by-case analysis for
determining if a given disturbance to public order should be regarded as serious, which
takes into account the nature, extent and duration of the disturbance. Given the many
ways in which public order may be seriously disturbed, Wood cautions against a closed
list of criteria for establishing the existence of ESDPO. She does however, propose two
indicia; these are: (1) the satisfaction of certain disturbance-related thresholds from
elsewhere in international law; and (2) the presence of widespread violations of

130 Wood, n. 55, p. 178 and Chapter 7.1.3.3, especially p. 196.
131 UNHCR, GIP 12, n. 61, paragraph 56.
132 Sharpe, n. 48, p. 52.
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fundamental human rights.’® Importantly, she acknowledges that these indicia are only
and potentially indicative, but certainly not required or determinative to establish the

existence of ESDPO.134

GIP 12

Marina Sharpe

Tamara Wood

The threshold of “serious”
refers to public disorder
events likely to disrupt the
normal functioning of the
institutions of the state and
affect internal and external
security and stability of the
state and society.

Provides insights on
situations that may be
regarded as ESDPO as well
as possible factual
indicators that may
evidence the existence of
ESDPO.'®

Accepts GIP 12 position,
but notes the meaning of
“external security of the
state and society is not
clear.”

Indicates a preference for
reference to the State or
society in GIP 12, since
State structures can be
propped up through
illegitimate means, such as
unlawful use of force.

The use of plural events
rather than the singular
event in ESDPO, suggests
that a one-time occurrence
that does not itself lead to
further disruption would
not qualify as “serious”.1%

The serious threshold is to
be determined on a case-
by-case basis, taking into
account the nature, extent
and duration of the
disturbance to public
order.

Other indicia, including
the satisfaction of
disturbance-related
thresholds from elsewhere
in international law; and
the presence of
widespread violations of
fundamental human
rights, may provide
evidence of the existence
of ESDPO. However,
neither is required to
establish the existence of
ESDPO as they are not
determinative.'?”

3.4.3. In Either Part or the Whole of his Country of Origin or Nationality

The phrase, “in either part or the whole of his country of origin or nationality” attaches
to the end of the phrase ESDPO in Article I(2). The three sources agree this phrase means
it is not necessary for a putative refugee to show an enumerated event affects his or her

133 One area of further research concerns analysing if widespread violations of fundamental human rights falls within the meaning
of ESDPO under Article I(2) since widespread violations of human rights is not explicitly enumerated. This is in contrast to
Conclusion III(3) of the 1984 Cartagena Declaration. See discussion in section 4.1. of this paper.

13 Wood, n. 55, pp. 178, 197-198, and Chapter 7.1.3.5.

135 UNHCR, GIP 12, n. 61, paragraphs 56, 58-59.

136 Sharpe, n. 48, p. 52.

137 Wood, n. 55, pp. 178, 197-198, and Chapter 7.1.3.5.

25



whole country. Sharpe contends that the qualification relates only to ESDPO and not the

other enumerated events in the definition. 1¥® Wood’s analysis recognizes that the

qualification may be relevant to other enumerated events. She also explains the

importance of establishing the geographic scope of an event(s) for other aspects of the
Article 1(2) definition, particularly for determining whether a person was compelled to
leave his or her place of habitual residence as a result of it (see section 3.4.5).1%

GIP 12

Marina Sharpe

Tamara Wood

Not necessary to show that
the relevant event(s)
affects the whole of his or
her country of origin or
nationality.

According to the ordinary
meaning of the definition’s
terms, ESDPO may take
place in either part or the
whole of the country.!4

Not necessary to show that
the relevant event(s)
affects the whole of his or
her country of origin or
nationality.

Likely relates only to
ESDPO and not the other
enumerated events in
Article I(2).14

Not necessary to show that
the relevant event(s)
affects the whole of his or
her country of origin or
nationality.

Establishing geographic
scope of an event(s) is
important for determining
whether a person was
compelled to leave his or
her place of habitual
residence as a result of it
(i.e., the place of habitual
residence must be within
the area affected by the
event(s)).

Rejects suggestion that this
component of the
definition removes the
need to consider whether a
putative refugee has an
internal flight or relocation

alternative.2

3.4.4. “Owing to” One of the Enumerated Events, a Refugee “Is Compelled to Leave”

138 Sharpe, n. 48, p. 59.
139 Wood, n. 55, p. 133.
140 UNHCR, GIP 12, n. 61, paragraphs 57.
141 Sharpe, n. 48, p. 59.

142 Wood, n. 55, p. 133. Internal flight or relocation alternative is discussed in section 3.4.6 of this paper.
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Wood and Sharpe explain that the common characterization of the regional refugee
definition as “objective” has derived largely from the four enumerated events, which
describe conditions in the country of origin rather than an individual’s predicament. They
(as well as Edwards and arguably Rankin) have challenged this depiction, given the
textual references to “compelled to leave” and “owing to” in the definition. GIP 12, Wood,
and Sharpe (who also draws on jurisprudence) agree Article I(2) requires an assessment
of the individual connection between the enumerated event and flight.!4

In Sharpe’s words “the mere existence of [an enumerated event] somewhere in the
country of origin or nationality is not sufficient to ground a claim for refugee status under
Article I(2).”14

The second textual element suggesting that the nexus between the [enumerated
event] and flight ought to be more than merely presumptive is ‘owing to’. The
ordinary meaning of ‘owing to” is analogous to ‘as a result of’, ‘due to” or “because
of’. Under the article I(2) definition, a refugee is someone who, as a result of, due
to or because of [an enumerated event], flees his or her place of habitual residence.
Put this way it becomes clear that flight must be connected to a risk of harm to the
individual stemming from [an enumerated event].!4

For Sharpe, the nature of the nexus is elaborated by the “place of habitual residence”
element and does not require in-depth scrutiny of the reasonableness of an individual’s
flight. The question is one of geographic proximity between an enumerated event and an
individual’s habitual residence.

Thus, in principle, refugee status under the 1969 Convention’s article I(2) should
depend on an assessed, as opposed to an assumed, geographic nexus between the
[enumerated event] and the individual’s flight. ... However, ... in situations in
which the [enumerated event] affects the whole of the country of origin or
nationality, the existence of such a nexus may, as a purely procedural matter, be
presumed. Any other approach would belabour the obvious and, particularly in
large-scale influxes, risks overwhelming already strained RSD [refugee status
determination] processes.!4

GIP 12 also addresses this element noting that “[bl]y including the language of
‘compulsion’ in the definition, Article I(2) ... emphasizes the seriousness of the

143 See e.g., Wood, n. 55, Chapters 5.3.1, 5.3.2 and Chapter 8; Sharpe, n. 48, pp. 55-60.
144 Sharpe, n. 48, p. 56.

145 Tbid.

146 Ibid., p. 59.
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situation.”'¥” As with Sharpe, GIP 12 seems to suggest that the relevant nexus is one of
geographic proximity between an enumerated event and place of habitual residence. GIP
12 cites the dictionary meaning of “to compel” and explains that the “[r]eference to one’s
“place of habitual residence’ must be understood as part of the compulsion to leave and
seek refuge outside one’s country of origin or nationality, i.e. the situation must have an
impact on the person’s place of habitual residence.”#® Under GIP 12, what matters is
whether “the situation in question is sufficiently serious that it is objectively reasonable
for a person to leave her or his place of habitual residence and seek refuge in another

country”.’* GIP 12 does not expand on when flight would be objectively reasonable, but
does add that:

Article I(2) of the 1969 OAU Convention does not require a personalized or
discriminatory threat or risk of harm. Whole groups of persons or an entire
population may be affected by the situation and be compelled to leave their places
of habitual residence owing to the situation in question. As Article I(2) emphasizes
the assessment of the seriousness of the situation in question more than motives
for flight or the risk of harm, decision-makers should assess whether flight from
the country of origin or nationality is objectively reasonable.!®

Wood’s commentary is more detailed and arguably, in some respects out of step with
GIP 12. She begins by explaining why the connection between the enumerated event and
an individual’s flight is a particularly important component of the definition’s criteria for
refugee status. Given how widely the enumerated events are drawn, being clear about if
and when persons exposed to such events will qualify for refugee status is necessary to
ensure only those with a genuine need for international protection are entitled to it, so as
to maintain the integrity of the refugee regime and State commitment to it.'s! Wood
contends that determining whether “an individual was compelled to leave requires an
assessment of the risk of harm to the person if returned to his or her country of origin” .12
Specifically, she “proposes that a person who faces a real chance of experiencing serious
harm if returned should be considered ‘compelled to leave’ within the meaning of the
definition.”’®® Wood draws these thresholds of risk (i.e. real chance) and harm (i.e. serious
harm) from the “dominant understanding of a ‘well-founded fear of being persecuted””
under the 1951 Convention.!>

147 UNHCR, GIP 12, n. 61, paragraph 50.

148 [bid. The paragraph elaborates that “[t]he ‘place of habitual residence’ element has no other separate legal effect.”
149 Ibid.

150 Ibid., paragraph 51. Internal citations omitted.

151 Wood, n. 55, p. 208; Sharpe also highlights these overarching objectives.

152 Ibid., p. 209.

153 Ibid. Emphasis added.

154 Ibid., p. 210.
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Against Wood’s argument, a footnote in GIP 12 appears to suggest that a threat or risk of
harm is not necessary to be granted refugee protection under Article I(2):

Article 1(2) of the 1969 OAU Convention is not ignorant of a risk of harm as is
evident from the phrase ‘is compelled to leave’ in the definition read in
conjunction with the principle of non-refoulement laid down in Article II(3) of the
1969 OAU Convention, protecting people from being returned to a territory where
their life, physical integrity or liberty would be threatened. However, a threat or
risk of harm is not a necessary requirement to be granted protection under the
regional definition.'®

In this respect, Wood questions whether, “a refugee really [can] be objectively compelled
to leave if he or she does not face a threat or risk harm”?'% While the above qualification
in GIP 12 may have been added to deter consideration of a “personalized or
discriminatory threat or risk of harm”, which is not required under Article 1(2), this
ambiguity would benefit from further clarity.”

Wood explains that pursuant to her interpretation, the inquiry is also a forward-looking
assessment of the risk of future harm.™® Sharpe agrees. ™ Wood elaborates that “a
prospective assessment of the risk of harm to the refugee should take account of events
that have not even occurred yet, but that are imminent or likely to occur in the near
future”, since the “nature of the [enumerated events] is inherently fluid and situations
can change frequently and quickly. [For example,] a relatively minor disturbance [can]
escalate into a serious disturbance of public order.”1® GIP 12 also arguably recognizes
this possibility, at least implicitly.!®!

Under Wood’s interpretation:

155 UNHCR, GIP 12, n. 61, footnote 110.

1% Wood, n. 55, p. 214.

157 The text that attaches to footnote 110 of GIP 12 states that “Article I(2) of the 1969 OAU Convention does not require a
personalized or discriminatory threat or risk of harm.” (Paragraph 51.)

158 Wood recognizes the “compelled to leave” requirement is phrased in the past tense, “apparently pointing to a retrospective
assessment of the refugee’s reasons for flight, rather than an assessment of the future risk of harm.” (p. 211) She explains that a
retrospective assessment would exclude sur place claims. (p. 212) Wood elaborates that “[w]hile the ordinary meaning ... may
suggest a purely retrospective assessment of a refugee’s flight, such an assessment would appear to be at odds with the protection-
orientated purpose of the refugee regime ... which emphasises protection from future harm. It would be difficult to reconcile with
the definition’s context ... most notably, with the 1969 Convention’s prohibition on refoulement, which prevents states parties to the
1969 Convention from returning a refugee to a situation “where his life, physical integrity or liberty would be threatened’.” (p. 214).
159 Sharpe, n. 48, p. 62.

160 Wood, n. 55, p. 225.

161 UNHCR, GIP 12, n. 61, paragraph 52 which notes that sur place claims are accepted under Article 1(2).
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the ‘compelled to leave’ requirement calls for an objective assessment of the risk
of serious harm to the refugee if returned to his or her country of origin. Such an
assessment should take into account the predicament and circumstances of the
individual refugee, but it does not require an investigation of his or her subjective
beliefs or state or mind.%2

In other words, the inquiry is on the individual’s objectively ascertainable circumstances,
rather than his or her subjective state of mind. Sharpe also supports an objective and
individualized assessment of risk.!®* Sharpe, Wood and GIP 12 are aligned in accepting
that a personalized risk of harm is not needed. Even though the assessment is at the
individual level, this does not preclude groups of persons from being protected under
the definition.

According to Wood:

assessing the risk of serious harm faced by an individual involves weighing a
range of factors, including the severity of the potential harm, the current
circumstances and future prospects in the country of origin, and individual
circumstances. ... In many, if not most, cases, demonstrating the requisite risk of
harm under the [regional] refugee definition will not be onerous. It is evident that
the definition’s four enumerated events were chosen ... precisely because of their
propensity to cause harm to affected populations. In many cases, mere presence in
an area affected by one of these events will be sufficient to demonstrate a real
chance of serious harm, and thus to satisfy the compelled to leave requirement.
However, this will not always be the case. As has been noted in relation to the
[1951 Convention] definition, ‘some persons will experience different degrees of
harm as the result of a common threat or action’. Where the relevant enumerated
event has less serious or widespread impacts ... mere exposure to the event may
not be sufficient. In such cases a more detailed inquiry into the applicant’s
circumstances may be required in order to demonstrate that he or she would face
a real chance of serious harm from the event if returned to his or her country of
origin.'*

This commentary seems to suggest that notwithstanding Wood’s test and insistence on
inquiring into whether an individual will face a real chance of serious harm if returned,
in some cases geographic proximity to a enumerated event (through habitual residence,

162 Wood, n. 55, p. 222.
163 Sharpe, n. 48, pp. 55-57.
164 Wood, n. 55, pp. 219-220. Internal citations omitted.
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as discussed below) may be sufficient to establish the requisite compulsion.!® In this
respect, the three sources appear to align. In other situations however, Wood seems to
suggest the need for a more fine-grained inquiry into the objective circumstances facing
an individual.

For Wood, a number of other aspects are pertinent for assessing whether a putative
refugee was compelled to leave. These include: (1) a geographical connection between
the enumerated event and place of habitual residence; (2) a connection between the
enumerated event and the risk of harm faced such that it is “owing to” the event that an
individual is “compelled to leave”; and (3) the availability of an internal flight
alternative.’® Habitual residence and internal flight alternative are addressed in the next
subsections. With regard to the “owing to” element of the definition, Wood explains that
under the regional refugee definition, the risk of serious harm to an individual if returned
should arise due to an enumerated event.!¢’

[I]Jt means that a person who faces a real chance of serious harm that is
unconnected to one of the four enumerated ... events will not be entitled to
protection .... It does not follow that the event must be the only consideration in
the refugee’s flight, however. Such a requirement would be unnecessary and
inconsistent with the approach taken under the international refugee definition,
according to which the fear of persecution does not need to be the sole reason for
the refugee’s flight. It would also be at odds with the nature of flight itself. It is
well recognised that, even in situations of severe distress, individuals nearly
always have multiple reasons for leaving.1%

Accordingly, a causal connection between the relevant event and flight is required,
although the event need only be a direct or indirect contributing factor to flight, not
necessarily the only or even the main cause of flight.1®

[A] risk of serious harm may be connected to an enumerated event in one of two
ways. The first is directly — for example, where a situation ... poses a threat of
serious harm to individuals and communities in the affected zone. However, the

165 This is particularly relevant where refugee status is determined on the basis of a group, or so-called “prima facie” approach,
rather than through a more detailed and fine-grained individual approach. For more on these approaches, see e.g., Weerasinghe, In
