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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantdipglicant a Protection (Class XA) visa
under s.65 of th#ligration Act 1958 (the Act).

The applicant, who claims to be a citizen of Indiajved in Australia and applied to the
Department of Immigration and Citizenship for atBation (Class XA) visa. The delegate
decided to refuse to grant the visa and notifiedapplicant of the decision and his review
rights by letter.

The delegate refused the visa application on teeslthat the applicant is not a person to
whom Australia has protection obligations underRiedugees Convention.

The applicant applied to the Tribunal for reviewtloé delegate’s decision.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds thag tpplicant has made a valid application for
review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thasi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahé¢he relevant criteria for the grant of a
protection visa are those in force when the vigdiegtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 ConventiofafR® to the Status of Refugees as
amended by the 1967 Protocol Relating to the StftBefugees (together, the Refugees
Convention, or the Convention).

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defineggtticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedr&asons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtogsuch fear, is unwilling to avalil
himself of the protection of that country; or wimomt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.
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The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant Av MIEA (1997) 190 CLR 225VIIEA v Guo (1997)
191 CLR 559Chen Shi Hai v MIMA (2000) 201 CLR 293ViIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar (2002) 210 CLR 1IMIMA v Respondents S152/2003 (2004) 222
CLR 1 andApplicant Sv MIMA (2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes of
the application of the Act and the regulations fmdicular person.

There are four key elements to the Convention defim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serioustfiancludes, for example, a threat to life
or liberty, significant physical harassment ottibatment, or significant economic hardship
or denial of access to basic services or deniahpé&city to earn a livelihood, where such
hardship or denial threatens the applicant’'s cap&uisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemfiainst a person as an individual or as a
member of a group. The persecution must have famabiguality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm needb®the product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecutedstumething perceived about them or
attributed to them by their persecutors. Howekiermotivation need not be one of enmity,
malignity or other antipathy towards the victimthe part of the persecutor.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. ThbBrase “for reasons of” serves to identify the
motivation for the infliction of the persecutioithe persecution feared need nosbiely
attributable to a Convention reason. However,gmrson for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &shrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-founded”
fear. This adds an objective requirement to tlg@irement that an applicant must in fact
hold such a fear. A person has a “well-founded’febpersecution under the Convention if
they have genuine fear founded upon a “real chaotpérsecution for a Convention
stipulated reason. A fear is well-founded wheezehs a real substantial basis for it but not
if it is merely assumed or based on mere specualatfo“real chance” is one that is not
remote or insubstantial or a far-fetched possipbiliA person can have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
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stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&aes made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicant. It has the
application and documentation relating to the Sagx¥56 Short Stay Business visa. The
Tribunal also has had regard to the material refeto in the delegate's decision, and other
material available to it from a range of sources.

Theapplicant appeared before the Tribunal on [datgjte evidence and present arguments.
The Tribunal hearing was conducted with the assigt@f an interpreter in the Malayalam
(Indian) and English languages.

Application for Protection visa

According to the application for the protectionavibe applicant is a [age] year old man. He
is single. He says that he speaks, reads andsviviiaddayalam and Tamil and reads and writes
English. He completed several years of educatiggaar] and from [year] until [year] he
worked as a [Occupation A] in a [Business type Btom [year] until [year] he says that he
lived in [Town A], [State A]. From [month, yearhtil [month, year] he states that he lived

in [City A].

The applicant has outlined his claims in a sepataiement in which he states that he has
followed his father’s political affiliations. Heags that he was born in [State B] and moved
to [State A] when he was [number] years old. Hikér, he writes was in [Profession A] and
supporter of the [Party A] He was never involvediolence but the [State B] police
arrested him on two occasions and interrogateddnutally.

During the last State elections in the applicart lais father opposed the local [Party B]
leader whom he says was corrupt. After the eladti® says that they were attacked at the
work place and were warned to leave [State A]. yTHeported the matter to the local police
but they took no action. [Party B] members cam#néohouse and beat them badly. They
could not stay in that place any more and theyrtathoney to rent another place. They
moved back to [State B] in early [year].

As soon as they moved local police came to thediand took them for interrogation. He
says that he was tortured during the interrogadimh he was asked the same question again
and again. He says that finally they were releag#tbut condition.

The applicant states that he left India becaudedrs that, as a perceived sympathiser or a

person with a link to [Party A], through his fathes will be at risk of detention, interrogation
and torture if there is any problem concerning allgged attack by groups linked with [Party
Al in India.
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Hearing before the Tribunal

At the outset the Tribunal examined the applicapéssport which he had brought with him
to the hearing. The passport was issued in [CjtgrA[date] The passport indicates that the
applicant’s address at that time was [Address Maye A, City A] in [State B]. The

Tribunal asked whether this was the first passipatt he had obtained. He said that it is the
first passport and he obtained the passport bedsus@anted to go somewhere. The
Tribunal heard that the applicant was born in [@tyState B] on [date]. He said that he
speaks, reads and writes Malayalam and Tamil. aitetbat he learned English from Years 5
to 10 Standard at school and he reads and writgsBrbut at a school level only.

The Tribunal asked the applicant whether his parestre living. He said that his father is
still alive and was living in India when the apjalit left India to come to Australia. However
his father is now in [Country A] The Tribunal agkehen his father went to [Country A].
The applicant said he does not know. He only cemk@ow of this through a friend and has
not been in touch with his father. He told thebtlinal that he was last in touch with his
father just before he came to Australia. At tivaethis father was living in [State B] The
applicant told the Tribunal that he has no sibliagd his mother died when he was very
young. He said that his father raised him. He the Tribunal that he has no surviving
grandparents. He said that he understands tHashaunts and uncles on his father’s side
but he does not know any details of them. He gwthis father told him that he had
brothers and sisters but the applicant has notmeet. He said that his mother had had one
sister and he met her once. At that time she lind8tate AJ.

The Tribunal asked the applicant about his educattée said that he attended school to
Year [number]. The Tribunal asked where he attdrstdool All of his education, he said,
was undertaken in [City A] and he completed hisosting in [year] He told the Tribunal

that having completed his education he looked fobgor some time. However he said by
that time his father was no longer in [State B] Aad moved to [State A]. He said that that
was in [year] about the time when the applicantanes started. The Tribunal asked the
applicant whether he found a job in [State B]. ddal that problems had already begun there
so he followed his father to [State A]. The Tribuascertained that that the applicant lived
in [State B] the entire period from his birth urté finished school.

The Tribunal asked the applicant about his fatlieineard that his father was also born in
[City B]. He told the Tribunal that his fatherti¢&tate B] because the police often came to
their house and questioned the applicant’s fathdrsmmetimes the applicant was also
guestioned The Tribunal asked when that happétedaid it began when he was still a
student. He said also if they met him on the stfe=y would always stop him and ask him
guestions mainly about his father. The Tribun&iedshe applicant whether his father was
working in [State B] at that time. He replied thag father was in [Profession A] The
Tribunal asked the applicant what the police qoesitil his father about. The applicant said
he did not know. He said that the police asked\hmere his father went when he was out of
the house. They also asked the applicant whether persons were coming to the home.
The Tribunal asked him when that began. He saig# in about the [number] year of his
standard schooling. The Tribunal asked if he ceallwhen that was. He replied it was
around [year]. The Tribunal asked how often thiecpacame to the house. He responded
that it was not predictable. The Tribunal askedstime idea of the frequency of these visits.
The applicant said it was probably about three simenonth.
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The Tribunal asked the applicant what the polideed®f his father of these visits. He said
that he does not know. The Tribunal asked whdilsefather was ever taken away from the
home for questioning. He said he was taken onaweoasions. The Tribunal asked him

when that happened. He replied it was when hdihethed Year [number] The Tribunal
further heard that the two episodes took placbénane year. The Tribunal asked where his
father was taken. The applicant explained thaptiliee came in a jeep and he was taken the
police station. The Tribunal asked to which poktation he was taken. The applicant
answered that there are two or three and he dadshaw exactly which station his father

was taken to.

The Tribunal asked the applicant whether he haddakls father about these events. He said
that when he was released his father remainedetbdme in the company of his lawyer and
some other friends and he just told the applicahsay a lot to the police when or if they
asked questions. The applicant told the Tribumat he knew that his father was discussing
matters with friends. The Tribunal asked him wihaty discussed. He said he does not
know. The Tribunal asked who those persons weesaid that he only saw them and could
not say anything more about them. The Tribunatdskhat he knew about these associates
of his father’s. He said that he only knows tlmatytdid not have jobs; he meant that they
were unemployed

The Tribunal asked the applicant whether his fattees a member of any political parties.
He said he was not a member but he was a suppdffearty A]. The Tribunal asked when
his father first became a supporter of [Party Ahe applicant said he does not know. He
says that he knew from others outside that thosplpavho came to their house were also
from that group. The applicant told the Triburtedttsometimes his father used to discuss
these matters if they were alone at home. Theuhabasked the applicant what his father
said. He said that he just warned him that hiséf&emight come and that he should not let it
be known that they were there if the police came.

The Tribunal asked the applicant if he could readdat his father and those friends talked
about. He said he was a student at the time. aldetisat they closed the door. The Tribunal
asked him if he is saying he does not know. He 8t is correct. He added that sometimes
he would serve them coffee or water and that wagxtent of it.

The Tribunal asked the applicant why his father[Bfate B]. He said that after he was taken
on two occasions to the police station he decidddave [State B] The Tribunal asked him
whether his father was arrested. The applicadtisaidoes not know. The Tribunal then
asked him how long his father was held on thosedeaasions. He replied that it was two or
three days. The Tribunal asked the applicant #ver asked his father what happened at that
time. He replied that his father would not say mu@he Tribunal then pressed the applicant
for further details, asking whether his father esaid why they took him in for questioning.

He said he asked this but his father did not Saye Tribunal recalled that the applicant had
said that his father left [State B] and at the timewas still at school. He said that is correct.
For a short time he was left alone in [State B].

The Tribunal asked the applicant where they live8tate B He said that he and his father
lived in a very small place which belonged to soneeelse. The Tribunal asked him how
long he was alone in State B before he joineddtiser in State A He said it was around
eight months. The Tribunal then asked him whetthepolice came to their place in that
time. He said that they did. The Tribunal asked Imany times they came. He replied that
the police used to come and go. The Tribunal askedtly what the police asked of him on
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these visits. He said that they would just askrelies father was They would make threats
to him that if he did not say then they would taka as well. He told the police he did not
know where his father was. He simply said thatfdtiser had gone and had not called him.
He said that after this the police would usuallstjdrive away.

The Tribunal asked the applicant whether the paig gave any indication of why they
were looking for his father. He said that if heyg@hese police money they would go away
but they told him that when his father returnedheuld tell him to report to the station.

The Tribunal asked the applicant what his fathdridi[State A]. He said that in the
beginning he lived with a friend; later he workeadhi [Business type A]. The applicant told
the Tribunal that he joined his father in [Stateii\[year] and subsequently worked at the
same place. He said his father was a supervisofBusiness type A]. He told the Tribunal
that he lived together with his father in [Town Ahey remained there until after the state
elections in [State A] in [year]. After that hads#hey returned to [State B]. The Tribunal
asked where they lived when they returned to [R&teHe said that they returned to the
same house in [City A]. The Tribunal asked howttbase came to be available. He said it
was deserted and it is always vacant. That hdwessaid, is at [Address A, Village A, City
Al.

The Tribunal asked whether his father worked dftey returned to [State B]. He said he did
not. The Tribunal asked whether the applicant wdri [State B]. He said that he did not
work either. The Tribunal asked how they bothdiveHe said that his father supported him
He could not tell the Tribunal where his fatherasb&éd money for their support. The
Tribunal asked him whether he looked for a jobGity A]. He said he looked sometimes
but spent a lot of time out with his friends. Hedsthat he found some casual jobs in [Job A]
and helping with labouring work The Tribunal askeeh how seriously he looked for work.
He said that he has not studied much and so hd ocotlffind a suitable job.

The Tribunal asked the applicant how the situatias for his father when he returned to
[State B] after [year]. He told the Tribunal thes father still met with those former friends.
He said he would go off for a couple of days. @belicant had no idea where he went. The
Tribunal asked whether the police still came tohtbase looking for him and he said that
they did. He said that whenever they saw the egplion the street they would also ask him
about his father. The Tribunal asked how oftenpibiece came to the house. He said
sometimes they came during the day; sometimeght.nHe then told the Tribunal that he
used to pay the police money when they spoke todsitme was doing his labouring work.
The Tribunal asked why he paid this money. He gaidilly it was because the truck was
parked illegally. The Tribunal asked him then haften the police came to the house
looking for his father. He had not been specifidlos matter in the Tribunal’s earlier
guestions. The Tribunal asked, for example, whethey came as regularly as once a week.
He said that they did. The Tribunal asked whay thid if they found his father at home.

The Tribunal said it could not understand why tbbge continued to come if they had no
actual evidence against his father. He saidpbssible that they came there looking for his
father’s friends. On one occasion the police mt.hHe said they even struck him if he did
not answer their questions. He told the Tribureatibes not know his father’s background.
He saw the friends coming and going but he saidhisafather did not tell him about these
friends even if he asked him.



40.

41.

42.

The Tribunal asked the applicant whether he thihks his father was involved in any
unlawful activity. He said as far as he knew, lteribt do anything unlawful but friends told
him that his father’'s associates were bad peomdlaapplicant should not join them.

The Tribunal said it wished to discuss the Staguleclaration which the applicant made in
support of his application for a protection visde said that he told his story in his own
language and a person known to him assisted bglatang it into English. The Tribunal

read parts of the statement and questioned the&capphbout the contents. The Tribunal said
it read that they moved from [State A] back to {&t8] in early [year]. He was asked
whether he could recall when, in [year], they movetd said it was early [year], possibly in
[month]. The Tribunal said that it also read ie #tatement that his father had a friend who
had a friend in [State A] and that friend was alkyeof [Party G]. The Tribunal asked about
that friend. The applicant identified that frieasl [Person A]. He said that he was a leader of
[Party G] in [Town A]. The Tribunal said that itsa read that his father became a union
leader when he was working in the [Business typeéAbtate A]. The applicant said that he
later joined his father. The Tribunal asked thpligant about the union. He said that it was
the [Union A] The Tribunal asked him what thostdes stand for. He said that he does not
know. The Tribunal asked the applicant what hisdes role as a union leader was. He said
he became a leader of the union and already oattpéet role when the applicant joined

him. The Tribunal read in his statement that dythe last state legislative election in [State
A], he and his father opposed the local [Partyddder whom he say was corrupt. The
Tribunal asked about that person. He identified gerson as [Person B], the candidate who
stood in the constituency of [Town A].

The Tribunal asked the applicant whether he supdaty political party. He said he did
not. He said that he and his father did not supgroy party, but they joined with his father’s
friend [Person A] in opposing [Person B]. The Tmlal heard that [Person A] was not
himself a candidate. The Tribunal asked how mamgdilates stood in the constituency of
[Town A] The applicant said that he thought thnere were four. [Person B] was the
successful candidate. The Tribunal asked who theldseat before [Person B]. He said as
far as he knows, it was previously held by [Party The Tribunal asked the applicant what
he could tell it about the candidate [Person B¢ gdid he does not know much about her.
He said that he just put up notices against hée Tribunal asked about those notices. He
said that mainly they put them up at night. Thibdimal asked what those notices said. He
said that they were general; they said thingsdike is not the right one to elect. The
Tribunal asked why he thought that. He replied gie had stood for office once before and
she accepted bribes. The Tribunal asked the amplicow he knows that. He replied that is
what his father’s friend, [Person A], said. Thé&blinal asked whether there had been any
proof of that. He said that there was no prodadréhwere just newspaper reports about it.
The Tribunal asked the applicant who the other ichtels were in that election. He said he
believes for [Party F] the candidate’s name wasgéteC]; for [Party D] it was [Person D].
He said that there was another party, it could hmeen [Party E] or something and that
candidate was a person called [Person E]. Theifabheard that the applicant, together
with his father and his father’s friend, [PersonaM]used to go out to put up the notices. The
Tribunal asked where they obtained these from saie that his father and [Person A] got
them. He thinks that they had them printed. Ttibuhal asked the applicant specifically
what the posters said. He said they said thitkgslb not vote for [ Person B] The Tribunal
asked him when they started putting those posterdHe said it was before the election. The
Tribunal asked when it was. H said it was aroun@#th, year]. The Tribunal asked him
when the election was held. He said he thinksa# jmonth] or [month] He said he did not



43.

44,

45,

46.

know when. He then said he thinks it was in [mgnifhe Tribunal asked if he knew what
date in [month]. He said he does not know the.datee Tribunal asked what the result of
that election was. He said that [Person B] worsttet. The Tribunal asked what percentage
of the vote [Person B] got. He said he does notknThe Tribunal asked who the runner
was up. He said he thinks it was the [Party Fadete. The Tribunal asked the applicant
whom he wanted to win that election. He said liendit support anyone; he merely did not
want [Person B] to win.

The Tribunal asked more about the posters aggtiesson B]. He said his father and [Person
A] did it. He said he does know; he only helpeehth The Tribunal asked him what he
knows about [Person B’s] policies. He said he da#sknow anything. He added that only
his father knows.

The Tribunal said that it read in his written stagmt that after the elections they were
attacked at the workplace and they were warneeaweel [State A] The Tribunal asked when
that happened. The applicant replied that thisagasoon as the result of the election was
known, probably around [month] The Tribunal asiét attacked him. He said he does not
know who they were but he saw them. He said tbdriew that they used to go out to
support [Person B]. The Tribunal asked him whet \@hen these attacks took place. He
said that he was hit when he was at home. Hetksaidhe people also came to the [Business
type A] but they were not able to do any harm to there because his father was a union
leader.

The Tribunal asked whether these people came agdimg them, meaning against [Person
A], the applicant and his father. He said it usuabppened when they were at their house
and all of them were together. The Tribunal adked often these people came after them to
their house. He said that they came once to thedoHe said that they warned his father
that they did not want to see him in [State A].eThibunal asked why [Person B’s]
supporters would act in this way, particularly wistre had been successful in the election.
He could not offer any explanation. The Triburgited how many people were involved.
He said that there were around [number] of thera.dld not know any of them by name but
said he had seen them before. The Tribunal asieeddplicant when he and his father
returned to [State B]. He said it was in earlydrife The Tribunal put to him that it seems
then that they remained in [State A] for some [narhimonths after the election outcome.
The Tribunal asked why they left [State A] at tpatticular time and not earlier. He said it
was his father’s decision. The Tribunal asked Wisyfather made that decision. He said it
was because he had problems when he went outoltHthe Tribunal that his father had
more problems than the applicant himself did.

The Tribunal asked the applicant whether they netdito the same place to live when they
went back to live in [State B]. The Tribunal heé#ndt his father did not have a job and the
applicant, although he looked for work, only fowsasual jobs. The Tribunal asked whether
the police came back to the house again. He baidhiey came on a weekly basis. The
Tribunal asked the applicant why the police corgohto come. He replied that that they said
that they had seen his father at some place ohanofhey asked why he was there. The
Tribunal asked why he believed that the police wadme back so frequently and yet ask
only very general questions of his father. Thddmnial put to the applicant that it seems that
the police had no actual evidence against his fatHe said they asked where the applicant
was, what his movements had been and he said thate were any problems like a bomb
blast, they would ask him if he was involved. He&ghat if anything bad happened they
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always thought of him and his father. Mainly thaeterest was in his father but their actions
affected him as well.

The Tribunal said again that it was trying to urstiend why the police had this intense and
ongoing interest in his father, particularly wheseems they had no evidence against him.
The applicant said he does not know. He told thietihal that sometimes his father went
away for two or three days and then he would coaw&.b The applicant did not know where
he had been. The Tribunal asked him if he belighatit is possible that his father was
involved in activities which were of interest tetholice. The applicant said he does not
know. He said his father never told him anythibgu that.

The Tribunal asked the applicant when he made ¢besidn that he would leave India. He
told the Tribunal that he was not happy. The @olised to come every once in a while; his
father would not come home for two or three dakgain the Tribunal asked him when he
made the decision to leave India. He said he doeknow. Friends told him that he should
leave. The Tribunal asked the applicant how heenzaplan to come to Australia He said it
had not been his intention to come to Australixcsjally. He said that he gave money to
an agent in order for the agent to make arrangesrienhim to travel away from India The
Tribunal asked the applicant how much money he thasdagent. He replied that first he
paid him money for the passport and more moneyduado be paid. He told the Tribunal
that he paid the agent [amount] rupees For thauatrhe got the passport and some papers.
He said that he understands that his father lageit @nd talked to that agent. The Tribunal
asked when that was. He said the agent simplyhiohdthat his father had been to see him.
The Tribunal asked how much money his father paide applicant said he has no idea. The
Tribunal asked the applicant who that agent was.s&id it was a place which he called
[Place A] in [City A] He said friends told him abbthat agent. Again he said he gave that
agent money and the agent arranged the visa. itléhgaagent also travelled to the airport to
see him off. The Tribunal asked the applicant tleevagent secured the visa. He replied he
has no idea. The Tribunal asked whether the irdition provided to the Australian
authorities was truthful and correct. The applidhen explained that he gave the agent a
photograph and the money. The Tribunal asked hiat wlse he provided to that agent. He
told the Tribunal that he did not sign any forne tigent did everything.

The Tribunal asked the applicant when he firsttieddhat agent to discuss his plans. He
said he does not know. He then said it was ar¢yeat] The Tribunal asked whether that
same agent assisted him to obtain the passportaidehat he did. The Tribunal said that
according to the passport, it was issued in [moyghr] The Tribunal speculated that it must
have been in [year] that the agent first begaretp him. The applicant said that everything
took a long time. He said that the agent had #ssyport. They told him they were trying to
obtain visas for [Country B, Country C] or any atleeuntry. He said whenever he went to
that area he used to go to see them. The Trilaskald the applicant how much his father
paid to the agent. He replied that he does nowknbhe Tribunal asked who paid for his air
ticket. He said that they gave him the air tick€he Tribunal asked the applicant whether he
asked his father how much he paid. He said haalid The Tribunal asked when his father
made a payment. He said the agent told him tisafiatihner came and saw him. The Tribunal
asked whether his father knew of his plans to léad@&. He said that he did. The Tribunal
asked him whether he knew that his father alsoded to leave India. He said he did not.
The Tribunal asked the applicant what his fatheuisently doing in [Country A] The
applicant said he has no idea. The Tribunal tlskedthe applicant where he was living
from late [year] when he got the passport until fitho year] when he left for Australia. He
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said that he stayed at their address in [Addregss@ity A]. The Tribunal asked the

applicant whether his father was still living thevken they returned to [State B] from [State
A]. He said that he was there but he went awayl&ys at a time. Again the Tribunal asked
the applicant whether he questioned his father hislabsences. He said his father said that
he away with friends.

The Tribunal asked the applicant why he used thecss of an agent to secure a visa. He
said that friends told him he should use an ageletsaid that they advised him that because
he had had problems with the police it could beltiar him to get a passport. The Tribunal
put to him that he had not been charged with afgnog, he had no convictions. The
tribunal asked why he might have difficulties inahing a passport. The applicant did not
offer an explanation.

The Tribunal asked the applicant what he fearg ifjbes back to India. He said he fears the
same things will begin again. He fears he wilbleaten. He said if he goes back to [City A]
it will be to the same place. The Tribunal askétbtler his father has now left [City A] for
[Country A]. He said that is correct. The Tribupat to him that there is therefore no
reason why the police would continue to have atgrast in the applicant. He replied that if
he goes back to [State B] his father will heartoHe will then come back from [Country A]
The Tribunal put to the applicant that he can §eenewhere else away from his father. The
applicant replied that that is a bit hard to liveag from his own father. He said he is not
sure whether something will happen to him or & said the police might come again and
torture him and he is afraid.

The Tribunal asked the applicant why the police @aome looking for him now. He said
that they will come because of his father. Agasrshid if he goes back to [State B] his father
will return; if his father returns to India it i&eély that he will questioned again by the police
because of his recent absence in [Country A]. Tiiteunal put the applicant that he is now
an adult and has lived apart from his father fansdime. He may consider living separately
from his father if that is what he needs to dolierpeace and safety.

The Tribunal asked the applicant whether he beti¢hat it is acceptable and appropriate to
give false information to the Australian authostieHe said that he has not given false
information. The Tribunal asked him to explain hio&obtained the visa. Again he said that
the agent did it for him. The Tribunal then showeel applicant the application for the [type]
Visa and the photo on that application. It askexlapplicant whether the photo is of him.

He said that it is. The Tribunal asked him whenltessed in a suit to have that photo taken.
He told the Tribunal that he did not wear a sudrat time. He added that when he had the
photo taken he was wearing a t-shirt. It was ovitgn the photo came back to him some
time later that it had been enhanced to show hiarivwg a suit. The Tribunal asked why that
was done. He explained that this is common practiassport photos do not depict people
wearing t-shirts.

The Tribunal then discussed with the applicant iopfagticulars and information provided in
the application for the visa. The Tribunal expéarto the applicant that his occupation has
described as [Position A] and the purpose of teg kias been stated that he was coming to
Australia for discussions with the [University AT.he applicant replied that he knows
nothing of this information and this was all donethe agent whom he engaged.

The Tribunal asked the applicant why, if he feasthin [City A], he does not relocate
elsewhere in India. He said that if he goes badkdia there are problems because of the
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past. He added that it is also hard to live in aknewn place. The Tribunal put to him that
nevertheless Australia, to which he travelled]ss an unknown place to him. The Tribunal
asked the applicant why, in the circumstances whe&has claimed, he does not move away
from his father in [City A], given that, according his evidence, his father has been the
source of the applicant’s particular problems. @&pplicant replied that even if he stays
elsewhere in [State B] it is difficult to live in@ace where he does not have his friends. He
said it is hard to live in [Area A] of India becausf the language and because he would have
no-one to help him. The Tribunal put to him thas ipossible that he could escape the harm
which he claims to fear because of his father, éivea moves elsewhere in the same city
and away from his father. The applicant’s respomge that if he goes back to India he
cannot live away from his father because thistesrafll, his father. The Tribunal put to the
applicant that if it means avoiding the harm whhiehclaims to fear, it may be reasonable for
him to relocate away from his father’s residentle applicant replied that even if he moves
away from his father, he cannot tell his fathertootisit him. The Tribunal asked the
applicant if it would be possible for him to reloesafely to State A He said that because of
the problems after the elections he left that plade speculated that it may be possible to
live in State A for a short time but as soon asdleetion is approaching there would
problems. He said some people have already bded ki State A in disturbances related to
the elections. The Tribunal asked the applicargmtine elections would take place in [State
A] He said he does not know but he believes thatime is fast approaching. In summary,
the Tribunal put to the applicant that it may cdesithat it would be reasonable to find that
the applicant can avoid the harassment that henslto fear by relocating away from his
father, either elsewhere in [City A] or elsewherdhe district or the country.

The Tribunal asked the applicant why, if he fedradm in [City A] for any reason, he
returned to [City A] and indeed he returned toghme address when he returned to [State B]
from [State A] in early [year] The Tribunal remeutithe applicant that according to his
evidence he had remained at the address in [Cifyoft) the time of his return up until the
time he obtained his passport in [month, year]iadded until the time that he eventually left
India in [month, year]. The Tribunal put to thepapation that this might suggest that he was
not facing serious harm in [City A]. The applicaaid that sometimes he stayed with friends
and much of that time his father was not there.s&ld that he himself was not at that
address all the time. The Tribunal put to the igppk that he had not stated this earlier when
the Tribunal asked him about his addresses in In@liee applicant then told the Tribunal that
the problem is from the police, no -one else. He Bat the police come when his father is
there. The Tribunal asked the applicant whethepttiice fail to come when his father is not
at home. He said that the police do not come tmaf his father is not there. Sometimes
they stop him if they see him on the street ang &s& him about his father. The applicant
then told the Tribunal that police who are knownhem are not really a problem; it is the
unknown ones who cause the problem. The Tribwsi@dthe applicant what he means by
this. He explained that some police they use@éoevery day but the other new ones were a
problem. He said that those unknown police doknoiv about them. The Tribunal asked
the applicant what he meant by this. He said titioseknow the applicant and his father just
ask questions and go again but the new ones whaoafeown to them use the lathi.

Again the Tribunal asked the applicant why, if hesvguffering harassment at the hands of
the police because of his father’s activities, fteret move away from his father. The
applicant replied that he can only follow his fath@he Tribunal put to him that in the end
he did actually leave his father to come to Ausrahd that is not so different had he moved
elsewhere in [City A] or indeed elsewhere in Indidhe applicant said that his father told
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him that he must leave India The Tribunal askeg tik father did not seek to leave India in
the same way as the applicant. The applicantegphiat he cannot speak on behalf of his
father. However he said his father has also ndw Tene Tribunal asked the applicant why
he did not go to [Country A] as his father did. $#d this is because the agent arranged for
him to travel to Australia. The Tribunal asked #pplicant what his instructions to the agent
had been. He said he merely told the agent thaatdo leave the place because he was fed
up and the agent did the rest.

The Tribunal put the applicant that it had listet@the tape of his interview with the
delegate. The Tribunal said that it had heardagh@icant tell the delegate that he did not
have working rights in [State A]. The applicanpkined that he did not state that he had no
working rights in [State A]. He told the Triburthlat he had said that he did not have actual
voting rights in [State A]. He told the Tribuna# worked as a [Occupation A] in [State A]
for some years.

The Tribunal asked the applicant whether his fagiver approached the police and sought
protection when they were experiencing problenState A. The Tribunal said that it had
heard his evidence to the delegate on this mattersaid that his father told him he went to
the police twice because of this problem. As fatre applicant knows, no action was taken.
The Tribunal asked why he believed that no actias t@ken. He replied it was on account
of the power of the ruling party. The Tribunal eskhe applicant whether he is saying that
the police will not assist citizens if those citisehold a different political view. He replied
that he did not have the right to vote in [StatedbAtause he had not enrolled. The Tribunal
suggested that this was not a denial of a rightrdther due to a failure on his part to
complete the appropriate enrolment in State A].

The Tribunal put to the applicant that it had haarthe interview with the delegate, the
delegate asked the applicant what would happenriaftine went back to India. In his
response he had told the delegate that when thbepns with his father cease, he wants to go
back to India. The applicant replied that whenfateer comes back the problems will start
again. The Tribunal asked the applicant why hiseiawent to [Country A]. He said he has
no idea. The Tribunal asked the applicant whehdad that his father had gone to [Country
A]. He said he heard that news about three weglis Ble did not know that at the time he
was interviewed by the delegate. He said thatgerstands that his father was still at the
[City A] address at that time. The Tribunal askieel applicant how he learned the news
about his father. He explained that he hearddugfh friends with whom he used to work.
He said that he used to phone them from time te &amd it was through them that he heard
that his father had gone to [Country A]. In smfecontinued questioning on this aspect, the
Tribunal was unable to ascertain definitively hdwvege friends came to know that the
applicant’s father had left India and left spedafig for [Country A] The Tribunal

understood that the friends to whom the applicaefgrred were friends that he met when he
was doing packing and unpacking work on the rodds Tribunal asked how they knew
that his father had gone. His response was tegtlork on the road not far from that place.
The Tribunal asked how they know that he has gofj€auntry A]. The applicant’s
response is that they are not even 100% sure ¢hiatih [Country A] but as far as they know
he is in [Country A].

The Tribunal put the applicant once again thatayrmome to the view that he has
exaggerated what happened to him in [City A]. Thbunal put to him that the fact that he
returned to [City A], to the same house, and tleatdmained there with his father, may lead
the Tribunal to believe that his account of hisexignces has been exaggerated. He told the
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Tribunal that he left the country and this was losesof his problems. The Tribunal noted
however that he then remained in [City A] for mamgnths. He did not leave his father’s
house and he did not leave his father. The Tribpmto him that it seems that the police
had no actual evidence against his father becheyedid not take the matter further The
applicant responded his father was not always thé€he Tribunal put to the applicant that it
seems that there was not evidence of any kind sgtie applicant himself. Furthermore, the
Tribunal speculated that the fact that he was tbtdbtain a passport and leave India without
any apparent difficulties further suggests thaivas of no interest to the authorities. The
applicant told the Tribunal that he did not gohe passport office personally. He handed the
matter to the agent The Tribunal put to him theatertheless the passport was issued to him,
in his own identity, and through the normal chaenélhe applicant told the Tribunal that
everything that he has said in his evidence isitalit

The Tribunal asked about the applicant’s fathee. téld the Tribunal his father's name is
[Name A]. The applicant informed the Tribunal thathas no contact details for his father in
India or in [Country A]. He merely said that ifdawhen he returns, friends will tell him.

The Tribunal heard from the applicant that he hadantact with his father from the time
that the applicant left India

Finally, the Tribunal put to the applicant onceiaghat if he fears harassment in [City A]
because of his father and police suspicions ofdtireer, it is open to him to relocate away
from his father’s place, be that elsewhere in [@ijyelsewhere in [State B], or indeed
elsewhere in India. The Tribunal noted that thgliapnt is a young man, he has work
experience gained over many years’ work in [StdtarAl in the circumstances it may be
reasonable for him to relocate. The Tribunal isaful that the applicant has no other
relatives apart from his father. The applicantiegpthat if there were no problems for him in
India he would be ready to go back.

FINDINGS AND REASONS

On the basis of the passport issued to him on][tla¢eTribunal accepts that the applicant is
an Indian national.

The applicant claims that he was harassed in [Eit$tate B] by the police who appear to
have had a close interest in his father whom itnseiney suspected of an involvement with
[Party A]. He says that the police came to theimk on a regular basis checking on his
father and asking questions about his father'sisieis and his associates. During these visits
and questioning the applicant says that the pali&e physically harassed him.

The applicant also claims that he lived with hihéa in [State A] from [year] until [year].

He says that he worked in a [Business type A] asdather was a union leader in that
workplace. He claims that before the electiongState A] in [month, year] he helped his
father and an associate (by the name of [Persowid)was a member of [Party G] to put up
posters opposing [Person B] who was eventuallstireessful candidate ([Party B]) in the
election. After the election he says that they vagtacked at their workplace and warned to
leave [State A]. The applicant and his father[8tate A] and returned to [State B]. The
applicant initially told the Tribunal that they t¢5tate A] as soon as the election results
became known in about [month, year]. Later he g@tithey left [State A] and returned to
[State B] early in [year].
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In [State B] the applicant says that his father hasssed and frequently questioned by the
police. It seems that they suspected that heihksl With the [Party A]. In their pursuit of
his father the police frequently questioned theiappt about his father’s associates and
activities. He says that on one occasion the pabok the applicant and his father for
guestioning. He says that he was mistreated bpdhee. He says that they were both
released without condition.

The applicant fears that if he returns to [Staté&}will continue to face questioning by the
police in relation to his father’s whereabouts aslactivities. He says it is likely to be
worse given that his father has gone to [CountryTAle Tribunal put to the applicant that if
his father is no longer in [State B] there will th@ reason why the police will continue to
harass him about his father. He replied that tneéather comes to learn that he is back in
[State B] he will return there from [Country A].

The Tribunal accepts that the applicant assistedalther with low level political

campaigning during state elections in [State Alygar]. The Tribunal accepts that there was
a backlash after the elections and the applicdatfser was threatened by members of [Party
B]. The Tribunal does not accept that the threase serious or taken seriously by the
applicant’s father at the time for the reason Heatid not leave [State A] immediately but
rather remained there for some months after thaiefes only leaving [State A] in early

[year]

The Tribunal accepts that the applicant’s fathes w@erson of some interest to the police
locally in the area of [City A] where he lived withe applicant. The applicant was unable to
tell the Tribunal anything of his father’s acties or of his associates. However, he said that
his father was frequently absent from home for ss\days at a time. He did not explain
these absences to the applicant and when the appéisked questions his father was not
forthcoming with responses. The Tribunal accems his father’s activities drew the
attention of the local police.

The Tribunal accepts that the police frequentlyedske applicant about his father’s
whereabouts. It accepts that they came to theehand they also questioned him if they
encountered him on the street. The Tribunal isfead that the applicant did not know
anything about his father’s activities and assesiat-urther, it is satisfied that the police
were also aware of this. Whilst the Tribunal a¢sépat the police questioned the applicant
about his father and whilst it accepts that he taken to the station once for questioning
with his father the Tribunal finds that the pollt@ve no interest in the applicant. At the
present time his father is in [Country A]. The Bggnt does not know when he went but he
said that he has heard of this through friendsh&kenot had any contact with his father since
he himself came to Australia in [month, year].view of this the Tribunal finds that the
applicant will not be questioned or harassed byptiieee on account of his father if he
returns to [State B] in the reasonably foreseehliiee.

The applicant told the Tribunal that if he retutndndia his father will come to know of it

and will go back there himself. The Tribunal canaccept that this is inevitable. Rather, the
Tribunal considers it likely that his father hasigdo [Country A] to escape the intense
interest of the police in [City A]. In such circgtances the Tribunal questions that he will
return to India as the applicant claims he will do.

In the event that his father returns to [StateH#] Tribunal accepts that the police will
continue to monitor him. As part of their inqusig is inevitable that the police will continue



74.

75.

76.

77.

to question the applicant about his knowledge sfiéiher’s activities and associations. The
Tribunal finds that such questioning relates terafits by the police to apply laws of general
application in the maintenance of national securitydoes not relate to the applicant’s
political opinion or one imputed to him becausdisffather. The Tribunal does not accept
that questioning of the applicant in the circumstanhe has described is discriminatory nor
does it accept that questioning of the applicahépast has been such that it could be
described as amounting to significant physical $&reent or ill treatment. Although the
applicant claimed that he was physically mistre&tgthe police on occasion, when called on
by the Tribunal to describe those events he waslnletto describe the particular events or
particular actions. The Tribunal finds that heggerated his treatment by the police. It
notes his evidence that those police who knew mdhas father just asked questions and
then they went away. It was those who were unknewwa were a problem. The applicant’s
vague responses to the Tribunal’'s questions om#teer convince it that he did not suffer
serious harm at the hands of the police. His eMideonvinced the Tribunal that the police
called at the home or questioned the applicamigly encountered him on the street. The
guestions put to him as described by the applic@né general in nature and when the
applicant was clearly unable to provide informatibe police left.

The Tribunal finds that the conduct of the poliog gheir treatment of the applicant in the
past is not serious harm for the purposes of Bi&Rthermore the Tribunal finds that the
treatment cumulatively does not amount to persenutirhe Tribunal finds that the chance
that the applicant will suffer serious harm sudht ihamounts to persecution for a
Convention related reason in India in the reasgnibeseeable future is remote.

The applicant does not have a well founded fegeosecution for a Convention reason if he
returns to India.

CONCLUSIONS

The Tribunal is not satisfied that the applicanaiperson to whom Australia has protection
obligations under the Refugees Convention. Theedfte applicant does not satisfy the
criterion set out irs.36(2)(a) for a protection visa.

DECISION

The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA) visa.

| certify that this decision contains no informatihich might identify the
applicant or any relative or dependant of the appli or that is the subject of a
direction pursuant to section 440 of tegration Act 1958.

Sealing Officers ID: PRRTIR




