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REPRESENTATION
Counsel for the Applicant: Ms N Walker
Counsel for the Respondents: Mr M Cleary

Solicitors for the Respondents: Australian Government Solicitor

ORDERS

(1) The Court directs that the name of the applicanbisto appear on the
transcript of proceedings.

(2) A writ of certiorari shall issue, quashing the @s&mn of the Refugee
Review Tribunal signed on 25 October 2007 and harmttevn on the
same day.

(3) A writ of mandamus shall issue requiring the Triauto redetermine
the review application before it according to law.

4) The first respondent shall pay the applicant’s £@std disbursements
of and incidental to the application in the sun$6f000 in accordance
with rule 44.15(1) and item 1(c) of part 2 of schkedl to theFederal
Magistrates Court Rules 20qCth).
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FEDERAL MAGISTRATES
COURT OF AUSTRALIAAT
SYDNEY

SYG 3598 of 2007

SZLRD
Applicant

And

MINISTER FOR IMMIGRATION & CITIZENSHIP
First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

REASONS FOR JUDGMENT

Introduction and background

1. This is an application to review a decision of fRefugee Review
Tribunal (“the Tribunal”’). The decision was handedwn on
25 October 2007. The Tribunal affirmed a deciba delegate of the
Minister not to grant the applicant a protectioravi The applicant is
from India and had made claims of religious andtjsal persecution.
Background facts relating to the applicant’s prbtecvisa claims and
the Tribunal’s decision on them are set out in Khaister’'s written
submissions filed on 8 April 2008 and the applisantritten
submissions filed on 3 April 2008. The followingatement of
background facts is derived from those submissions.

2. The applicant is from the Punjab state of India;nbon 6 December
1964, arrived in Australia on 28 March 2007 and ligpp for a
Protection (Class XA) visa on 3 May 2007.
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10.

11.

12.

A delegate of the Minister refused the visa appbcaon 1 June 2007,
and on 26 June 2007 the applicant applied to thriital for a review
of the delegate’s decision.

On 6 July 2007 the applicant was invited to attarftearing before the
Tribunal', and on 20 September 2007 he attended a hearihgare
oral evidence with the assistance of an interpratethe Punjabi
language and his representative, a migration agent

At the end of the hearing on 20 September 2007agmpdicant’s agent
was given a copy of the hearing €D

On 24 September 2007 the applicant made a requestrfew copy of
the Tribunal hearing Cb

On 26 September 2007 the applicant's agent wassedvihat the
Tribunal’s decision would be handed down on 4 OetdD07.

A new copy of the Tribunal hearing CD was sent® applicant agent
under cover of a letter dated 28 September 2007

On 3 October 2007 the applicant’s agent sent atdathe Tribunal
advising he was still waiting for a copy of the hieg tapes and the one
he receivedhas noise and errors’ The agent also advised he would
not be attending the handing down of the decisio# @ctober 2007

The 3 October 2007 fax from the applicant’s ageolided a statutory
declaration from a witness not called at the hgarin

The Tribunal wrote to the applicant's agent on 3aber 2007 and
deferred the handing down of the decision for 3 kgeéuntil 25
October 2007

On 24 October 2007 the applicant’s agent sent atdathe Tribunal
advising the new hearing CD wagery bad with errors”.

! Court Book (“CB”) 49-50.

2cB91l.

3cB 90-91.

4CB 138.

> CB 134-135.

®CB 138.

" CB 140-141.
8 CB 144-145.
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13. On 25 October 2007 the Tribunal handed down itgsd&t affirming
the delegate’s decision.

The Tribunal’s decision

14. In its decision the Tribunal first reviewed the hpgble refugee law. It
then set out the claims and evidence, and analygedvidence. Next
it set out certain independent country informatiéinally, it set out its
findings and reasons.

15. In its findings and reasons, the Tribunal first@et the concerns raised
by the applicant’'s agent about the quality of tHe @cording of the
Tribunal hearing. The Tribunal considered the @Coé audible. It
decided to proceed with the handing down of itssiec regardless of
the concerns raised by the applicant’s agent abeutD recording.

16. Next, the Tribunal accepted the applicant was iaetitof India and a
Sikh. The Tribunal accepted that the applicant baen involved in
political efforts, including through membership Shiromani Akali
Dal, to establish a separate Sikh state in theaPurggion of India.
The Tribunal accepted that on occasions prior @26e applicant had
been detained by police, sometimes without chaagel had been
persecuted by the polite

17. However, the Tribunal did not accept that the ayapit faced a real
chance of persecution for reasons of his Sikh ialigor political
activities or opinion (real or imputed) now or ihet reasonably
foreseeable future, on the basis of independenttopinformation that
was before the Tribungl

18. For this reason the delegate’s decision was affirme

The application

19. These proceedings began with a show cause apphcdilied on
20 November 2007. The application has been ameseeeral times
since then. The applicant now relies upon a furtaenended

°CB 160-161.
0 CB 161-162.
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application filed on 11 April 2008. In that apg@ton the following
three grounds are raised:

1.

Failure to allow the applicant the opportunitp tgive
evidence and present arguments in accordance wibsof
the Migration Act (the Act).

Particulars

(@)

(b)

(€)

(d)

(e)

The applicant was provided with an inaudiblel@utape of
the purported hearing, heard on 20 September 2007.

The applicant raised immediate concern that fint CD
recording was inaudible and requested a second.tape

The applicant raised immediate concern with Tndunal
that the second audio tape recording provided bg th
Tribunal was also virtually inaudible.

Despite being notified in advance, the Tribupi@ceeded to
make its decision without providing the applicanthwa
complete audio tape of the hearing.

The failure to provide the applicant with andéle audio
transcript of the hearing denied the applicant widim
opportunity to give evidence and present arguments.

The Tribunal failed to set out its findings oraterial
guestions of fact contrary to s.430(1)(c) and tbasimitted
jurisdictional error.

Particulars

(@)

(b)

SZLRD v Minister for Immigration & Anor [2008] FMCA@R

The applicant informed the Tribunal at the hegrof the
persecution on political grounds of Samranjit Sirlgann,
political leader of Shiromani Akali Dal, to whichhd
applicant was a member.

In failing to accept or reject a claim that Samjit Singh
Mann was persecuted and the effect that such petreadf
accepted would have on the applicant's claim ofr fea
persecution on political grounds was a failure tocapt or
reject evidence going to a material issue in thecpedings.

The Tribunal erred in law and thus committedgdictional
error by determining the applicant’s claim on thasks that
the relevant social group was persecution as aelis Sikh
or a Sikh in a Sikh/Hindu conflict when the claim the
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applicant was based on persecution as a high grofil
political figure and member of a political partyhi®mani
Akali Dal) opposed to Indian rule over Khalistan wiich
the leader of the political party was subjected to
persecution.

The evidence

20. | received as evidence the book of relevant docusndied on
25 January 2008. | also received the affidavitetizabeth Warner
Knight filed on 10 March 2008, to which is annexadpurported
transcript of the hearing conducted by the Tribunalid not receive as
evidence the affidavit of the applicant filed on R@vember 2007
concerning the quality of the audio disc supplied tbe Tribunal.
However, | did receive a document annexed to tHataait, being a
letter from Spark & Cannon dated 12 November 2007 .the letter
Suzanne Smith, the administrative co-ordinator par§ & Cannon
states that her company was unable to preparenactipt from the
audio CD due to the poor sound quality of it. Stetes:

When we accessed the CD there was significant backd noise
which resulted in the speakers’ voices not beinig &b be heard
by our typists. We tried to convert the audio tditierent file
format to improve the sound quality without success

Submissions

21. Counsel for the applicant made the following sulsioiss in relation to
the grounds in the further amended application:

Ground 1: Failure to allow the applicant the oppamity to
give evidence and present arguments in accordamitesm?25 of
the Migration Act (the Act).

The affidavit affirmed by Ms Warner Knight (undatedt
Annexure A annexes a typed copy of the transcfifiteoTribunal
hearing (referred to just as the ‘transcript’). Bhaffidavit is in
stark contrast to the affidavit affirmed by ... (dugplicant) that
annexes a letter from Sparks & Cannon (the trampgcservice)
stating that they were unable to transcribe the QI to ‘poor
sound quality of the audio file contained on thecdi
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At Annexure B to the affidavit of Ms Warner Knighiscript also
state that the CD is very poor with buzzing andcknag sound
throughout.

Prior to handing down the decision the Tribunal virsi®rmed by
the applicant's representative Mr Ram Ravi Singhalga by
facsimile dated 24 October 2007 of the poor quadynd of the
second CD audio recording of the hearing provideg the
Tribunal. (CB] page 147).

The ‘Independent Information’ formed the reasonpart of the
reason for the decision of the Tribunal in denyihg Protection
visa to the applicant.

In the Tribunal decision under the heading ‘Findsngnd
Reasons’ the Tribunal Member states that he agtualied on
the country information to base his finding.

Not only was the applicant through his advisor ueato make
submissions on the country information, but alseitgregard to
the transcript it is clear that whatever countryfdmation was
put to the applicant at the hearing was very sketch

It is difficult to tell whether the Tribunal Membput some or all
of the country information to the applicant. Thartscript is
incomplete.

The transcript also lacks detail in regard to respes by the
applicant concerning his fear of persecution. Foample, on
page 15 of the affidavit the applicant appears ¢osltressing the
persecution he has experienced by the inspectquobte but

most of his answer is left out. Similarly, in respe to a question
by the Tribunal member asking the applicant “Why i see
you as the key political figure when you say youewast a

member?” the applicant’s answers as provided in ti@ascript

are not completely transcribed. This is particujathe case in
response to a question from the Tribunal Membertindrehe

would favour militancy or peaceful means in achgvian

independent Khalistan. His response is barely tcabged and

cannot be said to be a fair recording of what htuatty said.

The applicants answers are significant because taeally
articulate the applicants complaint of persecutinoamely that he
iIs a key political figure subjected to ongoing illance and
death threats by the police.

The High Court in the matter 8ZBEL v MIMIA (2006) 228
CLR 152 allowed an appeal on the basis that a peli&ely to be
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affected by a decision must be given an opporturty
ascertaining the relevant issues arising in decisi®imilarly, the
judgement o6ZBEL stressed that what is required by procedural
fairness is a fair hearing not a fair outcome. 8YBEL the
applicant was not given sufficient opportunity teegevidence, or
make submissions.

In a further case the High Court 8ZFDE v MIAC (2007) 237
ALR 64 reiterated that the requirement in s425haf Migration
Act that the Tribunal must provide procedural fass to an
applicant. InSZFDE it was the agent’s fraud that corrupted the
Tribunal's decision-making process making the Tindilis
decision in law no decision at all.

In the unreported Federal Court caseS¥GYM v MIAC [2007]
FCA 1923 Graham J allowed an appeal on the basas there
was a failure to provide an interpreter speaking thappellant’s
own dialect. His Honour found there was denial ofgedural
fairness.

Had the applicant or his advisor been provided vaticomplete
audible tape recording of the hearing then a sulmis would
have been made to clarify the applicant’s claim aady
conflicting country information.

It is respectfully submitted that the applicanthms case was n
given sufficient opportunity to give evidence okeaubmission

Ground 2: The Tribunal failed to set out its fings on
material questions of facts contrary to s430(1)@)d thus
committed jurisdictional error.

The applicant claimed at the hearing that the leadé the
political party to which he was a member, a Mr S&imjit Singh
Mann, had recently been subjected to persecutiothéyindian
police in the Punjab (page 5 and page 14 of thadcaipt).

The claim of persecution of the leader of the par&g significant
in that it substantiated the applicant’s claim thad one member
of the party was free from persecution including lgader.

The failure of the Tribunal member to make a figdas to
whether this evidence was correct or credible wafailure to
make a finding on a material question of fact.

Although the Tribunal adverted to country infornoati about
Sikhs in India and about the applicant's membersbipthe
political party, the Tribunal failed to take intaceount the claim
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of persecution of the leader of the party and iswat addressed
in the reasons for decision. This failure to makending had a
direct impact on the reasoning processes of theuhal as to
whether the applicant had a real chance of persenuf he were
to return to the Punjab.

Ground 3: The Tribunal erred in law and thus comnteci
jurisdictional error by determining the applicantdaim on the
basis that the relevant social group was persecudis a religious
Sikh or a Sikh in a Sikh/Hindu conflict when thairdl by the
applicant was based on persecution as a high grgdiblitical
figure and member of a political party (Shiromankal Dal
(Mann)) opposed to Indian rule over Khalistan toieththe
leader of the political party was subjected to gexgion.

On page 12 of the transcript annexed to the affida¥ Ms
Warner Knight the Tribunal Member put to the appfit that
Sikhs are able to practice there religion.

On page 13 of the transcript the Tribunal Membet pu the
applicant that since Manmohan Singh has becomedPkiimister
the conflict between Sikhs and Hindu's had ceased.

Also throughout the decision, the Tribunal discesse bridging
of the Sikh / Hindus conflict and the constitutibgaarantees
that Sikhs are ability to practice their religioma seek protection
from the legal system.

Similarly the Tribunal Member relied on various oty
information to show that the Sikhs could be menalb&hiromani
Akali Dal (Mann) political party and hold politicalviews
supporting the independence of Khalistan.

However the applicant’s primary claim for a Protect visa is

based on his claim that he is a Sikh activist ankigh profile

political figure since 1984. Secondly, he is a memiof

Shiromani Akali Dal (Mann), a political party oppexs to India’s

rule over Khalistan. Thirdly, that the leader oktparty, Siranjit

Singh Mann has recently been subjected to persecaind this
persecution is relevant to the threat of persecutm members of
the party led by Siranijit Singh Mann.

The applicant claimed at the hearing that he hadromvolved in
politics since 1984 and that he had been detainead tartured
over a long period of time. He claimed to have béetained for
10 days tortured and interrogated in 1987; again bdanuary
1991 he was arrested with two associates and tedtuhis two
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associates died as a result of the torture; andimagae was
arrested and detained from 17 June 1991 to Jan 1#98harges
that were dismissed at hearing; in 2001 he was raghatained
and tortured with no charges laid; in 2001 he wasjuired to
report to the police every 15 days and then onceoath for a
five month period; thereafter until his departure tlaimed to be
under constant surveillance and harassment andatarby the
police and particularly the police inspector of tlaea. He
claimed his reason for leaving his home was dugné¢othreat by
the police inspector that he would put the appltdarjail forever.

At the hearing the applicant claimed that he wabjetted to
ongoing persecution before and after 2002 due ¢of#ict that he
was a key political figure and not just a memberSbiromani
Akali Dal (Mann).

The Tribunal Member in his reasons appears to haseepted
that prior to 2002 the applicant had been detaired various
occasions sometimes without charge and sometimes fo
substantial periods of time. The Tribunal Membesoahppears to
have accepted that the applicant was subjectedotovention-
based persecution prior to 2002.

However the Tribunal appears to have failed to ab#s the
persecution that the applicant claimed to fear,ttig that the
applicant was not simply a member of Shiromani Akl
(Mann) party nor simply that he was a Sikh activi¢¢ claimed
to be a key political figure, well known, and wittany contacts
that resisted India’s rule over Khalistan.

Independent country information relied on by thebdnal
Member particularly that from Ravi Nair on page 8 the
decision shows that high profile individuals arebmet to
persecution, particularly those suspected of ataiesactivities.

The applicant is a high profile individual involved anti-state
activities. His claim of ongoing surveillance, hasment and
threats by the police including the police inspedctojail him for
life indicates that the he suspected of carrying aanti-state
activities.

The Tribunal did not make a finding as to the clainpersecution
of the leader of the party despite independent rim&ion

provided to the Tribunal by the applicant. Thidude to make a
finding on a material fact in part supports the &pant's claim

that the Tribunal Member failed to consider hiswadtclaim of
persecution.
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22. Counsel for the Minister relevantly submits asdoié:
Ground 1

In this ground the applicant is in essence assgrandenial of
procedural fairness.

The applicant’s written submissions make no complabout
what occurred at the oral hearing itself. Rathére applicant
complains about the purported quality of the CDoreling of the
hearing providedfterthe oral hearing.

The applicant seems to be complaining that he wasied
procedural fairness because he was not given arombppity to
provide submissions after the oral hearing aafter receiving a
copy of the transcript. In particular the applidas asserting he
was denied the opportunity to comment on certadependent
country information relied upon by the Tribunaliis decision.

This ground of review should be rejected for thdowang
reasons.

The common law natural justice rule does not applthis case.
That rule has been abrogated by s422B of the Aacordingly
the only procedural fairness obligations owed te #pplicant are
those contained in Part 7 Division 4 of the ActheTonly two
potential sources of procedural fairness obligation this
particular case are ss425 and 424A of the Act.

So far as s425 is concerned, the applicant wadddvio attend
an oral hearing on 6 July 2007 and did attend sadmearing at
the Tribunal on 20 September 2007. At that oradrimg the
applicant had the assistance of an interpreter wiamslated in
the Punjabi and English languages. Further, at thal hearing
the applicant was represented by a registered MigraAgent,
Mr Ram Ravi Singh Khalsa of Superior Migration.

In support of his submissions that there has belbreach of s425
the applicant refers to three cases. Neither okéhcases have
any relevance to the present case. They are eiatihglishable
from the present case.

In SZBEL v MIMIA (2006) 228 CLR 152 the High Court held
there was jurisdictional error in that case becausgewhat had
occurred at the oral hearing. The High Court hdftht the
Tribunal breached s425 (and committed jurisdictiorearor)
because it decided the matter on issues that wetregnsidered
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dispositive by the delegate and had not invited &pplicant to
comment on those issues prior to its decision.

In the present case there was no issue decidedrselyeto the
applicant by the Tribunal that was not consideraspdsitive by
the delegate. In the present case the issuesébdfier delegate
were the same as those before the Tribunal. Tlukided the
indepiclandent country information on the human rigtigsation in
India .

In any event, it is clear from the transcript oktbral hearing
before the Tribunal that the Tribunal Member galve applicant
and his agent ample opportunity at the oral heariagcomment
on the independent country information used byTtitminaf?,

The decision a5ZBEL is not relevant to the present case.

In SZFDE v MIMIA (2007) 237 ALR 64, the High Court held
that a fraud committed by the migration agent letd a
stultification of the entire review process. Thixluded the
hearing under s425, which the applicantS3aZFDEdid not attend
on the advice of the agent.

No fraud is alleged in the present cas&ZFDEis not relevant.

Finally, in SZGYM v MIAC (2007) FCA 1923, Graham J held
there was jurisdictional error because of the faluof the
Tribunal to provide an interpreter who spoke thelegant's own
language dialect at the oral hearing.

The applicant does not allege there was any problgth the
interpreter he was provided with at the hearin§ZGYM is not
relevant.

None of the authorities cited by the applicant sarppany

assertion that there is an obligation under s425ptovide or
allow the applicant an opportunity to comment odeipendent
country information that may be used by the Tribuima its

decision after the hearing (or at all, for that rrex.

Nothing in s425 requires the Tribunal to provides tApplicant
with a further hearing or opportunity to make subsmns to the
Tribunal in the circumstances.

1 See delegate’s decision at CB 40 to 41 and Tritsidacision at GB 158-159.
12 See affidavit of E Warner Knight sworn 10 Marctd8@t transcript page 11 and onwards.
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Furthermore, at no stage did the applicant everuesy a further
opportunity to comment on that information. He pyn
complained on two occasions (on 24 September a@att8ber
2007) about the audibility of the hearing CD.

On the contrary, as the Tribunal itself points outts reasons for
decision, the Tribunal iexpresslynot obliged to provide the
applicant with an opportunity to comment on indegent country
information it may rely upon in its decision. 38 because such
information is excluded from any such obligatiordens424A(1)
in subsection 424A(3)(b) of the Act.

The Tribunal complied with s425.

There was no breach of s424A for the reasons giveabove.
The First Ground should be rejected.

Ground 2

In this ground the applicant is asserting the Tnhu failed to

make some finding of fact as to whether a politlealder of the
political party to which the applicant was allegexbe a member
was the subject of persecution in India.

This should be rejected for the following reason.

The High Courin MIMIA v Yusuf (2001) 206 CLR 232 held that
the s430(1) of the Act only obliged the Tribunals&t out its
findings on those questions of fact whitchonsidered material to
its decision. Yusuf is also authority for the proposition that in
any event a failure to make a finding on a mategaéstion of
fact is not a failure to observe a procedure reqdiby the Act.

The Tribunal is not under any duty under the Actntakeall
material findings of fact. To assert that it isden such a duty is
not a basis for asserting jurisdictional error: s¥aesuf at [75].

The only obligation the Tribunal has under s430¢}L)¢ to set out
such findingsas it has madgeand nothing more. Section 430
does not expressly impose any obligation on theufial to make
factual findings beyond this or on every mattefaat alleged by
the applicant. seeYusuf at [10] per Gleeson CJ, [34] per
Gaudron J, [67]-[68] per McHugh, Gummow and Hayre J

In the present case the Tribunal set out the figsliof fact it
made. It complied with its statutory obligationden s430(1)(c).
There was no statutory requirement under the Acthfe Tribunal
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to make a factual finding regarding whether a pcét leader of
the political party to which the applicant was géxl to be a
member was the subject of persecution in Indidhbypblice.

The applicant appears by this ground to seek megitew of the
Tribunal’s decision, which is impermissible in tHéederal

Magistrates Court. The review by the court systemthe

approach of the Tribunal is not to re-hear all faat matters. The
review by the court system is to ensure that thieumal, which

was charged with the responsibility of factuallyestigating the
appellant’s claims, acted according to law: segHZT v MIAC

[2007] FCA 1661 at [7].

Ground 2 should be rejecte@mphasis retained)
Ground 3

In his third ground the applicant claims the Trilan
misunderstood his claims: sé#un v MIMIA (2001) 194 ALR
244 for a discussion of this kind of jurisdictioretor.

This should be rejected for the following reasons.

Contrary to the written submissions of the applicdoe Tribunal
did not determine the applicant’s claim simply ba basis that he
was a member of the Sikh religion. The Tribunategalearly
considered both the claims that the applicant wais@cuted as a
Sikh and that he was persecuted for his politicativities and
opinion, namely his membership and support of d@ipal party
in India — the Shiromani Akali Dal party led by $amjit Singh
Mann. A political party that had as one its objectiviee
establishment of a separate Sikh state in the Runggion of
India.

In relation to the political claim a fair readingf dhe Tribunal's
decision as a whole shows that the Tribunal Mendweurately
understood the claim being a claim for persecutonthe basis
of his “membership and “ support far the Shiromani Akali Dal

party led by Simranijit Singh Mann’..".

This included the claims he was involved in pditiefforts to
establish a Separate Sikh state in the Punjab regjidnand that
he was “a key political figure® in India. This summation is

13CB 162.3.
4 CB 161.6.
15CB 156.6.
% cB 157.7.
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Reasoning

Ground 1

23.

consistent with the oral evidence given by the iappt at the
hearing as welf"

Moreover the Tribunal accepted that the applicarg & Sikh”
and that he was involved in “political efforts, laoding through
membership of the Shiromani Akali Dal party to bbsh a
separate Sikh state in the Punjab region of Indffa”

Ultimately however, the Tribunal preferred the ipdadent
country information to the evidence of the applicarSuch a
conclusion was plainly open to the Tribunal on tmaterial
before it.

The assertion that the Tribunal misunderstood tippliaant’s
claims is unmeritorious. The Tribunal's decisioraly referred
to and dealt with the claims identified in the ende before it.
The Tribunal committed no error of the type ideatifoy Allsop J
in Htun.

The Tribunal carried out its statutory review funct according
to the Act.

The Tribunal did not commit any jurisdictional erro

Ground 3 should be rejected.

The applicant’s first complaint is that the Triblbiokd not allow him

the opportunity to give evidence and present argusni accordance
with s.425 of theMigration Act 1958 Cth) (“the Migration Act”). That
section provides:

(1) The Tribunal must invite the applicant to epp before the
Tribunal to give evidence and present argumentstired to
the issues arising in relation to the decision urrdeiew.

(2) Subsection (1) does not apply if:

7 Affidavit of E Warner Knight at transcript page. 14

18CB 160.9.
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24.

25.

26.

(@) the Tribunal considers that it should decibe review
in the applicant's favour on the basis of the mater
before it; or

(b) the applicant consents to the Tribunal dewidithe
review without the applicant appearing before it; o

(c) subsection 424C(1) or (2) applies to the ayapit.

(3) If any of the paragraphs in subsection (2)tlnfs section
apply, the applicant is not entitled to appear lbefeohe
Tribunal.

Although the common law fair hearing rule is ex@ddoy s.422B of
the Migration Act, it has been held that s.425 litsecorporates

obligations of procedural fairness in relation e fTribunal hearing.
The hearing opportunity provided must be a real amd the applicant
is entitled to know the essential issues on whieh dutcome of the
review will turn. The applicant's complaint in shicase is that the
opportunity afforded him was ineffective becausenas not provided
with an audible sound recording of the hearing cmted on

20 September 2007.

It appears that the applicant’'s migration agent gigen a copy of the
sound recording of the hearing at the end of tharihg in a CD
format®. The applicant's agent found the sound recordimgbe
inaudible and orally requested a fresh copy on @gt&nber 20G7.
Two days later the applicant was invited to thedmag down of the
Tribunal decisiofi. A fresh CD containing a recording of the TribLina
hearing was sent under cover of a letter from thbuhal dated 28
September 2067,

On 3 October 2007 the applicant’s agent wrote ® Thibunal to
complain that he was still waiting for a fresh copl the sound
recording and that the copy he was originally givexs inaudible. In
particular, the agent complained that he was un#blksten to the
portion of the sound recording where country infation was put to
his client. The agent could not recall what hadrbeaid. The agent

¥cB 90
20cB94
21cB 134
22CB 138
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27.

28.

29.

30.

stated that Simiranjit Singh Mann (an ex membePafliament and
President of the Akali Dal at Amritsar) was willing give evidence in
support of the applicant. The agent included \thih letter a statutory
declaration by another person in support of thdiegmut. In response,
the Tribunal by letter dated 3 October 2007 detethee handing down
of the decision until 25 October 2007 and advided & new copy of
the hearing CD had been sent to the agent.

On 24 October 2007 the applicant's agent sent airfale to the
Tribunal relevantly statirfg:

Please find attached a rufsic] letter responding to what little
could be heard from the CD. Also kindly excuseldteness of
this as | have been trying to hear what was saidtlos CD.

Supportive evidence has not been supplied as | aot sure

what the reasons for possible refusal aiemphasis added)

On the same day the agent wrote again to the Taibtmn complain
about the quality of the fresh CD that had beerpkegh. In particular,
the agent statéd

| have received a new CD of the hearing, howevas bne
although it has no errors, is still very bad andfact it is so bad
that | have been unable to hear the “Independefdrination”

put to the above-named. As | do have some hearioigems, |
requested others to listen to the CD and tell meatwthe
Independent Information was. However, they hasge reported
back and informed me that they were also unablbetar what
information was put to the above-named client dyrithe
hearing.

The following day the Tribunal confirmed by lettiiat the Tribunal's
decision would be handed down on 25 October 2007

In its reasons for decision the Tribunal dealt with circumstances in
the following term&>

The Tribunal has considered the concerns raised thg
representative (as well as the additional commemisd
information provided in his faxed letter dated 24t@er 2007)

3 CB 147
2 CB 148
% CB 149
% CB 160
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31.

and has decided to proceed with the handing dowheotiecision
on 25 October 2007. The principal factors in thebdnal’s
decision to proceed with the handing down are Hews:

 The representative was present with the applicantthe
hearing.

* The Tribunal has listened to the second CD recagydh the
hearing and considers that the comments by theidings
Member and other participants at the hearing areliale.

* The quality of the sound in the second CD recordsmghe
best that the Tribunal’s technical staff can produc

* In the interests of procedural fairness the Tribuohose to
put to the applicant at the hearing independent ntou
information not specifically about the applicant which the
Tribunal subsequently relied in making its decisiomhe
Tribunal notes, however, that under s.424A(3)(ayhaf Act,
the Tribunal is not obliged to put such informationwriting
to the applicant.

For the purposes of the proceeding in this Coud Hpplicant
attempted to have a transcript of the Tribunal ingaprepared by
Spark & Cannon. The quality of the sound recordirag so poor that
Spark & Cannon was unable to prepare a transcrifgte Minister
arranged for the purported transcript now in evigeto be prepared by
Auscript but Auscript also noted that the soundliguaf the audio
recording was very bad. The purported transcgphore noteworthy
for what it does not contain than for what it camsa It consists
substantially of gaps. | counted 108 gaps wherscApt was unable to
reproduce anything from the sound recording. tréee transcript in
10 minutes. At the commencement of the sound déngithe Tribunal
officer stated that the hearing had commenced3&p2n. At the end of
the sound recording the Tribunal officer statedt ttme hearing had
concluded at 3.36pm. The hearing therefore ranuitrover an hour.
Even allowing for slow speech and pregnant pausesbvious that a
substantial amount of what occurred at the heahag not been
reproduced in the transcript. What is reproducethe transcript must
be treated with caution, given the very poor augliality of the sound
recording. | am bound to conclude that the pragidnember was
wrong in stating that the comments by him and theroparticipants at
the hearing were audible on the sound recordingly @me of them
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were. The presiding member’s opinion was used uppart the
Tribunal’s decision to hand down its decision on Q&tober 2007,
notwithstanding the protests from the applicantjsrd. The question
Is not, however, whether the Tribunal decision #hobave been
handed down on that day. The question is whether Tribunal
breached s.425 of the Migration Act.

32. The mere fact that the Tribunal was unable to sup@ound recording
of the Tribunal hearing which was audible in itstirrty does not
constitute a breach of s.425. That is becausenanly, the hearing
opportunity afforded pursuant to s.425 concludeghat end of the
hearing. The Tribunal is bound to take into actodurther
submissions or information furnished by an appliagmto the date of
handing down of a decision but that does not necigslepend upon
an ability to listen to the sound recording of atfreg. In order to
succeed on this ground, the applicant must estathia:

a) there was something unresolved at the end of tlairge on
20 September 2007;

b) the applicant needed to refer to the sound recgrdif the
Tribunal hearing in order to deal with that issue;

c) the applicant was unable to deal with that issusabge of the
poor quality of that sound recording; and

d) the Tribunal did not furnish an alternative meahslealing with
that issue and no alternative means were availablethe
applicant.

33. Relevant guidance to these issues is provided by High Court
decision inNAFF v Minister for Immigratiorji2004] HCA 6. In that
case the Court did not have the benefit of eitheownd recording or
transcript®. Nevertheless, the Court was prepared to draeréntes
from the available information that the presidingember was
dissatisfied with the hearing opportunity that Heeegn afforded to the
applicant in that case and that it was appropt@ateesar more from him

27(2004) 221 CLR 1
8 NAFF at [28]
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on certain issues. In their joint judgment at [g33] McHugh,
Gummow, Callinan and Hayden JJ stated:

The case, then, is an unusual one. In her closamarks on 5
February 2002, the Tribunal member was herself askadging
that the purposes of the review had not been cdeipléulfilled

by the documents supplied before 5 February 200Dyorthe
events of 5 February 2002. She was indicating $int had not
yet finished receiving the presentation of argurmehy the
appellant which he had been invited to make, purst@as 425(1)
of the Act, by the letter of 13 December 2001. V& saying that
procedural fairness required some further step$éotaken, so
that the matters indicated could be ironed out eveyy or the
other. It is clear that the Tribunal member waghe best position
to judge whether the review process was incompiéte conduct
Is only consistent with the formation of a firm megsion that it
was.

It is possible that the reason why the Tribunal fenfailed to
send the promised questions was that, on reflecéba thought
that everything she required had in fact alreadgrh@ut before
her, or that a resolution of the perceived incotesisies in the
appellant's statements was not crucial in decidthg review
against him. If either of these explanations, ory aather
explanation, existed, it is to be expected thafTiileunal member
would have advanced it, either by a letter to tippeailant or in
her detailed reasons for decision. She did not do I$ is
probable, when the workload under which the Triddakours is
borne in mind, that the Tribunal member did not csehe
promised questions because she had forgotten atooked the
fact that she had made the promise to send themfatare to
give any indication otherwise suggested that hergioal
impression that the review process was incompledd hot
altered on reflection, and was soundly based. luldanot be
complete until the steps which she had thoughtdcaerhedy its
defects had been carried out. The failure to coteplee review
process was a failure to comply with the duty inglolsy s 414(1)
to conduct the review and the duty under s 425¢1hdar from
the appellant.

Whatever the source of power to do what was ddsexistence,
in the context of the other powers listed in PtivsC2-7A of the
Act, suggests that its exercise was a serious mdattais the
course contemplated by its exercise in the mamerhich it was
exercised in the present case, once embarked @ nefalightly
to be departed from. There was no provision pemmgtithe
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34.

making of a decision affirming the delegate's denisand the
handing down of reasons for that decision, befdre tourse
contemplated was complete. Hence whether the Talbuember
was relying on s 427(1)(b) or s 415(1) read with6s that part of
the process of review which involved participatitay the
appellant, as provided for in s 425(1), had notrbeencluded.

The first question is whether anything was left asmived at the
conclusion of the oral hearing on 20 September 200here was
nothing in the Tribunal’'s reasons for decision thaggests anything
was left unresolved. On the other hand, correspooe from the
applicant’'s agent points to a belief by the agdrt tthe applicant
wished to deal with country information put to hanhthe hearing by
the presiding member and that the applicant wakbiteld from doing

so by reason of the inaudible sound recording. dresiding member,
in his reasons, states that relevant country indbion was put to the
applicant at the hearify The presiding member said:

The Tribunal put to the applicant independent count
information that Sikhs are able to practice theatigion without
restriction by Indian authorities. The applicardsponded that
members of his political party had been tortured the
authorities.

The Tribunal put to the applicant independent count
information that conflict between Sikhs and Hindpasticularly
since Manmohan Singh had become India’s Prime Minisad
substantially eased. The applicant commentedwimde conflict
“at a high level” may have eased, at a lower le8@ths were still
persecuted; for example, he was still being threadke by the
authorities.

The Tribunal put to the applicant independent count
information that Sikhs are provided with access viarious
constitutional guarantees for the protection of thghts of
religious minorities as well as to the protection the legal
system. The Tribunal noted that the applicant bifmsad been
acquitted of charges by the court in 1993. The liappt
responded that while he had been eventually aegljithe had
already been detained for a long time.

The Tribunal noted that Amnesty International saic report in
January 2003 that while torture was still a seriomblem in

2 CB 157
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Punjab, the police generally no longer torturedHsilon account
of their political view or suspected militant linkén response, the
applicant cited his own persecution by the authesit

The Tribunal put to the applicant advice from Aab#’s

Department of Foreign Affairs and Trade (DFAT) tltaere are
provisions under Indian law for redress of humaghts abuses
and if supporters of registered political partieseasubject to
political persecution they have recourse through khdian legal
system. The applicant commented that Indian p@lreecorrupt
and a law unto themselves. The applicant alsodcitkee
persecution of Samranjit Singh Mann, who is a malitleader
and a member of parliament, as demonstrating thatone is
immune from prosecution.

35. The transcript records that the following discussaxcurred at the
hearing between the presiding member and the aoplicand his
agent) about the country informatfon

MR DELOFSKI: Now, | think I now have an understiaig of

the sequence of your arrests and claim of persecutil have
here some independent country information aboutalrahd

situation for Sikhs that | would like to put to ypust for your

comment. According to this independent informatainthe

current time we were talking about at the moment,racent
years, not so much at the time in the ‘80s wherethnas the
attack on the Golden Temple. Because what I'mihgpkt in

assessing whether you meet the definition of agesfus whether
you have a well foundered fear of persecution i yeturn to

India in the future. So even if | accept that yioave been
persecuted in the past that does not necessarignntleat you
meet the definition of a refugee if | feel that gimation has
improved. ..... | have tissues and everything el w

Okay. Now, this independent information that we ehdnere
suggests that at the moment Sikhs are able to ipeadheir
religion without restriction. Do you say that'sroect?

THE INTERPRETER: No.
MR DELOFSKI: That's not correct?

THE INTERPRETER: All people from my party .re. actually
being punished at present and some of them arand. the .....
party actually tells the police inspector the pelio .....

% transcript, pages 11-15
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MR DELOFSKI: Now, the other — another piece ampany
information that we have is that certainly sincerivteohan Singh
has become Prime Minister, a good cause for thl.SiRonflict
between Sikhs and Hindu has ceased.

THE INTERPRETER: This is actually ..... very higiel. High

political level but in ..... of ..... who are actlyaat a lower level,
they are still actually tortured ..... They actyallprovide

information to UN over the government to say thadrgthing is

safe when it isnt. One of the Sikh ..... he wasally taken away
by the police and they interrogated ..... and nbere is a case in
the court against the ..... inspector who was noigated.

MR DELOFSKI: Well, the information we have istttigyou are

not in a senior leadership level then you are nik¢ly to be of
interest to the police because of your politicalidfe. There may
be isolated instances where police harass the iddal people

but it may be for reasons other than because thew&ikh and |
think because they have family problems .....

THE INTERPRETER: Because he was — he belongt@énty.
That party from ..... That's why he was ..... Thdige they
actually gave back to us they said you are to lekhalistan
otherwise you will be killed in ..... the hit listhey were torturing
them.

MR DELOFSKI: Now, we have other country inforroatihat
suggests that the Indian Constitution and the Ind@urts do
provide protection to the rights of Sikhs.

THE INTERPRETER: Butitis not the case.

MR DELOFSKI: You, of course, were charged indberts and
were acquitted which suggests that at least inaterplaces you
are provided a protection.

THE INTERPRETER: Yes, but | was detained all tilnaé.

MR DELOFSKI: It does seem like a long time betwibe time
you were arrested. Now, other information that thieunal has
received includes a statement by Amnesty Intemalion 2003
that police generally no longer torture Sikhs ort@ant of their
political views and suspected militant links.

THE INTERPRETER: But you can see what happeneadeto
That and the ..... 11 who are being tortured. They come to our
house, they arrest us, detain us and then thewr®ms but it
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doesnt open up — people dont know actually wisat-iwhat
happened at that level.

MR DELOFSKI: Now, Australia’s Department of FgmweiAffairs
and Trade have provided advice that there are gionis under
Indian law for redress of human rights abuses. yoo have a
comment on that?

THE INTERPRETER: So police can have us manyamdethe

inspector of police ..... get that opportunity. torture us and .....
they wish to. ..... gangs who actually torture uwl g&hey are

called ..... there are many newspaper articleslsé gangs .....
who have been harassing other people.

MR DELOFSKI: I've got some of the — I've obvigugbt the
newspaper advice and other information you haveiged and |
will look at that before | make any decision. btjwanted to
mention one other piece of country information.vide from our
Department of Foreign Affairs and Trade. They haieo
advised that if supporters of registered politigarties in India
are subject to political persecution, they haveorase through
the Indian legal system.

THE INTERPRETER: ..... was actually ..... seetwiagpened
to him and he was actually tortured ..... parliamerember. They
told .. member of parliament ...

MR DELOFSKI: Thank you for that. | havent hadl@ance to
look at the material — the additional material.

MR ADVISOR: Some of those works in there are #ygtua..
very recent. .....

MR DELOFSKI: Well, | mean, | will take into accont any
information including the information you have alrady
provided up until the time that the decision is n&ad

MR SINGH: ..... tortured to death ..... this ene

MR DELOFSKI: We have the ..... certificate. Waveh the
medical certificate.

THE INTERPRETER: | got fed up because | was tedtu....
tied up like that.

MR DELOFSKI: | think the medical certificate..the torture. |
will certainly take that into account. Is thereydining else that
you wanted to cover? Do you think we’ve coveredrtiain .....
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issues of persecution? We're nearing the end ef thwhat

happens now is that | will go away and think abatiat you've

told me at the hearing. | will read the materialdathen make a
decision as to whether | feel that you do meetdéknitions |

have described at the start of the hearing. Thies$ probably —
guite a few weeks. A few weeks. [I'll try not étagl it too long

..... fresh in my mind.

THE INTERPRETER: One inspector he did give me hiate
and he was almost certain that | will be killed fjo back home
..... As | told you before, this particular inspactvarned me.

MR DELOFSKI: Why do you feel he's concerned wiith as an
individual?

THE INTERPRETER: He said because | am one ogbahigcal
figure and | have political contacts with other.o $ am not
treated as a political member ..... torture .....

MR DELOFSKI: Why do they see you as the keyigallitigure
when you say you were just a member?

THE INTERPRETER: Because | have been in pofibica long
time. Many contacts. Since 1984. ..... contwatrhany ..... | am
unable to stay at home because | was under suame#! all the
time by the police and that is the reason my faies ..... and he
passed away.

MR DELOFSKI:  Are you in favour of the establishinef
independent fixed date in the Punjab region bytamyi means or
do you hope to do it by peacefulness?

THE INTERPRETER: By peacefulness. They ares-ighi....
actually after ..... but | was .....

MR DELOFSKI: T'll have a look at that material. As | said, |

will try to make the decision fairly soon after inave the hearing
so things are still fresh in my mind. But it deebmean, there is
a process involved so it will probably be a few kgee

MR ADVISOR: ..... in jail .....

MR DELOFSKI: | mean as | said any information inany
statement that you have provided before the decisemade |
will take into account.
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36.

37.

MR DELOFSKI: When did he obtain his protectiosad
THE INTERPRETER: .....

MR DELOFSKI: When? Do you know when?

THE INTERPRETER: Three years ago.

MR DELOFSKI: Three years ago. Well, if you wanif, you
can say in a written statement ..(emphasis added)

| draw the following conclusions from the transtrip First, the

applicant and his agent contested with the pregidilember the
country information that the presiding member hademed to.

Secondly, the presiding member offered to take axtoount further
information submitted up to the date of the handdwyvn of the

Tribunal decision.  Thirdly, the applicant and hagent were

particularly concerned for the presiding membeurtderstand that the
applicant was asserting that he was a high profgéenber of the Akali

Dal with links to its leader Samranijit Singh Manh.appears to have
been asserted at the hearing that someone knovthet@applicant

(possibly Mr Mann) had recently been subjectedds@cution by the
Indian authorities. Finally, at the end of the feg the presiding
member extended some form of invitation to the i@ppt and his

agent to submit something further in documentarynfo The precise
terms of the offer are not known because of thee sihthe purported
transcript. The Tribunal’s reasons are silenoah¢ terms of the offer.
It is possible that the presiding member may hargdtten about it.

Presiding members of the Tribunal write their resseither relying on
their memory of what occurred at an oral hearingtheir own notes,
or the sound recording. If the presiding membet lstened to this
portion of the sound recording it is entirely pb$sithat he would have
overlooked the offer that he had made.

| conclude that there was an unresolved issue atetid of the oral
hearing on 20 September 2007 and that the heamug not been
completed. The Tribunal had invited the applicemtsubmit some
further information in writing bearing upon the cdty information

that had been referred to by the Tribunal. Thdiegm and his agent
reasonably required the sound recording in orderetew what the
presiding member had said about that country infdion. As matters
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turned out, the country information formed the basi the Tribunal

decision. The applicant and his agent were un@abigentify what the

country information was that the presiding membad heferred to

because of the poor quality of the sound recordifige Tribunal could

have overcome that problem by identifying in wigtinhe country

information in issue or by providing copies of ithere is no evidence
that either course was followed by the Tribunatohclude that it was
not. The applicant and his agent needed the assestof the Tribunal

in order to take advantage of the opportunity effeby it because they
could not recall specifically from the hearing whia information was

that the Tribunal was relying upon.

38. Having extended the offer to the applicant and dgent to receive
further written information from him bearing upontal country
information the Tribunal needed to provide the nsefor them to act
on the invitation. An audible sound recording wbgplrobably have
been sufficient. The sound recording was not cieffitly audible. The
clear identification of the relevant country infation or the provision
of copies of it would certainly have been suffigidut that was not
done. The applicant was thereby prevented fronmgakdvantage of
the offer extended by the Tribunal and the heaoimgortunity afforded
to him was unfair. As was the caseNAFF the failure by the Tribunal
to complete the review process fairly in accordanth the offer that
had been extended constitutes a breach of s.42% guodsdictional
error. On that basis, the applicant is entitledelef in the form of the
constitutional writs of certiorari and mandamus.

39. It is not strictly necessary to deal with the remmag grounds of review.
However, in my view, if one reads grounds 2 and 8 aingle ground it
Is apparent that the Tribunal also erred by failogleal with relevant
material, namely the applicant’'s apparent assesdiothe hearing that
he was a high profile member of the Akali Dal wiaodd a real risk of
persecution in India because of his associatioh wther persecuted
leaders including Mr Mann. The Tribunal dealt witie applicant’s
claims in the following way:

The applicant claims that he fears persecutionty Indian
authorities because he is a Sikh (whether thigwigiregarded as

31 CB 160-162
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being based on the Convention grounds of race,gicai
nationality or membership of a particular socialogp) and has
been involved in political efforts, including thiglu his
membership of the Shiromani Akali Dal party, toabith a
separate Sikh state in the Punjab region of India.

The Tribunal has considered the evidence and asctjatt the
applicant is a Sikh and has been involved in prditiefforts,

including through membership of the Shiromani Ak party,

to establish a separate Sikh state in the Punjaore of India.

The Tribunal also accepts that on occasions prao2®02 he has
been detained by police in his region, sometiméisowt charge,
and been persecuted by the police.

The Tribunal has considered the evidence provided the
applicant and his representative as well as theepwhdent
evidence (summarised above) and is not satisfieat the
applicant’s fear of persecution for any Conventigason if he
returns to India is well-founded. The Tribunal hbased this
finding on independent evidence that the situatiorindia for
Sikhs has ameliorated significantly in recent yearsluding
politically active Sikhs supporting the Khalistanovement
(whose aim is to obtain an independent state f&hsgi and/or
Sikhs who are members of the Shiromani Akali Datypand/or
Akali Dal (Mann) supporters.

As noted above, experts told the US Citizenshiplarmdigration
Services in 2003 that it was unlikely that memlmgrsupporters
of the Shiromani Akali Dal (Mann) party in Punjaters being
targeted in any systematic way. The US Embas®jem Delhi
said as long ago as 1997 that membership of thei Akal

(Mann) was ‘not a ground for anticipating proseacuti or
mistreatment in India’. Paul Wallace, a politicatientist at the
University of Missouri, told US asylum officershebruary 2003
that any police abuse of Akali Dal (Mann) suppastevould
likely get press attention because Punjab, like st of India,
had a relatively open press (Resource Informatient€r, US
Citizenship and Immigration Services, ‘India: Infoa&tion on
Treatment of Members of the Akali Dal (Mann) PantyPunjab’,

16 May 2003, IND03004.ZSF).

The Tribunal accepts the advice of the Australis@p&tment of
Foreign Affairs and Trade to the effect that if gogers of
registered parties in India are subject to polifigaersecution
from rival political parties or other agents theyve recourse
through the Indian legal system (DFAT Country Infation
Report No. 368/98, dated 7 October 1998, CX32164he
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Tribunal notes that the applicant himself was atqdi in an
Indian court of charges laid by the police.

Having regard to the independent evidence, theufab does not
accept that there is a real chance that the appiicaill be

persecuted for reasons of his support for the $manoi Akali Dal
party led by Simranjit Singh Mann if he returndridia now or in
the reasonably foreseeable future. Having regaal the

independent evidence, and the change in the Stuat Punjab
referred to above, the Tribunal does not acceptt,thf the

applicant returns to India now or in the reasonalidyeseeable
future, there is a real chance that, as he hasnotal, he will be
killed or otherwise persecuted by the police oreothuthorities
for his political and/or religious beliefs or aciies or

specifically for reasons of his real or imputed 4{balistani

political opinion.

The independent evidence available to the Tribinditates that
the divide between Sikhs and Hindus has been lidge that
the antagonism between Sikhs and the Congress paRuynjab
Is now a distant memory. Manmohan Singh from tbag@ss
party became India’s first Sikh Prime Minister i0@ and the
Congress party has been in power in Punjab sinc®220
(Soutik Biswas, ‘The fading of Sikh militancy’, BBNews, 16
March 2005, downloaded from
http://news.bbc.co.uk/2/hi/south_asia/3733271.saogcessed 30
December 2006). Sources told the Canadian Immmgraand
Refugee Board in late 2005 that Sikhs were ablerdctise their
religion without restriction in every state in Irdi The central
Indian government recognises Sikhs as one of felgious
minority groups and, as such, Sikhs are providetth \&ccess to
various constitutional guarantees for the protectiaf the rights
of religious minorities (Research Directorate, Ingnaition and
Refugee Board of Canada, ‘India: Ability of Siklus relocate
within India; issues to be considered when relougti safety
concerns; treatment by authorities (March 2005 -c&maber
2005)’, 18 January 2006, IND100771.EX).

Sikhs figure in prominent positions in India: asereed to above,
the Prime Minister, Manmohan Singh, is a Sikh. Theted
Nations High Commissioner for Refugees told the rdBda
November 2005 that ‘the general situation for Sikhéndia has
stabilized, and for those in Punjab improved sigaiftly from
the violence ridden decade of the mid 1980s to &880s’
(Research Directorate, Immigration and Refugee Boaf
Canada, ‘India: Ability of Sikhs to relocate withindia; issues to
be considered when relocating; safety concernsattnent by
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authorities (March 2005 - December 2005)’, 18 Janua006,
IND100771.EX).

Having regard to the independent evidence the Tiabadoes not
accept that there is a real chance that the appiicavill be
persecuted as a Sikh (whether this claim is regardse being
based on the Convention grounds of race, religrationality or
membership of a particular social group) or for hmelitical
opinion if he returns to India now or in the reasbiy
foreseeable future.

Having considered the evidence as a whole, theumebis not
satisfied that the applicant has a well-foundedr fed being
persecuted for a Convention reason if he returndndia. It
follows that he is not a person to whom Austrake Iprotection
obligations under the Refugees Convention. Thezeftre
applicant does not satisfy the criterion set ousiB6(2)(a) for a
protection visa.

40. The Tribunal records earlier in its reasons thaillowing the
identification of relevant country information, tlag@plicant described
the physical effects of his claim of torture by f@ice and said that a
particular police inspector in his region will kiim if he returns.
Asked by the Tribunal why this policeman would $&n@im out for
persecution, the applicant said that he was a kéfgal figure, that he
had been involved in politics for a long time aratifa wide range of
contacts. The applicant affirmed that he wisheddiaieve his political
aims by peaceful meaifs However, the presiding member does not
record in his reasons the discussion that followeely possibly
because the sound recording from that point wageharninaudible. |
infer that it was at that point that the applicantis agent referred to
the alleged persecution of MrMann and possiblyethand the
applicant’s links to them. This was plainly imgort information that
the Tribunal needed to grapple with because if dpplicant could
establish that he was a high profile figure withk§ to the persecuted
leader of the party, he might establish a well-iteoh fear of
persecution notwithstanding the available countrfprimation. The
Tribunal in its summary of the available countryfo'rmnatior?s,
although not in its findings and reasons, refertedthe following
country information:

%2CB 157
3 CB 159
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41.

42.

Ravi Nair, the Executive Director of the South Adiaman Rights
Documentation Centre, based in new Delhi, told @enadian
Immigration and Refugee Board that judicial protentagainst
arbitrary arrest had improved in the Punjab ahdbeas corpus
writs were now being honoured. The four specml&ireed that
people who were not high profile suspects wereahoisk in the
Punjab. Ravi Nair defined a high profile individies someone
suspected of anti-state activities by the Indiamharties. He
said that simply holding a pro-Khalistani politicapinion would
not make an individual high profile: one would hawgesngage in
violent and anti-state acts. According to Naimpsk without a
high profile had much less to fear from the Punpdice and
now had better access to judicial recourse if tegatmproperly
(Documentation, Information and Research Branchmignation
and Refugee Board of Canada, ‘India: Informatioonfr four
specialists on the Punjab’, 17 February 1997, INB26.EX.)

The Tribunal, in its decision, although it referredthe persecution of
Mr Mann, failed to deal with the issue of the rigk the applicant
because of his claimed association with Mr Mann,anyone else.
Indeed, in its reasons for decision, the Triburedied upon certain
country information without dealing in any meaniigivay with the

attempts by the applicant to challenge or distigiguhat information or
fit himself within the class of high profile figusevho still faced a risk
of persecution according to the recent informabeifore the Tribunal
and quoted above. The Tribunal thus overlookedvagie material.

That also constitutes a jurisdictional effor

As to costs, | will order that the Minister pay thpplicant’'s costs in
accordance with the Court scale.

| certify that the preceding forty-two (42) paragraphs are a true copy of
the reasons for judgment of Driver FM

Associate:

Date: 16 May 2008

% Minister for Immigration & Multicultural Affairs Wusuf(2001) 180 ALR 1 at [83]
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