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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantdipglicant a Protection (Class XA) visa
under s.65 of th#ligration Act 1958 (the Act).

The applicant, who claims to be a citizen of Indiajved in Australia [in] August 2009 and
applied to the Department of Immigration and Citgtl@ip for a Protection (Class XA) visa
[in] September 2009. The delegate decided to ratugeant the visa [in] January 2010 and
notified the applicant of the decision and his egwrights by letter dated [on the same date].

The delegate refused the visa application on teestbathe applicant is not a person to
whom Australia has protection obligations underRiedugees Convention.

The applicant applied to the Tribunal [in] FebruaBa0 for review of the delegate’s
decision.

The Tribunal finds that the delegate’s decisioansRRT-reviewable decision under
S.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid application for
review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdieqtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 ConventiofafRg to the Status of Refugees as
amended by the 1967 Protocol Relating to the StaEt&efugees (together, the Refugees
Convention, or the Convention).

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defingitticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.
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The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant Av MIEA (1997) 190 CLR 225VIIEA v Guo (1997)
191 CLR 559Chen Shi Hai v MIMA (2000) 201 CLR 293ViIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar (2002) 210 CLR 1IMIMA v Respondents S152/2003 (2004) 222
CLR 1 andApplicant Sv MIMA (2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes of
the application of the Act and the regulations fmdicular person.

There are four key elements to the Convention d&fim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsiudes, for example, a threat to life or
liberty, significant physical harassment or illdéteent, or significant economic hardship or
denial of access to basic services or denial cha#pto earn a livelihood, where such
hardship or denial threatens the applicant’s cayp&uisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemfiainst a person as an individual or as a
member of a group. The persecution must have ariabffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonesthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthef persecutor.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbiely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &shrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-founded”
fear. This adds an objective requirement to theireqent that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odgrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
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stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicant. The Tribunal also
has had regard to the material referred to in tleghte's decision, and other material
available to it from a range of sources.

Protection visa application

The applicant stated in his protection visa apphbeethat he was married and that he had
lived at an address in Hyderabad from March 199Rugust 2009. He stated he had
completed 17 years education. In the applicatiomftne applicant claimed that politicians
were trying to kill him because they think he migletseeking revenge for the fact that they
killed his father. He claimed the police would betable to protect him as they had not been
able to protect a ‘Prime Minister’, or “Home Mirgst, or MLA.

The applicant submitted a brief written statemeith whe application in which he stated he
was applying for protection because his fatherwamde were killed by opposition politicians
when he was 3 years old, and now he was a targatibe he was [Youth Official 1] in the
Bharatiya Janata Party (BJP). He claimed they wgieg to kill him and he had no support
from the police because the ruling party was Cosgyrele had been attacked 5 times and
came to Australia because it was not safe for hitndlia.

Departmental interview [in] December 2009

The information provided by the applicant at theo@rtmental interview is summarised as
follows:

The applicant was a citizen of India and not of ather country. He did not have the
right to reside in any other country. He is Hinchd &elongs to the [name deleted:
s.431(2)] ‘community’.

His father and uncle were members of the TelugwaBeRarty (TDP) and were killed
in [year] when he was 3 years old. They were kilbgdelatives. His mother used to
send him away from the village. He came to Hydedabad studied and joined the
BJP. He joined in 2004, and was a [Youth Officipidk the [Suburb A] area.
[Suburb A] is a part of Hyderabad. In relation te tather’s killing, there was some
dispute and the people involved in the killing leablackground in the Congress
Party. He never went back to his village becaughisfdispute. The people involved
in his father’s killing used to follow and harasmhThey attacked him 4 times; the
attacks occurred in Hyderabad. The reason fortthels was also that he had a
political background. He had gone to the policetbatruling Party is Congress and
the police did not listen to him. On one occasifteran attack he had been in a coma
for a month. He was trying to get supporting docots@nd FIR, but the police were
not supporting the request and were asking forelrib
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The relatives involved in his father’s death wemf Congress; when Congress
came into power in the State and the Central gowem they harassed him; this
started from 2004. He had been attacked in theatbpihe eyes and the head. The
police cannot provide security as they cannot gvexide security for MLAs. He
was aware that an MLA had been killed, so how bampblice protect him. He has
documents about his membership of BJP and wagttginbtain these.

The delegate asked if he could live elsewheredielrHe did not think so as the
central government is Congress Party.

His father and uncle were killed because of thelitipal involvement and because
they were not a part of Congress. His mother latebe same address that he gave as
his address in India. He had no other immediatélyaihhe returns to India his
opponents will attack him. They may want to get biecause he is involved in the
BJP and because he may be seen as a threat taHkadnes not think he is a threat
but they may think this.

The applicant provided further evidence to the Depeant including:

A copy of his father’ death certificate (detaildeftl out in Telugu, and no details of cause

of death included)

» A copy of a BJP Hyderabad letter head showing fipi@ant’'s name and title of [Youth

Official 1], the name of another person with tjt¥outh Official 2], and a third person
with title [Youth Official 3].

» Aletter on BJP Hyderabad letterhead signed byAli[Official] BJP Andhra Pradesh,

stating that the applicant had been appointed aatfyOfficial 1] for the [Suburb A]
zone. The letter is dated ‘[date]/6/2003’

Review application

Theapplicant appeared before the Tribunal [in] ApfILP to give evidence and present
arguments. The applicant had provided to the Tahysrior to the hearing, copies of the
documents he had submitted to the Departmenttas l&bove. At the hearing the applicant
provided his Indian passport and the original Batket head and letter, as well as a further
copy of his father’s death certificate.

The Tribunal asked the applicant about his wifédh@bad indicated in the application form
that he was married, but had not provided any Idetéiher. He stated her name was [name
deleted: s.431(2)], and he had not included deb@itsuse she was in India. He then stated
they were actually separated but not yet divorééey separated about 3 months prior to his
travel to Australia. The Tribunal asked why he hatlindicated he was separated, as the
application form provided for this option; he sthtee did not pay much notice to the
guestion. He stated that after their marriage liehes wife lived at his address in [Suburb

A]; she then went back to live with her parents.

The applicant and his family lived at [Suburb Adrn 1992. His wife left because of the
‘clashes’ he had experienced. He had graduated [ldomversity deleted: s.431(2)] in 2002,
where he had done a [Bachelor’s degree]. Afterlikibad done some work for [employer
deleted: s.431(2)] as a credit card applicatiorceff He had done this work part time while
studying. In response to a query by the Tribunalapplicant clarified that he actually
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completed his studies in 2007. He worked after detimg his degree, but it was not a
permanent position, and this was why he did notigeodetails in his application. He also
did some share trading for 7-8 months in 2008 aasl mot formally employed after this. He
received some income from farming land that hacdh lpeessed down from his father; the land
was in [village deleted: s.431(2)] in Andhra Prddeshere he was born.

The applicant stated he was seeking protectionusecis father had been a leader and
active member of the TDP and had been killed bitipal opponents. Some of the family’s
relatives were involved; they were in the CongiReagy and had tried to get his father to join
Congress but he would not. They then decided heiw#ise way’ and killed him in an attack
with ‘knives and sticks’ The Tribunal asked forther details of the relatives involved. The
applicant stated that some relatives, includingriealeleted: s.431(2)], were in Congress,
and they were in the group which killed his fathée. stated they were distant relatives
connected, for example, to his grandmother’s brstheis father was killed in his home
village. The Tribunal asked if the matter was bidugefore the police and he stated it was
and some persons had been detained, but they wecharged. He stated that a
‘compromise’ had been reached whereby cousinssofatier ‘gave some property’. The
Tribunal asked for clarification and he stated ¢heas a type of settlement in the case and
after this the police did not proceed with it. Hated some ‘big people’ were involved. The
applicant had tried to get documents relating éodhse but the police said it was a [year
deleted: s.431(2)] matter and they asked monepndenake a search. The Tribunal indicated
that it appeared this might be an administratieefée retrieving documents from archives,
rather than a demand for a bribe. The applicatédtdere should not be a fee as he had a
right to the documents. He stated that he had beahle to obtain the First Information
Report (FIR) from the police

The Tribunal asked why the applicant had been tadgey political opponents since 2004.
He stated he joined the BJP in Hyderabad in 20@4sarce then persons from opposing
political parties, including the relatives involvedhis father’'s death, had been trying to get
him and to scare him and other people. They wer@wed in corruption and have attacked
him. It was a group of about 15-16 people and these linked to the Congress Party. The
Tribunal asked the applicant to clarify his referemo other people ‘being scared’. He stated
they were trying to scare people who were workindhis farm land and sending money to
him. They were doing this because he was in thedBdPalso because they wanted to get his
property back. The Tribunal asked why they wouldhds if it was the applicant’s property.
He stated that if everyone in his family were ‘deszd’, the property would go to other
relatives and these people might be able to geaees

The Tribunal asked why the people would targetaghyicant after 2004. He stated that from
this time he was in the BJP Party; he was a [Y@iffitial 1] and ‘something like that’ and
was an active member involved in supporting théypamnd doing things like rallies.

The Tribunal asked when the applicant joined thé Bdd he stated that although he did not
remember the date he thought it was around Jamuaviarch 2004. The Tribunal asked
when he became a [Youth Official 1] and he statedhs at the same time, that is, from the
time he joined, because he had worked for the Pamty 18-19 and had a ‘name’ in the Party
in 2004. Because of this recognition the Party totd he could be [Youth Official 1] straight
away. The Tribunal indicated it was difficult toliee#e he would have been appointed a
[Youth Official 1] immediately he joined the Partye said he had worked for the party since
he was 17, even though 18 was the voting age. éfedtated he had worked for the Party
since he was 14-15. The Tribunal indicated he haiched he had joined the BJP in 2004 He
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stated there was no formal appointment letter,hankdad worked for the Party since his
childhood. The Tribunal indicated that the applidaad not previously indicated in his
application that he had worked for the Party friwatt tage, and had only indicated he joined
the Party in 2004. The Tribunal stated it was afaayn that he now indicated he had worked
for the party since he was 14, which in itself wasmplausible claim. He stated he was put
in the position because he was ‘recognised’.

The Tribunal asked what procedure he followed o joe BJP. He stated one had to be
active and work for the Party and do things likerers and posters and publicity, and one
had to work at polling booths. The Tribunal askgédia about the specific procedure he
underwent in order to become a member of the BéRstated there was no procedure for
joining, if one were an ‘active member’ one wouklrecognised, and one needed to be
available when called to help the Party. The Trddundicated that the BJP constitution
referred to very specific procedures to become imlpee of the Party, and raised its concerns
that the applicant stated there was no procedwetited there was definitely no procedure.

The Tribunal asked what it was about the Partydktaacted him to it, and he stated that his
friend’s father was active in the BJP; his name [MrsA] and he was a ‘chairman’. The
applicant used to go to his house and [Mr A] enagad him to get involved. The Tribunal
asked again what it was about the Party that &tinidnim and made him decide to join. He
stated he never considered anything else and ¢lisedh his friend’s father who was like an
uncle to him. One of the main things that attradtiea was the way the BJP supported
Hindus in the Babri Masjid matter. He stated tretémained [Youth Official 1] until 2009
and that in fact there still had not been a represd in the position, though he thought his
friend’s father was thinking about a replacement.

The Tribunal asked about the applicant’s role asufff Official 1] He stated that he and
others used to get together to canvass for thg.Pdrey used to approach people and tell
them about the Party, including its agenda and Wit were doing in the area, what
development they proposed, and what they propasetid¢ next elections. The Tribunal
asked which elections the applicant had been irebin. He stated he was involved in the
2004 elections, and also 2001 and 2002 municigatiehs ([Municipality A)); his friend’s
father had stood for the chairman position in tredsetions. The applicant was also involved
in 1996, sitting at polling booths and giving vatstickers and directing them to polling
booths. The Tribunal asked how the Party had faidélde 2004 elections and he stated it had
done poorly and only won 2 seats. The applicamt edfirmed that he was involved in the
2009 elections. When asked how the Party faired higestated it had failed, and only 1 seat
was won in the whole of Andhra Pradesh, by Kishaddy.

The Tribunal asked the applicant to describe thiegdphy of the BJP. The applicant stated
it was ‘good’ The Tribunal asked again what thdgduphy of the Party was and the
applicant stated he did not know.

The Tribunal asked what other responsibilitiesapplicant had as [Youth Official 1] and he
stated there was not much involved, just gettingtioer with others to support the Party and
organise rallies, especially if something ‘goesnwg’'oHe said they encouraged the youth.

The Tribunal asked the name of the youth arm oPiwty and the applicant stated there was
no different name, just the BJP The Tribunal agkedquestion again and he stated there was
no name. The Tribunal stated there was a spedfiten The applicant stated that maybe in
other parties such as Congress there was a spearfie. When the Tribunal asked again he
hesitated and stated again it was the BJP. Thécappthen asked if the Tribunal was asking
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about the BJYM. The Tribunal stated it had askesliithe youth arm and considered it was
problematic that the applicant had struggled taiifdgthe name of the youth arm of the
Party.

The Tribunal asked who the head of the youth arth@Party was and he stated it was
Indrasena Reddy Nallu. The Tribunal asked the agptito clarify what position he was
stating Mr Reddy held. He stated he was a candidatbe MLA and had also run for MP.
The Tribunal asked what position he held in theyPamd the applicant stated he was
President of the Party for Andhra Pradesh. Theuhabindicated that he was not currently
the State President though he had been in theTdasapplicant then stated he thought the
President was Chintalaram Chandara Reddy or peKiapan Reddy. The Tribunal

indicated it was of concern that the applicant stasggling to identify the State President
given his claims of longer term involvement in tharty. The Tribunal also indicated it was a
concern that the applicant had indicated there wergpecific membership procedures, when
the constitution outlined specific procedures, #rad he had struggled to recall the name of
the youth arm. The Tribunal also indicated it wasgaificant concern that when the Tribunal
asked the applicant to describe the philosophh®BJP, all he could say was that it was
good. The Tribunal indicated that the applicantfBailties and lack of knowledge appeared
to be inconsistent with his claim to have been aujti Official 1] since 2004, and the
Tribunal had concerns that the applicant had nehevolved in the BJP as claimed. The
Tribunal explained that this was potentially adeeis his claims, though the Tribunal had
not yet made up its mind about the evidence.

He stated that he had been working for the BJP[#swth Official 1] in the [Suburb A] area.
He stated the main thing was not that he knew é¢lvey. The Tribunal explained that when
it asked who the leader or President of the youthwas, the applicant had given the name
of a past State President. He then gave a coumthef hames in an uncertain manner, one
of which was the State President. The Tribunala&rpld that the applicant had struggled to
identify the youth arm of the Party. He stated thatas different when one lived in India.
The Tribunal stated that the independent evidemdieated that the Party was highly
structured, and not only the general party but #isoyouth arm had its own structure and
leader. The applicant stated that perhaps he higdtfen things because he was stressed, and
the main thing was not his knowledge but the faat he had worked for the BJP. He stated
that though there might be information about mersitierprocedures it was not needed in
practice. The Tribunal stated he had claimed ta péouth Official 1] and it was a concern
that he lacked knowledge about important aspediseolParty such as its leaders,
membership provisions and the philosophy of the.B#fe Tribunal explained it needed to
assess the applicant’s claims and he had clainsdhéhhad been a [Youth Official 1] since
2004. The Tribunal considered it would be reasamédil him to be able to describe the
philosophy of the BJP in greater detail than jasfirsg it was good, and to be able to tell the
Tribunal other details such as the name of thedeatithe youth arm

The Tribunal also referred to the applicant’s enmkeof how many seats the BJP won in the
2004 and 2009 elections and indicated the BJPvadgn2 seats in 2009. The Tribunal
indicated the applicant’s lack of knowledge of ttlid not appear to sit well with his claims
of involvement in the Party and elections includihgse of 2009. The applicant then stated
that his position was not that high. The Tribumalicated that he had tried to establish a
profile in the Party but now appeared to try to éowhe profile, and it might conclude this
was being done to overcome the concerns raisedtatied it was [Youth Official 1] for a
zone, not the State.
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The Tribunal asked which BJP district he belongedie was unsure of the question and
stated it was under [Suburb B] council or constittye The Tribunal explained that the BJP
had a number of districts; he then stated it wastfiot 1].

The Tribunal asked about the attacks on the apylitée stated that he was in a coma for a
month after one of the attacks that occurred arQumgl2007. He did not see his attackers but
‘village people’ told him they were the people ceated with his father's death He had gone
to the police but the police asked if he had seemattackers, and because he had not, they
did not pursue the case. The Tribunal asked ifdtegone to the police with the additional
information gained from the people from his villeayed he stated he had not. The Tribunal
stated it was difficult to believe he would not balone so.

The applicant stated the other attacks occurr@®@b, 2006 and 2008. In 2005 he was
attacked in [Suburb C], a part of Hyderabad. He paaking his bike when he was hit and
had his nose broken. The people who hit him weoplgefrom his village. He went to the
police about this, but nothing could be done Thieual raised its concern that although he
appeared to know who the attackers were, nothinffldze done. He stated it was because
the people from the village actually instigatedestinknown persons to attack him, and the
police always asked about the actual attackers.

The Tribunal also indicated it seemed difficuliaiept that these attackers would not have
been able to achieve their aim of killing the apgfit given they seemed intent on doing so
and had launched a number of attacks on him oeensiderable period. He stated they
would not have been able to kill him because thecks took place in public places in
Hyderabad, where there were many people, so tstynjured him and let him go. He stated
that there was no-one around when his father wislkbut there were ‘too many’ people
around when he was attacked. The Tribunal indicttadif these attacks had indeed
occurred, the police may not have been able todakien because of a lack of evidence,
rather than a refusal to do so because of a Coiovergason. He stated that when it came to
a court matter or the response of the police tlehagps in reality it was not possible to
progress the matters.

The Tribunal asked about the 2006 attack and hedstee could not recall exactly when it
occurred, but he was just hit. This occurred in[Swburb D] area. He knew who was behind
the attacks but the people always used others ke imdifficult for the police to take action.
In 2008 he was attacked in September at a bus stdB8dburb A]. It was late at night and he
was somewhat drunk. He had gone to a paan shbp aus stand and 2 people came with
knives and stabbed him. People had seen it buheavas prepared to be a witness.

The Tribunal raised the issue that if there hadl@epattern of attacks against him, why
would the attacks have stopped after 2008. Theumdbstated it had already referred to the
problem of why the attackers had not achieved #neirof killing him, but this was an
additional issue of concern. He said that in the& flzere had been people around but what
would happen if an attack took place where theneewie people around. The Tribunal stated
the applicant had indicated he was living in Hytbaxdy and it was difficult to believe that the
attacks would have stopped after the last atta@008 if the people were so intent on killing
him and there had been a history of attacks. Hedsthat perhaps they thought he would
take revenge. He then stated he had always beley linough they did indeed want to kill
him. The Tribunal indicated this made his evideseem even less credible. The Tribunal
indicated that in particular it was difficult toleve his attackers would just stop their attacks
after 2008. The Tribunal outlined that it had cansehat the applicant had not given a
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truthful account of his circumstances in India #melreasons he feared returning. The
Tribunal indicated that even if it accepted he wasipporter of the BJP, it had doubts that he
was involved in the BJP at the level claimed arad ke had been attacked because of his
involvement in the BJP. The Tribunal also indicatdtad concerns about the evidence
regarding the attacks by people connected witlidtiieer's death and their connection with
Congress.

The Tribunal explained that it needed to outlisecttncerns so that the applicant could
provide any further information in relation to tissues, and again explained that it had not
yet made up its mind on the issues. The applicahtated he had no further information to
provide.

The Tribunal referred to the evidence that theiappt had submitted documents claiming
employment at a firm [employer deleted: s.431(@)]g years, and other documents relating
to his finances, in order to obtain a business fas@ustralia. He stated the claim and
documents regarding employment were not true. fadigelative, actually not a blood
relative, had arranged this document, though theratocuments such as bank statements
and income tax documents were genuine. He theedstia¢ income tax file number was
genuine. The Tribunal indicated that it might canld that the applicant arranged to submit
fraudulent documents regarding employment for neasmt connected with his protection
claims, but because it facilitated the grant ofsa that he might otherwise have had
difficulty in obtaining. He stated he did this tet@ visa so that he could come to Australia
and claim protection.

The Tribunal referred to the documents providedheyapplicant, namely the BJP letterhead
with his name and the letter regarding his appagminas [Youth Official 1]. The Tribunal
asked about the signatory of the letter that heldesoh appointed [Youth Official 1]. The
applicant stated it was his friend’s father [Mr Ajho was BJP Chairman until 2006/2007 of
[Municipality A] The Tribunal raised the issue thiag signature was under the title
President, ‘BJP Andhra Pradesh’, which implieddigmatory was BJP State President. The
applicant stated he was authorised to sign on behtie State President in such a
document. The Tribunal indicated it was of condéat no indication was given that he was
signing on behalf of the State President, and lvaddentified his own position

The Tribunal indicated the main issue of concers that the letter was signed in June 2003,
before the time the applicant claimed he had becmember of and been appointed [Youth
Official 1] in the BJP. The applicant indicatedriight have been 2003 or 2004. The Tribunal
explained that his evidence was specifically tlejdined the BJP in January or March 2004
and became [Youth Official 1] straight away, wherdze letter was dated from 2003. The
Tribunal indicated its concern that the letter g#malblank letterhead did not reflect the
applicant’s true circumstances with respect toRthgy and that they had been fabricated for
the purposes of strengthening his refugee clairhe.applicant had no comments to make on
this issue.

Independent evidence
Bharatiya Janata Party (BJP)

The websites of the BJRNvw.bjp.org and the BJP in Andhra Pradesiwiw.bjpap.in
contain information about the Party’s history amilgsophy, the Party’s structure and
constitution which includes membership rules, aethits of past and present BJP leadership
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at the national and Andhra Pradesh State level PEng’'s Andhra Pradesh website also
contains information about Party offices in thet&tdhe youth arm of the BJP is the
Bharatiya Janata Yuva Morcha (BJYM). It has its amgbsite www.bjym.org, which is

largely in Hindi. Information from these websiteslicates that the current National president
of the BJP is Nitin Gadkari, and the current AndRradesh BJP President is Kishan Reddy;
the current national President of the BJYM is Alilibker and the Andhra Pradesh state
President of the BJYM is Dr. Kasam Venketeswarulu.

Political violence in Andhra Pradesh

The independent evidence indicates there have dregring incidents of political violence in
Andhra Pradesh involving the TDP and the Congrasty jin particular. The evidence
indicates that members of both parties have betnvctims and perpetrators of violence.

An October 2006 article bihe Times of India provides an overview for the reasons behind
the violence, with primary reference to the souttsactions of Andhra Pradesh:

Before the advent of the Telugu Desam Party (TDRhé early eighties, Congress leaders
held the monopoly. But with the rise of the TDRstianal fighting polarised into two groups
and, over the years, has grown into a fierce anddyl rivalry. “The political allegiance is
only a cover up. The core issue is the control oeetracts, the thriving liquor business and
the crores of rupees that the government schenmeg\ith them,” said a lawyer from the
region.

The double murder case for which Gowru Venkata Re&dak convicted for life is typical of
this rivalry. Apparently, sensing that his TDP t&/aere planning to eliminate him, Venkata
Reddy is believed to have struck first by elimingtE Ramasubbaiah and S Ambi Reddy of
the rival party. Convicted for the twin murders,ikata Reddy was awarded a 10-year
sentence, which the current government pardondbdeogrounds that the convict was a loyal
and trusted worker of the Congress.

So far, those killed in such factional violencelinie a minister, a former MP, several MLAs,
a public prosecutor, dozens of samiti presidentssampanches along with hundreds of
ordinary party workers. According to an unofficggtimate, nearly 650 people were killed
from the Congress side while 500 from the TDP n&tralar fate. Historians trace the
warlordism to the days of disintegration of theayg Nagar empire which saw the rise of
unruly local tax collectors.

...Liberalisation further widened their sphere ofiatt into highways and
infrastructural projects and finally to real estiat¢he major metros in the state. Their
dominance was such that no one outside can everesa@roject in the region. If
they did manage to get so, they would be forcesitiecontract the projects to these
factional leaders. With the Supreme Court quasttiagoardon given to Congress
leader Venkata Reddy, the Rayalaseema region swdlttof factional violence has
once again snatched notorious national headlinagdhdju, J. 2006, “Volatile”
Rayalaseema under spotlight agairtie Times of India, 19 October)

FINDINGS AND REASONS

The Tribunal finds on the basis of the applicafridian passport which he provided at the
Tribunal hearing that the applicant is a natiorfdhdia, and has assessed his claims against
that country.



50. The applicant has claimed that his father and uwele killed in [year deleted: s.431(2)]
when he was 3 because his father was active il He claimed they were killed by
political opponents from the Congress Party andtttepersons responsible included distant
relatives. The applicant claimed that from the tiimat he joined the BJP in 2004 he was also
targeted by political opponents linked to the CessgrParty who included persons that had
been involved in his father’s death. He claimetidue been targeted because of his
involvement in the BJP, but also because of a péaieon the part of persons involved in
his father’s death that he would pose a threatussche might seek revenge for his father’s
death.

51. The Tribunal considers the applicant’s evidencardigg his membership of and activities in
the BJP is highly problematic and is not consistattt his claim to have been an active
member of the Party holding the position of [Yo(ifiicial 1] for the [Suburb A] zone (a
suburban area of Hyderabad in Andhra Pradesh) 20@4. The Tribunal considers it is
problematic that the applicant was unable to oettive process involved in becoming a
member of the BJP, and indeed stated that therenavpsocess and that one only had to
actively assist the Party The constitution of thetyis set out in the BJP’s website and it
contains detailed provisions and rules relatinggooming a member of the Party. The
Tribunal considers it is not credible that a persoliling the position of [Youth Official 1] at
an area level since 2004 would not be aware of punvisions.

52. The Tribunal considers the applicant’s evidencaurdigg the time from which he was
actively involved in the BJP was inconsistent aking credibility. The applicant claimed
that he was appointed [Youth Official 1] as sooagoined the BJP in early 2004. When
the Tribunal indicated its doubts that the applicaould have been appointed to the position
immediately on joining the Party, he sought to tatke that he had been active in the Party
for a number of years before that, and thus alréwdlya profile or level of recognition within
the Party. He stated at the hearing that he haldlesidor the Party since he was 18 or 19, but
then stated he had worked for the Party since lselwaeven though the voting age was 18.
After this the applicant also stated he had donekviar the Party since he was 14-15. The
Tribunal considers that the applicant’s shifting@amt of when he started to work for the
Party, and the fact that he had not mentionedsmitten statement that he had a longer
history of involvement in the Party than from 20@ses serious doubts about whether he
was actually involved in the Party as claimed adtie period claimed. The Tribunal
considers his shifting account was an attempteatera profile of longer involvement in the
Party, in response to the Tribunal’'s query abouwt v would have been appointed a [Youth
Official 1] immediately on joining the Party in 200Given his shifting account and that he
had not previously identified this claimed longéstary of involvement, the Tribunal has
serious doubts that the applicant was in fact agpdi[Youth Official 1] in the BJP from
early 2004.

53. The Tribunal finds that the applicant struggleddentify the name of the youth arm of the
BJP, the Bharatiya Janata Yuva Morcha (BJYM). WihenTribunal asked the applicant to
give the name of the youth arm, he stated on a puofiioccasions that it was just named the
BJP, and there was no other separately named gouthindeed the Tribunal considers he
sought to distinguish the BJP in this respect father political parties such as the Congress
Party. Although after a number of questions abbistissue the applicant asked whether the
Tribunal was referring to the BJYM, the Tribunahsaers that the significant delay in
identifying the name of the youth arm and his atitissertions that there was no separately
named youth arm, demonstrates a significant ladkrafliarity with important features of the
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BJP’s structure. The Tribunal finds this is not sistent with his claims to have been a
[Youth Official 1] since 2004.

The Tribunal also finds that the applicant strudgteidentify the leader or president of the
youth arm, and his response to this question detraded a further degree of uncertainty
about BJP leaders in his State which the Tribuoabers is also not consistent with his
claim of having been a [Youth Official 1] in therBasince 2004. When the Tribunal asked
about the leader of the youth arm, the applicamné gae name of a former BJP State
President for Andhra Pradesh. The Tribunal considsruestion clearly referred to the
youth arm, as it immediately followed a discussatout the name of the youth arm.
However, even if the Tribunal accepted the posgytithat the applicant understood the
Tribunal was asking about the Andhra Pradesh $tasident, the Tribunal considers the
applicant’s answers were very uncertain. The apptibad given the name of a past State
President (Indrasena Reddy Nallu), and when theunal indicated this, the applicant stated
hesitantly that he thought the State President@mastalaram Reddy or Kishan Reddy.
While Kishan Reddy is the current State PresidétiieBJP for Andhra Pradesh, the
Tribunal has not been able to identify the nam€luhtalaram Reddy amongst senior office
bearers of the Party.

The national and Andhra Pradesh websites of theeBtHblish that the Party is highly
structured. Given this evidence the Tribunal comsidhe applicant’s difficulty in naming the
youth arm and its President, and his uncertaintgrnwthe Tribunal discussed the Andhra
Pradesh State President, are adverse to his daibesa [Youth Official 1] of the [Suburb A]
area since 2004.

The Tribunal also considers it is highly adverséhmapplicant’s claims of involvement in

the BJP as a [Youth Official 1] that he was undbldescribe the BJP’s philosophy when
asked at the hearing. The BJP website containgadetedescription of the Party’s very
distinctive philosophy, based on concepts suchnasgral Humanism’ and ‘Hindutva’. The
Tribunal considers the applicant’s response tdrtifaunal’s question on this issue, that the
philosophy was ‘good’, displays a very significtéaitk of awareness of an important feature
of the Party, and it is not credible that the aggpit would not be able to provide details of the
philosophy if he were involved in the party as wiad.

The Tribunal has considered the applicant’s evidehat he may have forgotten some things
because he was stressed. The Tribunal accepis tiearing can be a stressful situation, but
the Tribunal does not accept this explains theiegpi’'s problematic evidence in relation to a
number of different aspects of the BJP and hislieraent in it. The Tribunal has also
considered his claim that his focus was on actwakvor the Party, rather than knowledge of
matters and office bearers the Tribunal had askedtaThe Tribunal does not accept this
explanation, given the claim that he was [Youthi€f 1] of an area of Hyderabad for a
number of years, that is from 2004 until his deyp&for Australia. The Tribunal considers
the applicant sought to reduce or lower the statusiportance of the position of [Youth
Official 1] when the Tribunal raised its concert®at his lack of knowledge. The Tribunal
accepts that the applicant’s claimed position & stiburban area level, but considers the
applicant had, prior to claiming the position was tihat important, consistently sought to
convey that he held a position which gave him aaeable profile and distinguished him
from a general supporter. In these circumstanae3 tibunal considers his problematic
evidence regarding the BJP and his involvemenigisiyradverse to his claims.
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The Tribunal has considered the evidence subnityatie applicant of a blank BJP
Hyderabad letterhead showing his name and tit[& @fith Official 1] (together with the
names of 2 other office holders), and a letter ats@JP letterhead signed by a [Mr A],
stating that the applicant was appointed [Youthddf 1] for the [Suburb A] zone. The
Tribunal considers the letter from [Mr A] in paxiar is highly problematic, in terms of
supporting evidence, as it is dated [in] June 200%:reas the applicant has consistently
claimed that he was appointed [Youth Official 1jm&diately on joining the Party in January
or March 2004. When the Tribunal raised its conagrithis issue the applicant responded
merely that he thought it was 2003 or 2004. Theunal does not accept that this adequately
explains the discrepancy, given his previous coasislaims that he joined the Party in early
2004. The Tribunal considers in addition that prsblematic that the letter from [Mr A]
indicates the title of the signatory as PresidBdE Andhra Pradesh, whereas the applicant
stated that [Mr A] was his friend’s father who wa€hairman of the Party in [Municipality
A]. The Tribunal does not accept the applicant’glaration that [Mr A] was able to sign on
behalf of the State President; the Tribunal considethe circumstances of the highly
structured nature of the BJP that if this weredhse, then [Mr A] would have identified that
he was signing on behalf of the State President{oanvould have identified his own position
in the Party.

The Tribunal therefore finds that the letter sighgdMr A], and the blank letterhead with

the applicant’s name and title, do not reflectdapplicant’s true circumstances, and that they
have been obtained or put together for the purposkesosting the applicant’s claim to have
had a profile with the BJP as [Youth Official 1]tbie [Suburb A] area in Hyderabad. The
Tribunal also considers that the provision of théseuments which the Tribunal has found
deficient reflects adversely on the applicant’'sldvdity generally.

Given the adverse findings above the Tribunal issatisfied that the applicant was involved
in the BJP at the level claimed. The Tribunal cdess the findings are adverse to the
applicant’s claims of being targeted by politicaponents because he has sought to establish
that his own formal involvement in the BJP actedmasmpetus for political opponents from

or associated with the Congress Party to attack him

The Tribunal also considers that the applicantidewe of the circumstances of being
targeted and attacked in the years from 2004 laadibility. The applicant described being
attacked on 4 occasions, in 2005, 2006, 2007 af@f.Z&though he claimed that his
attackers were intent on killing him, that they stituted a group of some 15-16 persons, and
that one of the attacks left him in a coma for aathphe was unable to give a credible
explanation for why they had not been able to aehtheir aim over such a considerable
period. The Tribunal does not accept as credildeafiplicant’s explanation that he was
‘lucky’. The Tribunal also considers the other exgtion that the attacks occurred in public
in a congested and populous city is not credible Tribunal also considers his account of
the attacks occurring only on an annual basissis abt credible given his claim that his
opponents were intent on killing him. For the sasasons, the Tribunal considers it is not
credible that his opponents, being intent on kgllmm, would just stop their attacks against
him after the last attack in 2008. The Tribunalsidars that the problematic nature of the
applicant’s evidence about the attacks on him sareey serious doubts about whether they
actually occurred.

Having regard to the above, the Tribunal finds thatapplicant is not a witness of truth and
has not given a truthful account of his circumséanio India, the harm he claims to have
experienced in the past, the reasons he left knailethe reasons he fears returning.
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The Tribunal therefore does not accept that théiapy was involved in the BJP at the level
of [Youth Official 1] in the [Suburb A] area of Hgdabad from 2004 as claimed, or that he
did work for the BJP for a number of years beftwa tincluding since he was a teenager of
14-15. The Tribunal accepts that the applicant hwse been a supporter of the BJP when he
resided in India. The Tribunal does not accept,dwes, that the applicant had any
involvement in the BJP such that it became an iogpfdr political opponents, including
persons from the Congress Party, to adverselyttargkattack him.

The Tribunal accepts, on the basis of the deatificate submitted by the applicant, that his
father died in [year deleted: s.431(2)]. The Tribluthoes not accept, however, given the
adverse credibility findings above, that the apgoiits father and uncle were killed as a result
of political violence by opponents from the Congrparty, which may have included distant
relatives, on account of their involvement with fedugu Desam Party. The Tribunal thus
does not accept that the applicant’s father’s deaihan impetus for him to be targeted by
political opponents either on the basis of his anuolvement in the BJP, or on account of a
perception that he might seek revenge for his falteath. The Tribunal therefore does not
accept that the applicant was attacked on an afras# in the period 2005 to 2008 on
account of his political activities or for any reasassociated with his father’s death in [year
deleted: s.431(2)]

The Tribunal therefore does not accept that théicgpy has experienced serious harm in
India amounting to persecution on account of higipal opinion (involvement in the BJP)
or for any other UN Convention reason.

The Tribunal does not accept that the documentsgtdal by the applicant to the Australian
authorities in relation to his business visa agian, which the applicant has indicated
included non-genuine documentation in respect®employment, are connected in any way
with his claims of past harm experienced in Indid ais fears of returning These documents
are not in any case considered to be a reasorrtoofithe reason for the Tribunal’s decision.

The Tribunal accepts that if the applicant retumbidia he may continue to be a supporter
of the BJP. However given the findings above reiggrthe applicant’s claims of

involvement in the BJP, the past harm he claimduhicee experienced, and the circumstances
of his father’s death, the Tribunal does not actiegt any continued support for the BJP on
the applicant’s part will give rise to any real oha that he will be adversely targeted by any
political opponents or any individuals acting oeittbehalf if he returns to India. The

Tribunal therefore does not accept that there ysra@al chance that the applicant will
experience serious harm amounting to persecuti@rasult of his general support for the
BJP if he returns to India. Neither does the Trddwaccept that there is any real chance that
the applicant will experience serious harm amougntnpersecution for any reason connected
with his father’s death if he returns to India. Tirébunal therefore does not accept the
applicant has a well founded fear of being persston account of his political opinion or
any other Convention reason if he returns to Imdwa or in the foreseeable future.

CONCLUSIONS

The Tribunal is not satisfied that the applicard igerson to whom Australia has protection
obligations under the Refugees Convention. Theeefue applicant does not satisfy the
criterion set out ir$.36(2)(a) for a protection visa.



DECISION

66. The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA) visa.

| certify that this decision contains no informatihich might identify the
applicant or any relative or dependant of the appli or that is the subject of
direction pursuant to section 440 of tegration Act 1958.
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