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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of decisions magea delegate of the Minister for
Immigration and Citizenship to refuse to grantdipelicants Protection (Class XA) visas
under s.65 of th#ligration Act 1958the Act).

The applicants, who claim to be citizens of Indiajved in Australia [date deleted in
accordance with s431(2) of tMigration Act 1958as this information may identify the
applicant] November 2008 and applied to the Depamtrof Immigration and Citizenship for
Protection (Class XA) visas [in] January 2009. @e&gate decided to refuse to grant the
visas [in] March 2009 and notified the applicantshe decision and their review rights by
letter dated [in] March 2009.

The delegate refused the visa application on teesthathe applicants are not persons to
whom Australia has protection obligations underRiedugees Convention.

The applicants applied to the Tribunal [in] Aprd@ for review of the delegate’s decisions.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that #ygplicants have made a valid application
for review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thasi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdiegtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 Conventiofafg to the Status of Refugees as
amended by the 1967 Protocol Relating to the StftRefugees (together, the Refugees
Convention, or the Convention).

Section 36(2)(b) provides as an alternative cotethat the applicant is a non-citizen in
Australia who is a member of the same family usiaon-citizen (i) to whom Australia has
protection obligations under the Convention andwho holds a protection visa.

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defingitticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
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country of his nationality and is unable or, owtogsuch fear, is unwilling to avalil
himself of the protection of that country; or wimmt having a nationality and being
outside the country of his former habitual residggeng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225JIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293IIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR IMIMA v Respondents S152/20@804) 222
CLR 1 andApplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes of
the application of the Act and the regulations fmdicular person.

There are four key elements to the Convention defim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsiudes, for example, a threat to life or
liberty, significant physical harassment or illdgteent, or significant economic hardship or
denial of access to basic services or denial chafpto earn a livelihood, where such
hardship or denial threatens the applicant’s céypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be didesg@inst a person as an individual or as a
member of a group The persecution must have aciaffjuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the partha&f persecutor.

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd persecution feared need nosbkely
attributable to a Convention reason. However, @ertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution ézhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for amtion reason must be a “well-founded”
fear. This adds an objective requirement to theireqent that an applicant must in fact hold
such a fear. A person has a “well-founded fea@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odgrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Aciheace” is one that is not remote or
insubstantial or a far-fetched possibility. A persan have a well-founded fear of
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persecution even though the possibility of the @anson occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&aes made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicants, which includes a
copy of the delegate’s decision record. The releesitence is summarised below.

Protection visa application

According to their protection visa application, firet and second named applicants are a
husband and wife who were previously residing imak& India The first named applicant
(hereafter referred to as the applicant) is agege@®ds. He indicated on the application form
that he speaks, reads and writes English and Malay& he applicant is a Catholic and had
21 years of education and obtained qualificationsngineering in India. The applicant
indicated that he was employed as a businessmantprieaving India.

The second named applicant (hereafter referred tbeaapplicant wife) indicated that she is
a 50 year old woman who is also a Catholic. Thdiegmut wife has had 16 years education in
India and was a housewife prior to leaving India.

The third named applicant (hereafter referred tthaspplicant daughter) is aged 24 years.
She is also a Catholic and has had 18 years o&idadn India. She was employed as a
Financial Manager prior to coming to Australia.

In a statement provided with the application, thpli@ant makes the following claims:

. The applicant is an engineer and businessman. &leasa Christian from a
moderate Christian family.

. As the applicant grew up he witnesses “the soaatition becoming more
and more vitiated by communal and racist forces.”

. The applicant attended his local church every Syiatia donated money to
charity work done by the local church.

. The applicant became interested in politics whstatlying at College. The
applicant was a member of the Student wing of thegtess and donated
money to the Congress candidate.

. The applicant had no intention of becoming a leadémproving his profile
within the party, but he became well known to meralzg the opposition
party (CPI(M).
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. In 2002, the applicant’s business was doing well lag became the enemy of
contractors who were CPI(M) party members and supp

. During the last election, the applicant was appneddy CPI(M) leaders and
asked to give donations. The applicant refusedr@parted the matter to the
local police. The police took the matter serioushygl made inquiries. This
angered the local CPI(M) leader who threatenedwiiim violence.

. The applicant was dragged out of his office and tolhalt all political
donations to the Congress party. The applicanttiveatened and asked to
give 10,00,000 rupees if he wanted to continudbsness and was told not
to report the matter to the police.

. The applicant was threatened that if he failed ézintheir demands his
daughter would be kidnapped. The applicant maden3exutive payments
and did not report the matter to the police, batléd to pay according to
them”.

. They created problems in the applicant’s constoucsite with the help of a
trade union leader, Mr M.M. Lawrence. The workengn influenced his
workers to abandon his site and ask for unusuabdes This resulted in the
applicant losing business and he became traumaistiad difficulty
sleeping.

. The applicant was also subject to constant thiatbe telephone and he
feared that if he remained in India he would noabke to cope with the
harassment and “torture” due to his fragile stétemiod and health.

. The applicant wanted to save his daughter fronfitthegs”. [In] October 2008
they tried to kidnap his daughter, but with thephafl other motorists she was
able to escape. The applicant was threatened deldphone not to report the
matter otherwise they would Kill his daughter.

. The applicant believes that there has been anaser® the number of attacks
against Christians in Kerala and thousands of Gans have been forced to
leave their homes due to racist and politically inaded attacks, including
assaults, rape, arson, robbery and intimidation.

. The applicant fears for his own and his family’sesaif he returns to Kerala.
The applicant believes that if he returns to Intha, CPI(M) will try to kidnap
his daughter and will try to kill the applicant.

. The applicant believes that the Kerala police hésito take action against
CPI(M) members and those who commit human rightsed and rape, torture
and killings of Christians.

Documents provided with the application include@eatificate of Registration relating to the
applicant’s business; bank statement for the applis business; statement in relation to the
applicant’s business indicating that the appli¢amin Engineer and the Chief Executive of
the business and employs office staff and unskdled skilled workers; receipts relating to
the business; certificate from the [city deletetBH?2)] Traffic Police Station indicating that



a Honda scooter was hit by an Omni van and causedges to the scooter; and a medical
certificate relating to the applicant daughtereddin] October 2008.

Department interview

The applicant attended an interview with the dele¢ia] February 2009. The interview was
conducted with the assistance of an interpretdrerMalayalam and English languages. The
Tribunal has listened to the Department’s recor@ingd a record of the interview follows:

The applicant confirmed that he is a Catholic fidarala. The applicant was an
Engineering Contractor prior to leaving India.

The applicant was employed in engineering projédte. Marxists wanted the
applicant to employ their workers and he was tiemed by the CPI(M) if he did not
do so This occurred between 2006 and 2008 andohlezant was also asked for
money.

The applicant was the Chief Executive officer ocbrhpany name deleted: s431(2)]
which began in 1999. The applicant is managingtimpany from Australia, but
someone in India is looking after the day to ddgied. The applicant has financial
commitments and needs to continue operating thgaom

The applicant confirmed that he was associated thétstudent wing of the Congress
Party but was not a ‘strong member’ He donated moméhe Congress Party in
2001 and 2006, during the election periods. Théigg was not an official member
of Congress, but he voted for them.

The applicant confirmed that because he was opegratiCPI(M) territory, he was
asked to employ union people and to pay moneyad@til(M). The union people
were supported by the government. The local CPH&ame angry and threatened
him with violence and demanded money. They ranghbigoffice and asked him to
give them 1Qaksin May 2008. They told him that he should not m¢jido the

police because they threatened him and told hipwild kill him.

When asked what happened with the union leader,.MaWrence, the applicant
stated that he is associated with the CPI(M). fimiation deleted: s431(2)] and he
told them about the applicant’s activities. Thelegapt did not have any dealings
with him. When asked why he mentioned him in hideshent, the applicant
responded that M.M Lawrence is [information delettB1(2)] he knows all the
timings and movements of the applicant’s family &edeported these to others. He
knows the applicant’'s daughter is working and krloat his daughter comes to his
house for lunch.

The delegate queried why they tried to kidnap bisgthter. The applicant responded
that they did that so he would give them money.yTkreow that the applicant is very
close to his daughter. When asked if he gave tH&MJRny money, the applicant
stated that he gave 25,000 twice and 50,000 ihttmthe CPI(M). The applicant
gave it to the local leader, [name deleted: s431{#&)o was one of the leaders
demanding the money.

The applicant was targeted because they knowfttisy create problems for him he
would be unable to continue with his business. djy@icant did not report the matter
to the police, he only lodged an insurance clainttie vehicle.
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The applicant confirmed that they telephoned hitncsthe and in his office. They

obtained the applicant’'s mobile telephone numbdrtald him not to report to the
police. The Union and the CPI(M) would also telepd@im at home and threaten
him with harm.

The applicant’s son has remained in India andireatly staying with [information
deleted: s431(2)].

The applicant has not suffered any harm as a Gimist

The applicant is aware that some other businegdg@éave been targeted and he was
told by them that they should give them money. apglicant only sometimes
employed the people whom he wanted them to employ.

When asked about the hospital report, the applstted that his daughter’'s shoulder
was dislocated in the accident while travellinghe applicant’'s home. The
applicant’'s daughter had worked in a bank in Ker@lee has completed an MBA and
other qualifications.

When asked whether he had previously left Indi@teefoming to Australia, the
applicant stated that he had not.

The applicant confirmed that he did not reportrtiater to the police because he was
frightened. The applicant also confirmed that herdit have any involvement in
politics in Kerala since his days as a student.

After a break, the delegate asked why the applicanid not return to India. The
applicant responded that his family would have [@wis and is frightened his family
will be harmed.

When asked when his problems began, the applitatetisthat it was in about 2003
Application for review

Theapplicant appeared before the Tribunal [in] Jun@S2d give evidence and present
arguments. The applicant wife and daughter, althauadidly invited to appear before the
Tribunal, did not do so. In such circumstances,Tihleunal has decided to exercise its
discretion to proceed to a decision pursuant ®eAAwithout taking any further action to
allow or enable the applicant wife and the applicughter to appear before it. The
Tribunal hearing was conducted with the assistahem interpreter in the Malayalam and
English languages. The evidence is summarised below

The applicant confirmed that he is currently resgdn Australia with his wife and daughter.
The applicant has 1 son, aged 17 years, who resideginformation deleted: s431(2)]

The applicant completed engineering qualificationkdia. He was a businessman prior to
leaving India He commenced his business in 1990nasdmainly involved in interior
decoration for houses. Since 2002, the applicamineenced doing contractor and
construction work for houses. The business stavitdd“humble beginnings” but grew and in
2007 and 2008 was doing well. The applicant emm@@proximately 100 people and also
had other people employed as subcontractors. Téiedss has employed a Project Engineer
and Supervisor to manage the business whilst imeAsstralia, but is in the process of
“winding up” the business and has not taken onrew contracts since he decided to come
to Australia. The applicant also does some wor&ugh the Internet from Australia. The
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annual turnover of the applicant’s business wasa@mately 5 million Indian rupees per
year. The applicant agreed that it was a very faioié business.

The applicant wife was not employed in the busimedsdia. The applicant daughter has an
MBA and was employed in a bank as a Personal BssiBgecutive.

When asked why he cannot return to India, the egptistated that for the last few years he
has had a “political threat” from the CPI(M) parfyne applicant was an active member of
the Student Congress between 1965 and 1975 whilstls a student When the applicant
entered into the business trade he discoveredheatade unions interfere in the work place.
This is condoned by the CPI(M) and because theaglitical backing, the workers do not
do their work. As a result of this, the applicarssweluctant to employ trade union persons,
but there is a rule that if a workplace has a paldr number of people, a certain amount of
employees must be from trade unions. The applappeased the CPI(M) by giving
contributions, but they were not satisfied and atpaly asked for more funds. The applicant
continued his contact with the Congress party awé ghem donations anonymously in order
to get their support. The CPI(M) continued to dskapplicant for enormous amounts of
money and if he did not give that money they wdaldphone him at work and at home. The
work that the applicant does is complicated andatitagonising parties interfered in order to
create problems for the applicant’s business ardl@@v his competitors to promote their
businesses.

[In] October 2008, the applicant daughter was rehg home from her lunchbreak when
CPI(M) persons tried to kill her. The applicant mdviously been told that if he did not give
money to the CPI(M) they would try to kill his ddugr. The applicant daughter was on a
scooter and 2 persons who were driving a mini \weengted to hit her whilst she was on the
scooter. The persons knew that his daughter waailat ithat particular spot at that time. The
applicant daughter received some injuries and alkentto hospital by some persons from the
Fire Brigade which was opposite where the accideatirred.

The applicant daughter later told the applicant tha 2 persons got out of their car and stood
at the accident site and pretended to be passeWhmn the applicant daughter was in the
hospital someone called the applicant about halfaur after the accident occurred and told
him not to report the incident to the police, aeréhwould be further harm.

The Tribunal queried what the persons did aftey thiethe applicant daughter with their car.
The applicant stated that the 2 people pretendeédlfpthe applicant daughter to make
onlookers assume that they were not associatedtegthccident. The Tribunal advised the
applicant that it would have been obvious that tveye in the vehicle that had hit his
daughter. The applicant responded that they wapgegle to assume they had not done it
wilfully. After receiving the telephone call, the@icant realised that the people from the
Party were responsible for his daughter’s injuries.

The applicant confirmed that the 2 people organegs8dvheeler rickshaw and the fire
brigade helped to take her to the hospital. Thew thsed the applicant daughter’s mobile
telephone to call the applicant.

The Tribunal asked the applicant to clarify whad happened in relation to the incident with
his daughter. The applicant confirmed that the @jfeewere in a 5 seater omni van and
deliberately hit his daughter who then fell off lsepoter. The 2 people got out of their car as
if they were onlookers and assisted his daughtebtain a rickshaw taxi Officers from the
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fire station then took her to the hospital. Theblinal stated that it would have been obvious
to everyone at the accident site that they wergéuople who had hit the applicant daughter.
The applicant responded that there is a watchmé&omt of the fire brigade and he saw what
had happened. The Tribunal queried why some awtauid not have been taken against the

2 persons if there was a witness to the acciddr.applicant responded that when he had the
hospital report, the people would have assumedasegeing to make a report to the police.

At the same time, he received a telephone caihteHim not to report the incident to the
police, otherwise there would be further probleprshim.

When asked when he received the telephone call tihenCPI(M) warning him not to report,
the applicant stated that the accident happenedbeat1.30 and 2pm and he received a call
between 5 to 6pm The Tribunal stated that he hadqusly stated that he received a call
about half an hour after the accident happenedappécant stated that he received the first
call about half an hour after the accident andiiae call was made more forcefully later.

The Tribunal advised the applicant that the statgrne had provided to the Department had
a completely different account of the incident tieigto his daughter. The Tribunal stated
that his statement indicated that the persons toiéatinap the applicant. The Tribunal read
the applicant the relevant parts of his stateniéms. Tribunal also advised the applicant that
the Tribunal has extensive information relatingridia and advised the applicant that the
CPI(M) has been the ruling party in India since@@d there is no indication that they act
in the way claimed by the applicant. The Tribudabadvised the applicant that there is no
reason for them to behave in such a manner gi\arthiry are the ruling party in Kerala.
The Tribunal stated that there is extensive moimigoof India and it would expect that there
would be reporting of extortion and violence by @RI(M), the ruling party, if it behaved in
the manner described by the applicant The Tribadaised the applicant that although it
accepted that his daughter had an accident, itfisult to accept that there is any political
component and it appeared that he had attempt noifiaeture a political aspect to the
accident suffered by his daughter. The applicaspgarded that it was his initial impression
that the accident had no political implicationst be received a call from the persons telling
him it was politically motivated.

The Tribunal queried whether the applicant was awéiother people who were threatened
or harmed for not providing money to the CPI(M) eTdpplicant responded that he gave
money to the Congress because he sympathisedheith, and also gave money to the
CPI(M) but they began asking for larger amountsiohey and it was impossible for him to
give those amount of money.

When asked how much money he gave to the CPI(Mappécant stated that he gave twice
at the rate of 2,500 rupees each. The applicariirowd that he gave the CPI(M) 5,000 in
total. The Tribunal stated that he told the Deparththat he gave them 50,000 rupees in
total. The applicant stated that is the amountawe go the Congress Party. The Tribunal
advised the applicant that he was asked durin@#partment’s interview how much he had
given the CPI(M) and he had stated that he hachg000 rupees on 2 occasions. The
applicant responded that the smaller donation wé#set local leaders and the 50,000 was
given to the higher leaders. The Tribunal advisedapplicant that he had again changed his
evidence on this issue and had stated earliemhathe amount he gave to the Congress
Party. The applicant stated that he gave 50,008esim 2 different election periods to the
Congress Party.
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The Tribunal again queried whether other businesple were asked for money. The
applicant responded that he understood that thEMJRas obtaining money from other
business people but he has no direct evidence. \&4ieed whether any of those persons
were harmed for not assisting the CPI(M), the ajapii responded that they create problems
and this creates loss and discredit to their bgses

The Tribunal stated that the applicant appeardxtta very successful businessman in Kerala
and queried why someone in his position would retehbeen able to approach the police.
The applicant responded that the influence of tRIZ) on the police is so great that his
complaint would be of no use. The Tribunal als¢estdhat it found it difficult to believe that
the ruling party would wish to alienate a persochsas him who is a very successful
businessman in his state. The applicant resporindgdt toriginates from pressure for the

trade union people to employ their workers. If hgploys such persons they would not do
anything and the business would not be profitable.

The Tribunal queried when he was asked for monbkg.dpplicant responded that they ask
for money anytime they feel like it and once theked for 1 million rupees (1léks). The
applicant told them that 1 million rupees is amuaginable amount and they pressured him
and held him in his office. When asked when thégeddim for 1 million, the applicant
stated that it was about 2 years ago. They cartieetapplicant’s office and they pulled him
from his seat. They also ransacked his office. dp@icant’s staff assisted him and nothing
further happened. The applicant confirmed thatdwddcnot remember the exact date, but
believes it was around the Kerala election tim2066. The applicant did not report the
matter to the police because he was scared thatriéported it they would increase the
harassment.

When asked whether there were any other approdcts apart from that time, the
applicant responded that whenever he went to thiksite if CP1(M) persons were there he
would be asked for money. The Tribunal again qaernbether, apart from the incident in
2006 at his office, whether they approached hiraatliy at any other time. The applicant
responded that they only approached him at the siterbut they did not ask for a large
amount.

The Tribunal stated that he told the Departmertthisaoffice was ransacked in May 2008
and he was asked to give 10,000 rupees. The Tiiladwésed the applicant that what he had
told the Tribunal was inconsistent between hisringsv and his statement to the Department
The applicant stated that in his statemenfiak@is equal to 1 million rupees and the amount
in his statement is ll@ksand this equals 1 million rupees. The Tribunaiestahat he told

the Department that this incident occurred in MAGQ& The applicant responded that he may
have made a mistake and he believes it occurredgitire election. The Tribunal queried
why he would have made such a mistake. The applieaponded that maybe he was not
thinking carefully.

The Tribunal asked the applicant whether thereamgshing further which occurred in India
which he considers relevant. The applicant respomiat there are problems for Christians,
but it is not as serious for him as a result ofdabtical problems. When asked whether he
has ever suffered any harm in India as a resuito€hristianity, the applicant stated that
there are no serious problems in his area betwéest@ns and others. The Tribunal advised
the applicant that about 20 percent of people irakeare Christian and although there are
occasional problems the majority of Christians haegroblems and the police are willing to
provide assistance to Christians. The applicareeywith the independent information.
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The applicant is frightened of returning to Indechuse there is a threat to his family
members. The Tribunal advised the applicant thiatriéquired to put some adverse
information to him and it may be information thiatalies upon to affirm the decision under
review. The Tribunal advised the applicant thaishentitled to comment on the information
and to request a further opportunity to commenthennformation. The Tribunal advised the
applicant that the information relates to incoresisies between the evidence he provided to
the Department during the interview and his eviéeaicthe Tribunal. The Tribunal discussed
the following adverse information with the applitan

* The applicant told the Tribunal that the incideziiting to the ransacking of his
office where he was asked for money occurred artlm@006 elections and they
asked him for 1 million rupees. The applicant titld Department that this
happened in May 2008 and it was 10,000 rupeesthatas asked to give.

The applicant responded that in his written docuritaa 1 million and maybe he said by
mistake that it was 10,000 rupees to the Departniieihtvas 10,000 rupees the applicant
would have been able to give it without difficulty it is a not very large amount.

* The applicant told the Department during the ineamthat he gave 25,000 rupees
twice and he told the Tribunal that he gave 2,%(i®es twice.

The applicant responded that he gave 2,500 lotallgaving certain problems at the
worksite. The applicant gave 25,000 rupees eddiéne party.

The Tribunal advised the applicant that it may fivedhas not provided truthful evidence and
it may find that the incidents he has referreditbruibt occur and may also find that he has
not provided a truthful account of his reasonddaring India.

The Tribunal again advised the applicant that rentgtled to comment on the information
and is entitled to request a further opportunitgganment on it. The applicant requested

further time and after some discussion it was abtkat the applicant would comment in

writing by 30 June 2009.

The applicant responded to the invitation to comnpemsuant to s.424AA on 26 June 2009
The applicant states the following:

. At the Tribunal hearing, the Tribunal referredéormation relating to
Christians in Kerala. The CPI(M) is always haragsmnority communities
like Muslim and Christian religions, even thougk thristian community has
improved education in the State;

. During the last couple of years, the CPI(M), witle help of the student wing
SFTI and the youth wing DYFI make violence and lheuor Christian
managed educational institutions. The Tribunal fanidl such information on
any website;

. The party’s strength is reduced and the percerdhygetes they got in the
state elections of 2006 can be compared to thodeirecent elections in
2009;
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Most of the supporters of the CPI(M) are from éiterlate or labour class and
“blindly listen” to the false promises of the parfjhe party uses people to
make the life of other people miserable;

. The Ministers of the party and other leaders agéligicorrupt and there was a
power scandal in relation to contractors from thE&CS avalin Company who
got the contract of repair of a hydroelectric pojin Kerala by bribing one of
the ex Ministers of the CPI(M)

. If the applicant returns to India the CPI(M) wikfthitely make trouble and
may even try to kill his family members.

. There are a few inconsistencies in dates and fsganel this may happen to
any human being and is quite natural. During tregihg, the Tribunal
member made a mistake and read it as 1d@kXYather than the written
figure of 10,00,000 (1Gaksor 1 million) which shows that even the Member
can make a mistake.

. The political attitude of the CPI(M) may “well beudied again and my
mistakes of differed dates and figures may be adchds human errors”.

Independent evidence

The following information relates to the situatiohChristians in Kerala and the political
situation in Kerala.

Christiansin Kerala

The Tribunal commented that in September 2006 #@aBment of Foreign Affairs and
Trade (DFAT) provided advice to the Tribunal, s@adrom two Kerala based human rights
organisations, on “the relative safety of Chrissiam Kerala State”. These sources advised the
New Delhi post that Kerala, though affected by gsiadic localised incidents of violence”,
Christians in the state were “relatively safer tiranther states since they constitute a
significant segment of the state’s total populatiorand are economically well placed
(Department of Foreign Affairs and Trade 2006, DHRGport 538— RRT Information
Request: IND30502, 20 September).

The Tribunal indicated to the applicant that DFAddhrecently provided the following
update:

The Kerala police has been effective in tackling idolated instances... of violence targeting
Christians throughout the state. Christian grougsly hold meetings and functions
throughout the state, an indication of the sectmmsphere ensured by the state police...

There have been isolated instances of violencensig@hristians, mainly targeted against
somepreachersvho use extremely critical language against norisfihn gods, practices

and faiths. There have been no such instanceg irettent past, and where violence has
occurred in the past, police have responded effdgtin terms of implementing the law of

the land (in some of these cases, the attackedt@mipreachers have been visiting
foreigners without permission to undertake religi@aativities, in such cases, these preachers
have been deported)...
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There have been no instances of violence agaitist Catholics (or any other Christian
groups) by the Communist Party of India — Marx@3P(-M) or associated Left Front groups.
The CPI-M and its associate groups have had extyeri@ent confrontations with Hindu
groups (described by some as right wing Hindu ggpbpt they have never targeted
Christian or other non-Hindu groups. We note that@PI-M is the dominant coalition
partner in the Kerala state government (DepartroERbreign Affairs and Trade 200BFAT
Report 978 — RRT Information Request IND344@March).

An article fromCompass Directrom March 2008 indicates that the current govesntof
Kerala has had some disputes with the Christiammonity regarding religious studies in
schools but the government in general has demaadttiaat it does not target or seek conflict
with the Christian community. The article also rates that the state government has taken
steps to ensure that Christians in Kerala canysafed freely practice their religion and
express their views. THeompass Direcarticle states that “Christian leaders in Kerala
complain that since the Left Democratic Front sgggeernment led by the Communist Party
of India-Marxist (CPI-M) came to power in 2006hds been trying to gain control over their
educational institutions to promote atheism inrthene of reforms”. However, the article
notes that these conflicts over educational pdité®me in contrast to the common ground
that Christians and communists in India share.ondt a united defense against the
ideological enemy of Hindu nationalisntH{ndustan), but concern for the poor” According
to recent reports, the Kerala government offereshtter 56 Christian refugees who fled to
Kerala from Orissa, following an outbreak of anhif{Stian violence in that state (Aurora, V.
2008, ‘Communist Rulers Target Christian Schoolkanala, India’,Compass Direct 4

March; Varghese, R. 2008, ‘Orissa Christians findler in Kerala stateChristian Today
website, 3 November
http://www.christiantoday.com/article/orissa.cheass.find.shelter.in.kerala.state/21796.htm

Reports in the media also suggest that Keralate giavernment, a coalition group led by the
by the Communist Party of India—Marxist (CPI-M)dhandertaken to take action against
anyone targeting Christians or Christian institasi¢’LDF govt. committed to peace in
Kerala: CPI(M) Secretary’ 2008;ebindial23.comsourcelUnited News of India22
Septembehttp://news.webindial23.com/news/articles/IndiaB#P2/1059946.htmt
Accessed 30 January 2009). The information alscatels that the strained relationship
between the CPI-M government and the Latin Cathoharch relates to the CPI-M and the
Latin Church leadership competing for the loyaltiéshe Latin Catholic voter; and that
while the CPI-M movement has clashed with the lestdp of the Catholic Church and with
various organisation associated with the CathohiarCh, the CPI-M has generally sought to
get the support of the Latin Catholic voter (Rajdel 2008, ‘Holy war in God’s Own
Country’, Indian Express 8 Januarnttp://www.indianexpress.com/news/holy-war-in-gods-
own-country/259303+ Accessed 6 January 2009).

The Compass Directeport which states that “Christians form clos@@percent (6.05

million) of Kerala’s population of 31.8 million, W a segment within the state’s Christian
community regularly voting for communist parties@fa, V. 2008, ‘Communist Rulers
Target Christian Schools in Kerala, Indi@pmpass Direct4 March) It also states that
Christian festivals in Kerala are celebrated withaaident by Christians and members of the
wider Kerala population (for examples see: Geog&g&007, ‘Chill, cakes and carols...Kerala
peps up for ChristmasHindustan Times22 December
http://www.hindustantimes.com/storypage/Print.a$ipx248dd19-7e01-462d-a74c-
00ddb3727d6+ Accessed 31 January 2009; and ‘Catholic Churldbcates Alphonsa’s
canonisation’ 2008The Hindu, 13 October
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http://www.hindu.com/2008/10/13/stories/2008101386X0.htm- Accessed 27 January
2009.

The information from external sources also indisdbat despite communal violence and
tensions between religious groups in India, théauties in the states with large Christian
communities have in general been responsive tditheulties of the Christian community
and have demonstrated a willingness and abilitgtervene when Christians require
protection. The Tribunal referred toranes of Indiarticle which reported that police
tightened security at churches in Kerala during-@htistian violence in September 2008
(‘Conversion fire spreads to Kerala’ 2008mes of Indig 17 September). The Tribunal
noted that the government was creating a spea@alchrin the security forces to guarantee
adequate protection for the victims of anti-Chastviolence (‘Orissa, Hindu fundamentalists
offer rewards for killing Christians’ 2008,siaNews 22 November
http://www.asianews.it/index.php?l=en&art=13824&siA#— Accessed 10 December
2008).

The BBC has described Kerala as “the cradle ofsiihniity in India” (Havilland, Charles
2002, ‘India’s Christians: Roots and disput&BC News 25 December
http://news.bbc.co.uk/2/hi/south_asia/2604455sk&uncessed 1 September 2006) and
Frontline described the Catholic Church in Kerala as “poweé(trishnakumar, R. 2007,
‘Battle cry’, Frontline, vol. 24, issue 15, 28 July — 10 August
http://www.hinduonnet.com/fline/fl2415/stories/2@8B10504103200.htm Accessed 10
December 2008).

The US Department of Sta2®08 Country Reports on Human Rights Practideslia,
(Released 25 February 2009hép://www.state.goy and UK Home OfficeCountry of
Origin Information Repor{Released August 2008) at
http://www.homeoffice.gov.uk/rds/pdfs08/india-21@3@oc. indicate that in general the
authorities in India intervene to prevent communalence between religious groups and
that citizens of India have access to a reasonewdd of protection provided by the State.

The political situation in Kerala

Kerala’s most recent state government electionis pdece in May 2006 and ended as a
victory for the Left Democratic Front (LDF) coabiti led by the CPI-M. The 2006 LDF
coalition also consisted of: “Communist Party adiln Janata Dal-Secular, Kerala Congress-
J, Revolutionary Socialist Party, Nationalist Cagy Party, Indian National League [a
Muslim based party], Kerala Congress-S and Conggeé3se victory of the LDF saw the
Congress-led United Democratic Front (UDF) govegrinalition removed from office. At
this time the UDF coalition also consisted of: “Bler Congress (Mani), Janathipathya
Samrakshana Samiti, Kerala Congress (B), Commbfaskist Party, Revolutionary

Socialist Party (Shibu faction) and Revolutionaogci@list Party (Babu Divakaran faction)”
News reports have noted that the May 2006 statgi@heresult continued a trend wherein the
Kerala electorate has swung back-and-forth betwlsehDF and the UDF at successive
elections. A May 200®Rediff.conreport noted that: “The BJP-led National Democratic
Alliance fielded candidates in all the constitu@sgibut they failed to make a mark”. It is
also worth noting that the INC and the CPI-M, thoagponents in Kerala state politics,
have until recently been partners at the natianadl| with the CPI-M supporting the
Congress led national United Progressive AlliatdieA) coalition. This partnership ended in
June 2008 when the CPI-M, along with four othetr\ahg parties, withdrew its support

from the INC led UPA over the terms of a nucleagrgy deal being negotiated with the
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United States (for the composition of the coalisiam 2006, see: ‘Kerala’s political jigsaw,
unravelled’ 2006Rediffwebsite, 10 April
http://in.rediff.com/election/2006/apr/10pkeraladtfor an overview of the May 2006 state
election results in Kerala, see: Muraleedhararg006, ‘2006: Political conflicts in Kerala’,
Rediff.com20 Decembeinttp://in.rediff.com/news/2006/dec/20year.htnccessed 6 July
2007.

Extensive searches conducted by the Tribunal redead information in relation to extortion
or violence conducted by members of the CPI(M) rgjdbusiness persons in Kerala.

FINDINGS AND REASONS

The applicants claim that they are citizens ofadndiheir passports, provided to the
Department confirm that are citizens of India Thiddinal accepts, therefore that they are
citizens of India and has assessed their claimsstgadia as their country of nationality.

The applicant filled in Part C of the applicatiarh. The applicant wife and applicant
daughter completed Part D of the application fddowever, it is implicit in the claims made
by the applicant that the applicant wife and daeighoth claim to fear harm in India from
the CPI(M) or associated persons, and claims hiaecb@&en made in relation to Christianity.
In these circumstances, the Tribunal finds theiagpt wife and daughter made applications
as refugees and their application should also bsidered against the refugee criterion.

The applicant claims that he was required to gieaey to the CPI(M) and to employ
CPI(M) workers. The applicant claims that as altesfthis refusal to provide jobs and large
amounts of money to the CPI(M), he and his famigrevthreatened, his office was
ransacked and he was manhandled by CPI(M) perblanalso claims that an attempt was
made to kidnap/kill his daughter. The applicantrokathat although he initially reported the
CPI(M)’'s attempts to obtain money, after they raksa his office and demanded a large
sum of money, he and his family were threatenet hatrm and he was too frightened to
report the matter to the police. The applicantdias claimed that Christians are subject to
mistreatment in Kerala.

The Tribunal is prepared to accept some aspedteaipplicant’s claims. However, in
relation to his claims of threats and harm from@#d(M) to either himself or his family, the
Tribunal does not accept that this occurred angidens that the applicant has significantly
embellished particular incidents in an attemptresate an adverse political profile for himself
and his family. The Tribunal is not satisfied tha applicant has given a truthful account of
his reasons for leaving Kerala and is not satighed the applicant, the applicant wife or the
applicant daughter have ever suffered serious larmeasons of their political opinion or
imputed political opinion in India The Tribunal iherefore, not satisfied that the applicant or
his family had or currently have any adverse prditprofile in Kerala such that they would
suffer harm upon their return to Kerala. Nor is Tmdunal satisfied that the applicant or his
family has previously suffered harm as a resuthefr Christian religion and is not satisfied
that there is a real chance that they would dmsbe future. The Tribunal’s consideration of
the evidence follows.

The Tribunal has first considered the applicantsnes relating to his Christianity. The
applicant has claimed that he is a Catholic fromoaerate family who has been involved in
his local Christian community. The applicant hasclaimed that he has suffered harm as a
Christian in Kerala and told the Tribunal that #rea in which he resides is generally safe for
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Christians. He has, however, also claimed thatthas been an increase in violence and
police hesitate to take action against personoresple for harming Christians. Although
the applicant appeared to agree with the indepéreletience (set out above) in relation to
Christians in Kerala when discussed with him dutimghearing, he has since provided a
statement in which he claims that the CPI(M) irgezfin education and harass Christian
communities.

The Tribunal has had regard to the applicant’sydaielating to the increase of the
harassment of Christians in Kerala, but is nosfiatl that the independent evidence indicates
that the applicant or his family, who are modef@keistians who have had some

involvement in their local Chrisitan community, issuiffer harm for reason of their
Christianity upon their return to Kerala. The apaht’'s own evidence at the hearing is that
the area he resides in is safe for Christians.oigfn the Tribunal accepts that there may be
occasional attacks against Christians and alsq#teat the current government of Kerala
has had some conflict with the Christian commuimtgelation to religious studies in schools,
the Tribunal is not satisfied that there is anydenice that the attacks are in the nature of
systematic and discriminatory conduct as required.91R(1)(c) or that the interference in
religious education will result in serious harnthie applicant or his family. The Tribunal

also considers that the independent evidence ahdiates that there is a high percentage of
Christians residing in Kerala (see the independeitence above which indicates that Kerala
has been described as the “cradle of Christianitpdia”) and Catholics are not commonly
targeted by other religious groups or denied Siedtection in Kerala. The evidence further
indicates that Christians in Kerala are able telfr@ractise their religion without adverse
interference from other religious groups or thenatties. Thus, the Tribunal is satisfied,
having regard to both the independent evidenceladpplicant’s own evidence whereby he
has not claimed to have suffered harm in the paat@hristian, and his evidence that he lives
in an area which is safe for Christians, that theret a real chance that the applicant, the
applicant wife or the applicant daughter will suffearm for reasons of their Christianity if
they returned to Kerala now or in the reasonahiggeeable future.

The applicant has also claimed that as a businegskmwaas required to employ CPI(M)
workers and CPI(M) persons created problems fobhssness if he did not acquiesce. The
Tribunal accepts that as a successful businessmplogng some 100 people, the applicant
may have been encouraged or asked to employ somiEldPnion workers. The Tribunal
also accepts that the applicant may not have wighechploy Union workers given his
evidence at the Tribunal hearing that he considemidadvantageous to his business to do
so. The Tribunal also accepts that the CPI(M) mayelbeen opposed to the applicant’s
unwillingness to employ their workers and that ¢heray have been some friction between
the applicant’s business and those businesse<ORil{M) links. However, the applicant’s
own evidence at the hearing was that his businasdiaurishing in 2007 and 2008 and he
had a profitable business and was a successfuidgagnan in Kerala. The Tribunal is not,
therefore, satisfied that the applicant’s busirsegtered unduly as a result of the requirement
to employ some Union workers, or that any resulpraplems that the CPI(M) may have
created caused the applicant’s business to suftdr that the applicant or his family suffered
serious harm in the sense required by s.91R(1)(b).

The applicant has claimed that as a result ofdfissal to give increasingly large sums of
money and to employ CPI(M) workers, he and his kamere threatened and harmed. The
applicant referred to 2 main incidents, the fifsth@se being an incident whereby he was
threatened, manhandled and his office ransackedaaother incident relating to an attack on
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his daughter. The Tribunal does not accept thesdents occurred and considers that the
applicant has manufactured these incidents. Hirsglation to the incident whereby he
claimed persons came to his office and ransackedfiice and asked him for a large amount
of money, the Tribunal accepts that the applicalct the Department at the interview that it
was l0lacsand accepts that it was mistaken about the anafunbney when it was
discussed with him at the Tribunal hearing. Thédnal also makes no further adverse
findings relating to any apparent inconsistencisvbeen other amounts of money However,
the applicant claimed to the Department that tinigdient occurred in May 2008, whilst to the
Tribunal he indicated that it was around the etetdiin 2006. The applicant has claimed that
he made a mistake during the Department’s interaea it had occurred around the 2006
elections. The Tribunal does not accept that tidiegnt made a mistake and that he would
not recall when the incident relating to his offleging ransacked and himself being
manhandled by CPI(M) persons occurred.

The Tribunal further considers that the applicanoksms in relation to extortion attempts and
threats of harm from the CPI(M) are not supportgthie independent evidence. As
discussed with the applicant during the Tribunaringy, there is no evidence supporting his
claims that persons who do not provide large ansmahmoney to the CPI(M) or employ
CPI(M) workers are subject to threats, extortioniotence. The Tribunal considers that
were the CPI(M), the ruling party in Kerala, opergtin such a manner that there would be
evidence of this in the extensive coverage of Itgignternational and national news
agencies. The Tribunal’s extensive searches imsasbue have revealed no such
information. Thus, in combination with the appli€annconsistent evidence to the
Department and the Tribunal relating to this issne the absence of independent evidence
supporting the applicant’s claims, the Tribunalgloet accept that the incident whereby he
claims to have had his office ransacked and to baea threatened and man-handled,
occurred. Nor does the Tribunal accept that thdicgy or his family were subject to other
threats of harm on other occasions. Thus, altholgribunal accepts that the applicant
may have been asked to give political donatiortheédCPI(M), and that he did so at different
times, the Tribunal considers that there is n@hinusual in political parties seeking
donations from successful business people. As s&tliabove, given the applicant’'s own
evidence that he had a profitable business whichtiwaving in 2007 and 2008, the Tribunal
is not satisfied that any political donations thatgave to the CPI(M) resulted in his business
suffering any undue harm.

The Tribunal also considers that the applicantiseen truthful in relation to the other
main incident which he claimed occurred as a redutis refusal to provide money and
positions to the CPI(M), being an attack upon isghter. The applicant claimed in a
statement to the Department that [in] October 2008M) “thugs” tried to kidnap his
daughter, but with the help of other motorists wias able to escape. By contrast, at the
Tribunal hearing, the applicant gave an entireffedent version of events, claiming that the
applicant daughter was on her motorcycle when stehit by 2 CPI(M) persons driving an
Omni van. He claimed that those 2 persons attentptpcetend that they were innocent
onlookers and assisted the applicant daughterttoroa rickshaw so that she could be taken
to hospital. The Tribunal is not satisfied that 2heersions of the incident can be reconciled
and is not satisfied that either of the versioasnokd by the applicant occurred. Thus,
although the Tribunal accepts, on the basis ofrtadical certificate and the insurance report,
that the applicant daughter was involved in anderti requiring hospitalisation, the Tribunal
does not accept that this had any political dim@msAs discussed with the applicant during
the hearing, the Tribunal considers it apparerthkahas attempted to create a political
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dimension to an accident suffered by his daugfitee. Tribunal does not, therefore, accept
that the applicant daughter was attacked or tleetivas an attempted kidnap by CPI(M) or
associated persons.

The Tribunal has also considered the applicanéisrd relating to his involvement in student
politics. The applicant claims that in the 1970kjlst a student, he was involved with the
Congress Party and also gave donations to the €ssidtarty. The applicant does not claim,
nor does his evidence establish, that he was dubjeny harm at University as a result. The
Tribunal is not, therefore, satisfied that applitamvolvement in student politics some 30
years ago would result in the applicant or his famuffering any harm in the future. The
applicant’s’ own evidence indicates that he hasr@dther direct involvement in politics
since that time apart from voting for Congress prayiding donations to Congress. The
Tribunal accepts that he has done so but is nigfisdtthat voting or providing political
donations to the Congress, a significant party wihias either been in power or opposition in
Kerala for some years, would result in the applidcaing viewed with an adverse political
profile.

The Tribunal has considered all of the evidenoduating the documentation relating to the
applicant’s business and his daughter’s accidept@sded to the Department. The Tribunal
has accepted that the applicant may have been &skadploy CPI(M) persons and also
accept that he had some minor involvement in pslsiome 30 years ago. The Tribunal has
considered that there is nothing unusual abouteessful businessperson being asked to do
so. The Tribunal has also accepted that as a paisiom profitable business, the applicant
was asked to make political donations, not onltheoCPI(M) but also to the Congress Party.
The Tribunal does not accept that such requests iwehe manner of extortion or that the
applicant or his family were ever threatened, orspdally harmed or that his business ever
suffered significantly as a result. The Tribunas ladso considered the evidence relating to
Christians in Kerala, but does not accept thagg@icant or his family has been or will be
the subject of harm for reasons of their religidocordingly, the Tribunal is not satisfied that
there is a real chance that the applicant, theapylwife or the applicant daughter will

suffer harm in India now or in the reasonably feesthle future for reasons of their religion,
imputed or actual political opinion or for any otl&onvention reason. The applicants do not,
therefore, have a well founded fear of persecutdndia.

CONCLUSIONS

The Tribunal is not satisfied that the first nanaggblicant is a person to whom Australia has
protection obligations under the Refugees Convaniitierefore the first named applicant
does not satisfy the criterion set out in s.36(X{aa protection visa.

The applicant wife and daughter applied as memtfdise first named applicant’s family. As
the first named applicant does not satisfy thegah set out in 5.36(2)(a), it follows that the
other applicants cannot satisfy the relevant ¢ateset out in s.36(2)(b) and cannot be
granted the visa.

In respect of their own implicit claims, the Trikalralso finds that the applicant wife and
daughter do not satisfy the criterion set out 836£2)(a)



DECISION

77. The Tribunal affirms the decisions not to grantdipelicants Protection (Class XA) visas.

| certify that this decision contains no informatihich might identify the
applicant or any relative or dependant of the appli or that is the subject of a
direction pursuant to section 440 of tegration Act1958.

Sealing Officers ID: RCHADW




