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LORD JUSTICE AULD:
Introduction

1. This is an appeal by Sylvia Chikwamba againstdbtermination of the Immigration
Appeal Tribunal ("IAT") dismissing her human rightkallenge brought on Article 8
grounds. The IAT concluded that, to require herdturn to her country of origin,
Zimbabwe, would be a proportionate interferencenwier, her husband's and their
baby daughter's right to respect for family and/ge life guaranteed under Article 8
ECHR. Ms Chikwamba's husband is a recognised eefagd, like her, a Zimbabwean
national. The couple married in the UK while shaswawaiting the hearing of her
appeal to an adjudicator from a refusal of asylumd @ermission to remain on
humanitarian grounds. She has an extended familgimbabwe, including two
children there by another man from whom she isaaged.

2.  The first issue on the appeal is whether the MAiEdirected itself by following the
guidance given in the case of M (Croatja004] IAR 211, to the effect that it could
only allow an appeal brought on Article 8 groundseve the disproportion constituted
by removal from the country between private righd @ublic interest was so great that
no reasonable Secretary of State could reasonaalghrthe contrary view. That
guidance was overruled by this Court in Huang v B$2D05] 3 WLR 4891, in which
it held that the question of proportionality was fihe appellate authority, the
adjudicator and/or the IAT, as the case may be,thadthe test was whether the case
was "truly exceptional on its facts".

3. That issue gives rise to a more focused questiamely whether the facts, including -
in the event of failure on some or all of Ms Chiknlza’s other arguments - the hazards
of her involuntary or voluntary return to Zimbabteeclaim entry clearance to the UK,
are such that the IAT, properly directing themsg)w®uld possibly have found them
truly exceptional so as to hold that her Articlaedghts prevailed.

4. The basic legislative framework is to be fouffidst, in Article 8 ECHR, which
provides as follows:

"1. Everyone has the right to respect for his gavand family life, his
home and his correspondence.

2. There shall be no interference by a public autthwith the exercise of
this right except such as is in accordance withdheand is necessary in
a democratic society in the interests of natioealsty, public safety, for
the economic well-being of the country, for theveretion of disorder or
crime, for the protection of health or morals, or the protection of the
rights and freedom of others."

It is trite law that rights under the ECHR are todecured in a manner that is practical
and effective, rather than theoretical or illusory.

5.  The other part of the legislative - or nearségive - framework to which | should refer
is Rule 352A of the Immigration Rules, HC 395, whprovides as follows:



"The requirements to be met by a person seeking l&aenter or remain
in the United Kingdom as the spouse of a refugedtaat:

() the applicant is married to a person grandésglum in the United
Kingdom; and

(i) the marriage did not take place after thespa granted asylum
left the country of his former habitual residenneorder to seek asylum;
and

(i) the applicant would not be excluded fronofaction by virtue

of article 1F of the United Nations Convention datocol relating to
the Status of Refugees if he were to seek asylumsiown right; and

(iv) each of the parties intends to live permaiyenith the other as
his or her spouse and the marriage is subsistim); a

(v) if seeking leave to enter, the applicant Bo#l valid United
Kingdom entry clearance for entry in this capactity.

There is thus (owing to para 352A(ii)) no provisimnthe Immigration Rules for the
admission of the spouse of a refugee where theiagartakes place after the refugee’s
flight from his or her home country.

The Facts

Mrs Chikwamba is, as | have said, a nationaiofbabwe. She arrived in the country
in April 2002 at the age of 20, and sought asylunthe basis of her and her mother’s
involvement in the opposition Movement for DemoicraChange ("the MDC") in
Zimbabwe.

By a decision letter of 5th June 2002, the &acy of State refused her claim for
asylum, principally for want of her credibility, iparticular as to her claimed
membership of the MDC. He also rejected her cl&mremain on humanitarian
grounds based on her concern about the treatmentvshld receive in Zimbabwe if
returned there as a failed asylum seeker. At paraf the letter, the Secretary of State
stated:

"14. It is accepted that conditions in Zimbabwe éhaleteriorated in
recent months and there were reports in Decembi@t #tat some failed
asylum seekers have faced difficulties on theiurretto Zimbabwe.
While there was no evidence that returnees weregbsystematically
detained for questioning or subjected to ill treatn the Secretary of
State was not satisfied, on the information therailable, that
unsuccessful asylum seekers could safely be retum&imbabwe. On
15th January 2002 the Secretary of State therefeotded to suspend
removals of failed asylum seekers to the outcomanyf appeal to the
independent appellate authorities, be removedrtdoZzbwe as soon as the
Secretary of State is satisfied that it is safdd®0."

SMITH BERNAL WORDWAVE



8.

10.

11.

| should break into the narrative here to nmemthat the Secretary of State appears
wrongly to have suggested in that passage thatdusion to suspend enforced returns
to Zimbabwe had been made because he considevedld not be safe to return them.
Baroness Scotland of Ashtal explained in a parliargy answer in the House of Lords
on 4th November 2003:

"The suspension of removals of failed asylum sesker Zimbabwe

announced in January 2002 was in response to amabout the serious
deterioration in the situation in Zimbabwe in theildhup to the

presidential election held in March that year. W& not, at that time,
regard it as unsafe to return failed asylum seete®i@imbabwe, but in

view of the rapidly changing conditions we consatkethat it would be
appropriate not to enforce returns.

The Government’'s position is, as it has been sirarauary 2002, that
each asylum (and human [rights] claim made by abaimvean national
will be considered on its individual merits in aodance with our .....
[convention obligations]. Each application is adesed against the
background of the latest available country infolpratincluding that
obtained from and through the Foreign and Commotiwé&fice ..... "

It was some three months after the SecretaStatie's refusal of asylum and relief on
humanitarian grounds, and while the suspensioneturns to Zimbabwe was still in

force, that, on 26th September 2002, Ms Chikwambarigd her present husband, a
Zimbabwean national as | have said. She had kramnsince she was a child, and
had formed a relationship with him after her arrivathe UK. On 13th June 2002 he
had been granted asylum.

Following a further application for asylum cgrmission to remain on humanitarian
grounds, the Secretary of State by a decisionrleftdth February 2003 again refused
Ms Chikwamba's applications and added that he waspnepared to grant her
exceptional leave to remain outside the ImmigraRartes.

An adjudicator, on 14th May 2003, dismisseddmreal against both her applications.
Whilst expressing the view in paragraph 11 of hegedmination that conditions in
Zimbabwe were "harsh and unpalatable”, he too fahatlher claim to asylum lacked
credibility and he found that she was at no riskr@ach of her rights under Article 3 if
she were to be returned. With regard to her AgtIclaim, based on her marriage in
this country, the adjudicator noted that her hudbamas aware of her status as an
asylum seeker at the time of the marriage. Irctejg her claim under this head and in
holding that return to Zimbabwe would be "whollyoportionate" to her claim for
respect for her family life, he purportedly tookhas guide the well known synthesis of
Lord Philips MR (as he then was) in R (Mahmood)eci®tary of Statg2001] 1 WLR
840, at para 55, of the approach of the Commisaimhthe European Court of Human
Rights which, for convenience because it will blEemed again in this judgment, | set
out:

"(1) A state has a right under international laveomtrol the entry of non-
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nationals into its territory, subject always totrsaty obligations.

(2) Article 8 does not impose on a state any geradligation to respect
the choice of residence of a married couple.

(3) Removal or exclusion of one member from aestahere other
members of the family are lawfully resident willtneecessarily infringe
article 8 provided that there are no insurmountablgtacles to the family
living together in the country of origin of the fdjnmember excluded,
even where this involves a degree of hardshipdaresor all members of
the family.

(4) Article 8 is likely to be violated by the eXpion of a member of a
family that has been long established in a statbafcircumstances are
such that it is not reasonable to expect the atienbers of the family to
follow that member expelled.

(5) Knowledge on the part of one spouse at the toh marriage that
rights of residence of the other were precariougates against a finding
that an order excluding the latter spouse violatésle 8.

(6) Whether interference with family rights is fified in the interests of
controlling immigration will depend on (i) the facdbf the particular case
and (i) the circumstances prevailing in the stathose action is
impugned.”

However, the adjudicator, having cited thatspge from Lord Phillips’ judgment, went
on in paragraph 24 of his determination, to makéa error of law in holding that, for
want of establishing facts sufficient to engageidtet 3, Ms Chikwamba could not
make out a case under Article 8.

On Ms Chikwamba’s appeal to the IAT, she arguedelation to her Article 8 claim,
that it was disproportionate to expect her to retior Zimbabwe because (1) she could
not go there given the suspension of removals tabdbwe; (2) her husband could not
go there because he had been given asylum in thektK(3) the birth of her daughter
on 14 May 2004.

Pending the hearing of that appeal, the Sagreif State, in November 2004, lifted
the suspension he had imposed in January 2002twmseof failed asylum seekers to
Zimbabwe, in response to strong indications thaaid been exploited.

However, | should again interrupt the narrativenention a recent authority drawn to
the Court’s attention, the decision of the Asylunad dmmigration Tribunal ("AIT"), in
AA (Involuntary returns to Zimbabwe) Zimbabvj2005] UKAIT 00144 CG. In that
case the AIT appear to have concluded that invalynteturns to Zimbabwe could not
be effected compatibly with Article 3 ECHR or akiclA(2) of the Refugee
Convention. The AIT appears, however, to have lcaledl that voluntary returns
would not necessarily breach the Convention. llsaturn later in this judgment to its
reasons for that distinction, so far as necessaife understand that, pending the
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outcome of an application by the Secretary of Statepermission to appeal that
determination to the Court of Appeal, he has annedrthat he will not compulsorily
return unsuccessful asylum seekers to Zimbabwe.

Returning to the narrative, on 25th Januaryb2@@e IAT dismissed Ms Chikwamba's
appeal. In doing so, its main reasons were tlatslie had established a private and
family life in the UK; (2) the only question, théoee, was that identified in Article 8(2)
itself, whether the proposed interference with thstiablished private and family life
was proportionate to the legitimate aim of immigratcontrol; (3) R (Razgar) v SSHD
[2004] 2 AC 368 had established that decisionsrghkursuant to immigration control
would be proportionate in all save a small minoofyexceptional cases, identifiable
only on a case by case basis; and (4) the testonaes taken from the IAT’s decision in
M (Croatig [2004] IAR 211, namely whether the disproportaas so great that no
reasonable Secretary of State could remove it & dincumstances. The IAT's
reference to M (Croatjawas in paragraph 14 of its determination (thatoisay, this
tribunal's determination in this case):

"Mr Wong [counsel for Ms Chikwamba then] ..... aolwtedged the
proper weight to be given to the need to maintaimigration control as
decided by the Immigration Appeal Tribunal in .Croatia..... In that
case the Tribunal decided that it should normadlyhkld that a decision
to remove is unlawful only when the disproportiansio great that no
reasonable Secretary of State could remove in tlodsmimstances,
Elsewhere in ..... [Croafighe Tribunal referred to the fact that the public
interest in maintaining immigration control will waly be 'a very
weighty consideration indeed'."

Since that determination of the IAT, its guidamn_M (Croatid has been superseded by
the decision of this Court in Huanigolding that it is the adjudicator’s decisiont timat

of the Secretary of State, as to proportionalitgt tbounts. An adjudicator now is
required to allow an appeal if, but only if, he cludes that the case is truly exceptional
on its facts. So it is no longer enough for aruddjator or an Immigration Appeal
Tribunal to uphold the Secretary of State’s refusiakelief under Article 8 on the
Wednesbunpasis that it was not irrational. This is how lsal, giving the judgement
of the Court in Huangout it, at paragraphs 59 and 60:

"59 ... The true position in our judgment is thla@ Human Rights Act
1998 and section 65 (1) require the adjudicat@lltov an appeal against
removal or deportation brought on article 8 grouifd$ut only if, he
concludes that the case is so exceptional on itscpkar facts that the
imperative of proportionality demands an outcomethe appellant's
favour notwithstanding that he cannot succeed utideRules.

60 In such a case the adjudicator is not ignoringverriding the Rules.
On the contrary it is a signal feature of his tdsl he is bound to respect
the balance between public interest and privatet styuck by the Rules
with Parliament's approval. That is why he is oeftitled on article 8
grounds to favour an appellant outside the Rulesralthe case is truly
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exceptional. This, noWednesbury or any revision of\Wednesbury,
represents the real restriction which the law ingsoen the scope of
judgment allowed to the adjudicator. it is notuestion of his deferring
to the Secretary of State's judgment of proportipnan the individual
case. The adjudicator's decision of the questibetker the case is truly
exceptional is entirely his own. Hdoes defer to the Rules; for this
approach recognises that the balance struck bythes will generally
dispose of proportionality issues arising undeickrt8; but they are not
exhaustive of all cases. There will be a residtigraly exceptional
instances. In our respectful view such an approadiso reflected in
Lord Bingham's words in R (Razgar) v Secretary w@its&Sfor the Home
Department [2004] 2 AC 368, para 320 ..... "

That reasoning, as | have already indicated, ag@liso to the IAT, where, as here, its
jurisdiction on appeal remained at large and wasaofined to points of law only.

Returning to the IAT’s reasoning in this case,the main issues | have identified and
others to which | shall come, it is plain that eok the_Huanghot the_M (Croatin
approach to the various facts on which Ms Chikwamdb@d in maintaining that this
was a truly exceptional case. One by one, the é&pressed its own view as to the
lack of exceptionality, individually or collectivel of those facts, concluding in
paragraph 22 of its determination:

"Our conclusion is that it would not be dispropontite to require the
appellant in this case to return, possibly acconguhhy her child ..... in
order to apply for admission as a spouse undegpsgvh 281 of HC 395."

Submissions and Conclusions

| turn to the main first issue, who decidegprtionality?

Mr Raza Husain, who appears for Ms Chikwambth aview to emphasising what he
maintained was a strong case for exceptionalitgases like this, that is where the
family relationship is one of spouses and/or betwg&ent and young children, noted
that none of the three cases considered by thistGouHuang concerned such
sensitive and close family relationships. In casty he said, Mahmopavhich should
be read with_Huangdid. He submitted that it is plain from the IATireference in
paragraph 14 of its determination to M (Croptiaat it followed the guidance in that
case in considering proportionality, and erredoimd so.

Mr Steven Kovats, for the Secretary of Statdnstted, as | have pointed out, that,
although the determination of the IAT in this cgse-dated_Huangits detailed
reasoning on all the issues before it, in substaadepted the Huangpproach. In the
alternative, Mr Kovats submitted that, if the IATretted itself by asking whether the
Secretary of State’s decision was one that a rederSecretary of State could have
made, it is plain from the way in which it went tmexpress itself on the various issues
before it, that it would have reached the samesdatiif it had directed itself in
accordance with Huang
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In my view, there is no need for Mr Kovats @vé had recourse to that alternative
argument, for, as | have said, the IAT clearly dedifor itself whether this was a case
of true exceptionality, just as it decided for itsghether to accept or reject the other
arguments, characterised by Mr Husain as errol@awbr of mixed law and fact.

Turning to the other criticisms that Mr Husamade of the IAT's decision as errors of
law or of mixed law and fact in the context of poojonality, as explained by Lord
Bingham in_A and Others v Secretary of State fertfome Departmerf2004] UKHL,
[2005] 2 AC 68, paragraph 44, the IAT, in paragrdphof its determination, rejected
the argument on behalf of Ms Chikwamba that theditmms in Zimbabwe are unsafe
SO as to constitute one of the factors in the casking it exceptional. This is how it
dealt with the point:

"15 ... there is no reason to think her asyluainclhaving been rejected
that the appellant will suffer any human rights sd81 The adjudicator
dismissed her asylum and Article 3 claim becausébad she had no
well founded fear of persecution in Zimbabwe andréhwas no real
reason to believe that she would encounter riglordfire or inhuman and
degrading treatment. Moreover the appellant hiasratlatives in Harare
including two children by a previous relationshipanaged 7 and 3 who,
according to the appellant's own answers in ingsvyireside in the same
place. Whilst it may be true that human rightssasuoccur in Zimbabwe,
there is no particular reason to believe in thisectihat the appellant will
suffer such abuse."”

Mr Husain submitted, in support of the secormligd of appeal, that the conditions in
Zimbabwe were and are exceptional for this purpase that the IAT erred in that
passage in effectively excluding from its analykis difficulties Ms Chikwamba would
be likely to encounter in returning to Zimbabwepeasally with her infant child. The
effect of the IAT’s reasoning was, he said, to mnithose difficulties irrelevant to the
proportionality analysis, because its conclusiom diot cross the Rubicon of
persecution or human rights abuses. While permecot human rights abuses would
have been dispositive of the issue, conditionsweae "harsh and unpalatable”, strong
and, as he said, undisturbed epithets for the adjtat to have used to describe country
conditions in Zimbabwe, remained a relevant qoestiThe error of law by the IAT,
he submitted, was that it had closed its mind tpleasant conditions or consequences
short of human rights abuses when considering vehedli the circumstances here
flowing from a return to Zimbabwe would amount oontribute to exceptional
circumstances within the Mahmoadd Huangense.

Whether or not circumstances or conditionswelwe Articles 3 or 8 thresholds may
contribute to what, for want of a better term, lukb call a basket of exceptional
circumstances for the purpose_of Mahmaol Huangthe possible circumstances in
this case as demonstrated by the evidence beferadjudicator and put before the
Secretary of State were Article 3 or 8 or nothing.

Mr Husain added that the adjudicator’s viewsenaso predictably accurate, being
harsh and unpalatable, by reference to a recenintogoguidance” case on Zimbabwe
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given in May 2005, SM and Othed005] UKIAT 00100, where the IAT concluded at
paragraphs 41 and 42 that, although returned fagtum seekers would not, without
more, be at risk of persecution or human rightssaptthose deported to Zimbabwe
from the UK ..... [would] be subject to interrogati on return” and "returnees .....
[were] regarded with contempt and suspicion onrreind ..... face[d] a very hostile
atmosphere”. That is the passage where it indid&geconcern to comment on those
who were deported or forced returnees to Zimbabwe.

Mr Kovats’ short and correct answer to thatrsisision, it seems to me, is that it does
not amount to a complaint of an error of law. Nawould add, is there in this context
a route to identifying such an error through thedimen of Wednesburyrrationality,
since that door has been closed as to exceptipriafitHuang As for Mr Husain's
specific complaint that the IAT "had closed itsnohito unpleasant conditions or
consequences short of human rights abuses”, thaieply no basis for such criticism
in any of the critical conclusion paragraphs, imtigalar paragraph 20 to which | shall
come.

Stripped of the case of AAo which | have briefly referred, this is, as Movats
submitted, simply an attempt to argue for a diffiéfending on the facts.

| turn to the next criticism, the third grouafiappeal, in essence, which concerns the
Secretary of State's suspension on returns.

Mr Husain submitted that the IAT made a furtbeor in paragraphs 16 to 17 of its
determination when considering the relevance oSberetary of State’s 34-month long
suspension of removals to Zimbabwe, concluding ttheg suspension was not
"comparable with the grant of leave to remain". ra@eaph 17 of the IAT's
determination gives the context in which it expeesthat view:

"17 We do not attach very much weight to this paiuftich we do not
think is comparable to the position in a case agBhalgShala v SSHD
[2003] EWCA Civ 233] where an appellant had a ieggtte belief that he
would benefit from a policy granting either tempgrar permanent leave
at the time he arrived in the United Kingdom to mdiks asylum claim
thus justifying an 'in country' application."”

In this particular case the appellant had bedoh in June 2002 that her claim for
asylum was being refused and, given the contenhesf claim, the prospect of
successfully establishing refugee status was highiyimistic.  The policy of

suspending enforced returns to Zimbabwe is noun view, comparable with the
grant of leave to remain.

Mr Husain’s criticism was that, while the grasfttemporary admission following a
suspension of removal is not technically equivaterthe grant of leave, the suspension
here was relevant to the unreality of requiring ®tskwamba to have left the UK to
apply for entry clearance before marrying her hodba&specially where the Secretary
of State himself cited, in the appellant's caselfitand three months before her
marriage, the lack of general safety as the re&mosuspending returns there in June
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2002. Mr Husain suggested that in the circumssndbde suspension was
"comparable” to a grant of leave; a good reasonlwah identified for not requiring
the appellant’s return and permitting her to stathe UK.

As | have indicated in paragraph 8 above,Hdsain's characterisation there of the
Secretary of State's reasoning in announcing th@deary suspension in January 2002
was not quite that.

Mr Husain added that the fact and duratiorhefduspension on removals to Zimbabwe
gave, one way or another, some reassurance to Msv&@hba at the time of her
marriage in September 2002. It was also relevaatsaid, when considering the
present proportionality of a requirement to retdolipwing the re-activation of returns
in November 2004.

Mr Kovats' response again was that this wasarmgint of law. He added that, in any
event, the IAT correctly contrasted the temporaslicy of suspending removals with
the practice considered in_Shailé granting refugee status to ethnic Albaniansnfro
Kosovo.

Mr Husain, on the next and fourth ground ofegdpunder the general heading of the
"Impact of Refugee Status and Family Unity", sulbedtthat the IAT erred in law (at
paragraph 20 of its determination) in treating $tegus of a refugee in the UK as much
the same as that of a British citizen or a persith wdefinite leave to remain. This is
how the Tribunal expressed its conclusion in tlaagraph:

"20 We readily accept that a refugee in the UnkKetydom is entitled to

respect for his own family life and equally a sppw$ such a person is
entitled to the same respect. We cannot see, lewthat these rights
differ in any material way from the respect dueatspouse of a British
citizen or any other person resident in the UnkKetydom with indefinite

leave. The rights of all are now protected by @eti8 of the ECHR as
enshrined in English law. In the case of a foraigtional who marries a
British citizen in the United Kingdom, in the absenof exceptional

circumstances, that person will be required torreta their own country
to apply for leave to enter as a spouse. We caseetthe case for
distinguishing the spouse of a British citizen, @ahd appellant in this
case, who has married a refugee with a right toarenm the United

Kingdom."

Mr Husain countered that reasoning by arguimgt those subject to immigration
control are in some respects in a better positiam tBritish citizens, and that there is
nothing in principle odd about that, for exampleoomically active EU nationals.

On the same subject - refugee status and famity - the IAT, in paragraph 19 of its
determination, considered a plea on Ms Chikwambalslf that it should have regard
to the desirability of preserving family unity, arah application of that principle
applied by the Tribunal in the unstarred IAT demisiof Gamelshid(Appeal No

13261/1996). That case concerned the Somali Faralynion Policy in force at the
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time, which applied to pre-flight family relationglk, but which the Tribunal held
should also apply to those who married after argvin this country. The response of
the IAT in this case to that authority was thalid not consider it had much relevance
to the facts of this case.

Mr Husain submitted that a refugee enjoys, aster of international law (where the
principle of family unity is an important aspect tife Refugee Convention) and
domestic law through policy and the immigratioresyla strong presumption, as he put
it, in favour of family unity. He said that it wast Ms Chikwamba’s fault that the
relationship with her husband arose only while thveye in the UK. And he submitted
that the IAT should not have dismissed it as dielitelevance, as it did in paragraph 19
of its determination, disregarding acceptance kg BAT of such an argument in
Gamelshid The IAT's approach betrayed, he said, a failardhis case to appreciate
strong pointers of exceptionality contributed bye thtrong regard in international
institutional law and jurisprudence for family ityn especially where one of its
members is a recognised refugee.

Mr Husain stressed the importance of consigettie rationale rather than simply the
letter of polices in the Statement of Changes omignation Rules governing the
obtaining of leave to enter the UK, such as paraA35 protective of family unity
established before flight, as recognised by Schienta in_Shalat paragraph 21. The
rationale, he submitted, is to discourage oppostimirefugee marriages, and to
encourage those who are left abroad after the eefadlight, to obtain entry clearance.
But given the accepted genuineness in this caddsoChikwamba’s marriage in the
UK to a refugee who shared her nationality, he ta&ed that it was wrong of the IAT
to regard the application as a normal immigratigpligation, and, inflexibly, to
require her to return to Zimbabwe to obtain entearance.

In summary, on this and the other grounds pgajp Mr Husain maintained that where,
as here, by reason of Ms Chikwamba’s husband gesfistatus, it is common ground
that family life cannot be constituted outside thi€ in Zimbabwe, and there is doubt
as to whether she could comply with the substamggiirements of the immigration
rules, the act of removal may cause a state ofrgffior example, the break up of a
marriage, the separation of a young child from peents, with which the Strasbourg
Court is, as Baroness Hale of Richmond put it azd@rat para 50, "unsympathetic".
The existence of "insurmountable obstacles to d@naly living together in the country
of origin of the family member", as Lord PhillipsRMput it in paragraph 55(3) in
Mahmood also points, he said, powerfully against the prtpnality of return and to
the exceptional nature of the present case.

Mr Kovats, in reply, submitted that the authies show that this complaint is
unfounded, based as it is for practical purposelisitChikwamba’s concern that if she
were to return to Zimbabwe to apply for entry céare, her application would be
refused. Citing Mahmoodgat paragraphs 26 and 65-66) and Ekinci v SYRD3]
EWCA v 765 (paragraphs 16-19, 22 and 23), he suédhthat it was not the function
of the IAT in a case such as this to prejudge theame of any application for entry
clearance that Ms Chikwamba might make.
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He argued that Mr Husain, in making the subimimsse did under this heading,
confused two separate things: first, the substantmatter of permanent unity or break
up of a family and, secondly, the procedural meanugh as entry clearance, for
protecting the permanence of family unity. Progcatlwles, the procedural aspect, is
recognised in the immigration rules and instrudionitside the immigration rules and
in the United Nations Handbook on procedures aiteria for determining the status of
refugees.

Mr Kovats submitted that what matters is theah if any, to the former of those two
matters, to the permanent unity of the family, sabjas it is, to the provision of
appropriate procedures for its protection, a mdttenational resolution.

In my view, Mr Husain’s complaint under thisakdeis ill-founded in two respects.
First, as the authorities to which Mr Kovats haemed indicate, the fact that someone
who has arrived in this country without the regdientry clearance may be able to
show that he would have been entitled to one dogsim the absence of exceptional
circumstances, allow him to remain here without iAs Laws LJ observed in
Mahmood at paragraph 26:

"it is simply unfair that he [or she] should notveao wait in the queue
like everyone else."

Or, as Simon Brown LJ in Ekinca case of a Turkish asylum seeker who had entered
this country via Germany, put it at paragraph 17:

"17 ... It would be a bizarre and unsatisfact@sult if, the less able the
applicant is to satisfy the full requirements fotrg clearance, the more
readily he should be excused the need to apply it..is entirely
understandable that the Secretary of State shealdire the appellant to
return to Germany so as to discourage others froouraventing the
entry clearance system ..... "

Mr Husain has suggested that the legal badisi®feasoning in Mahmoaahd_Ekinci
has been rendered uncertain by subsequent deveitpnmethe law recognising the
particular vulnerability of failed asylum seekeegking to rely on human rights claims,
illustrated, he suggested, by the starred IAT decisn Moon[2005] UKIAT 00112.
However, such an argument, it seems to me, if gwigle effect, could drive a coach
and horses through the effective and orderly couation of the entry clearance system
to immigration control.

The second reason why Mr Husain’s submissiateuthis head is ill-founded is that
his assertion that there is a presumption in sade< in favour of family unity - cuts
across the clear rule of Mahmoadd_Huangthat it is only in exceptional cases that an
adjudicator or the IAT can allow Article 8 considgons to prevail over the public
interest in maintaining efficient and orderly immagon control.
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Indeed, Mr Husain's argument came very closigmesting that the combination of a
recognised refugee who wishes his family to joimhs, in itself, an exceptional
circumstance so as to require Article 8 interegtravail.

In short, in my view the IAT correctly considdrwhether the case in any or all of these
respects was so exceptional such that Ms Chikwashbald not be required to comply
with the immigration rules and apply for entry ckeace, and made no error of law in
concluding that this was not such an exceptionsé.ca

But for the reliance that Mr Husain placed ba tecent AIT case of AA&o which |
have briefly referred when summarising the factsyould, for the reasons | have
given, dismiss the appeal. What is the effechat tlecision?

Mr Husain submitted that, even if Ms Chikwanrbturned to Zimbabwe voluntarily
with a view to seeking entry clearance so as tdeeit consistent with Article 3 ECHR
and Article 1A(2) of the Refugee Convention, theditions that she, and perhaps her
infant child, would have to endure in Zimbabweadsiled asylum seeker advancing a
claim for family reunion with a recognised Zimbatamerefugee, would render such a
course of action disproportionate to her rightaspect for her family life. It would, he
said, be so disproportionate as to amount to ebweglt circumstances requiring
departure from the normal imperatives of immignatoontrol.

The_AAcase was concerned with identifiable forced rretio Zimbabwe. The IAT
considered a large body of evidence, and muchsoflétermination is given over to
rehearsing and making its findings of fact on thaidence. In paragraph 154, in
concluding one section of its findings, it refertedhe relevant authority in Zimbabwe
in these terms:

"The CIO are not primarily responsible for immigosat services at Harare
Airport, but they do however have a presence thérbe evidence we
have seen makes it clear that when planes fromUthited Kingdom
arrive at Harare members of the CIO are presengreat numbers.
Although there was some suggestion in the evidémfere us that the
Zimbabwean authorities treated arrivals from otldrite Anglophile
countries, the United States of America, Austral New Zealand for
example, with similar suspicion, it is in our vietear that the CIO take a
particular interest in arrivals from the United gdom."

The paragraph goes on, and | emphasise the foltpgentence:

"Nevertheless it appears to be the case that oxdirevel to and from the
United Kingdom, including voluntary departures kyose who had
dealings with the immigration authorities of thmuatry, are dealt with in
the usual way by immigration officers, not the C#Dthe airport in
Harare."

That is the central finding of the IAT in that caséhich | summarised earlier, to the
effect that, while forced returns may subject thosteirned to a risk of Article 3 or
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Article 8 human rights abuses, voluntary retumesreot subject to the same risk.

Mr Husain drew our attention to paragraph 17the IAT's determination which, he
suggested, introduced an element of ambiguity tinéd seemingly clear distinction. |
do not read it as such. It reads:

"First, in relation to the evidence we have hedtrds possible that we
might have taken a different view"

that is to say, in relation to involuntary returns

"if the government had made any arrangements tarenso far as
possible that those returned voluntarily and thetarned involuntarily
are not readily distinguishable on arrival. Paftthe risk we have
identified arise from the government's apparenintisest in the precise
way in which passengers' documents are dealt withittine staff. It is
also possible that we might have taken a diffevéaw if there had been
evidence ..... that substantial numbers of fads@dum seekers returned
involuntarily from the United Kingdom passed thrbubarare Airport
without any problems. If the government is conedrmo avoid risk to
individuals in making policy decisions based ont,fat will no doubt
carefully monitor returns to any country regardeddangerous and will
present resulting facts as evidence in asylum dpfiea

The IAT in that paragraph, as throughout its deteation of the appeal, was
concerned with involuntary returns to Zimbabwe,, rag remains a possibility here,
voluntary return.

In any event, Mr Husain's use of the Adse was not to establish any point of law, but
to rely on its rehearsal of the evidence and figdiof fact as "evidence" in this case -
evidence that is not admissible, certainly not goiat of law to the Court of Appeal in

a wholly different case.

The irony in Mr Husain's reliance on the A&Ase is that if Miss Chikwamba were to
refuse to return to Zimbabwe voluntarily to makelaim for entry clearance, thus
unnecessarily exposing herself to involuntary retamd hence to possible ill treatment
of the sort found in AArom Zimbabwean authorities, she would be ablpray-in-
aid the consequence of her refusal as a contribbutoexceptional circumstances in
support of her Article 8 claim. That would be atosu

For all those reasons, | am satisfied thatAffein this case, whatever its reference to
the guidance given in M (Croa}jan effect, applied what was to become the Huang
rule, and decided for itself the issue of propardiity. In relation to the other grounds
of appeal that Mr Husain has advanced, | can seeermmr of law on issues of
proportionality, which are themselves matters afedilaw and fact, on which | would
upset the IAT's determination. Accordingly | woudlidmiss the appeal.

LORD JUSTICE JONATHAN PARKER: | agree.
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58. LORD JUSTICE LLOYD: I also agree.

Order: Appeal dismissed with the appellant's castject to detailed assessment.
Permission to appeal was refused.
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