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Lord Justice Richards:

1.

The appellant is a citizen of Zimbabwe who claimagylum in the
United Kingdom in  April 2004. His claim was refuseby the
Secretary of State, but succeeded on appeal to dpudieator in
September 2004. The Secretary of State then agapele adjudicator’s
decision, and in March 2005 the Immigration AppEabunal (the IAT), as it
then was, allowed the Secretary of State’s appa@dlramitted the matter for
rehearing by a different adjudicator.

. The appellant challenged the IAT’s decision by @pligation for judicial

review, which was heard by Stanley Burnton J in &uolser 2006. The judge
dismissed that application. The appellant now ajgpagainst a part of the
judge’s decision.

The appellant claims to have left Zimbabwe in Jap@803 as a result of
severe ill treatment suffered by him and his wiedwuse of their membership
of the MDC. He said that his wife was abducted, Hmiescaped with his son
to South Africa, where he was assisted by an MD@be in obtaining a
false South African passport. In November 2003do& a flight with his son
to Manchester, but was refused entry and was put aeturn flight to
South Africa.  On that occasion, he did not claisylam in the
United Kingdom. On his return to South Africa, tentacted the man who
had helped him before, and was assisted in obtirfurther false
documentation. Then in April 2004 he and his skew fonce more to the
United Kingdom, this time to Heathrow, where he didthis occasion claim
asylum.

The adjudicator found the appellant to be a credititness, who had given a
truthful account of the circumstances in which & Zimbabwe and of what

he feared on return. The adjudicator concludetihbavas at risk of adverse
treatment amounting to persecution and in breachishuman rights if he

were returned.

The Secretary of State’s appeal to the IAT sucademetwo main grounds.
The first was that the adjudicator had erred in lawailing to consider the
possibility of internal relocation. The second what the adjudicator had
erred in relation to his assessment of credibilithe tribunal held that in the
circumstances, the matter had to be remitted foehearing by a different
adjudicator. Under the arrangements that havetezkisince the IAT was
replaced by the Asylum and Immigration Tribunak(&iT), the matter would
now fall to be dealt with as a reconsiderationhsy AIT.

Both aspects of the IAT’s decision were challengethout success before
Stanley Burnton J, but only the credibility issgepursued before us. As to
internal relocation, Mr Bazini for the appellantapts that the IAT’s finding,
as upheld by the judge, means that the case musagofor reconsideration
by the AIT, but his submission is that the IAT waiong to find a legal error
in the adjudicator's approach to credibility, arhtt the judge erred in
upholding that aspect of the IAT’s decision. latlsubmission succeeds, the



case will go back to the AIT for reconsideratiotebpon the issue of internal
relocation, with the adjudicator’s positive credltlgifindings remaining intact.

Accordingly, the appeal on the credibility issues haotentially important

consequences for the appellant, even though treeroast be remitted to the
AIT in any event.

. There were two limbs to the AIT’s finding that tadjudicator had erred in his
approach to credibility. The first concerned deged failure by the appellant
while in South Africa to make sufficient efforts tind out through the
Red Cross what had happened to his wife in Zimbalbwe his explanation of
what he had done to try to locate her. The seconderned a particular point
on the appellant’s immigration history: namely, fagure to claim asylum in
the United Kingdom when he and his son flew to Muester in
November 2003 and were returned to South Africae Weve been told that
counsel for the Secretary of State conceded béfiergudge that he could not
defend the IAT’s decision on the first point ifwtas found that the IAT’s
approach to the second point was flawed. In theugistances, the judge
considered only the second point, and the argurbefdre us has likewise
concentrated on that point.

. The appellant’s case, in short, is that the IAT fefo error in allowing the
Secretary of State’s appeal against the adjudisatpositive credibility
finding on the ground that the adjudicator had efhilto give proper
consideration to the immigration history point ordgive adequate reasons in
respect of it. The appeal to the IAT under Seclidoh of the
Nationality Immigration and Asylum Act 2002 lay gnbn a point of law, so
the tribunal was entitled to interfere only if taewas a material error of law in
the adjudicator’s decision. It is submitted thegre was no such error.

. Before | consider the submissions further, it ipamant to set out the way the
immigration history point developed over time. @&paaphs 15to 19 of the
Secretary of State’s decision letter, refusing #ggpellant's claim, made
various adverse credibility points in respect o #ppellant’'s account of his
escape to South Africa, the time he spent ther vdrat he did on his arrival
in the United Kingdom in April 2004. In paragrap8, it was considered
highly unlikely that a man called Nkosi, the MDC mmger who the appellant
said had assisted him, would have agreed to arraisgeurney to the United
Kingdom, particularly as the appellant admittedbiing only a low-level

supporter of the MDC. In paragraph 16, it wasaxxtepted that Nkosi would
have agreed to support the appellant as a low-Bygborter of the NDC for a
whole year. It was also noted that if Nkosi agréedelp by fraudulently

obtaining South African passports, he could alseehabtained the correct
documentation for the appellant to live in Southigd and legally obtain

employment to support himself and his son. Pa@gi# referred to a claim
by the appellant at interview to have been imprsbin South Africa in

November 2003 after being arrested for not beirfgoath African national,

and to have been released after Nkosi had paichea fiSignificance was
attached to the appellant’s failure to make angresfce to this in his previous



10.

11.

12.

accounts, and various other points were made about was not accepted
that the appellant had been detained in South &fas he claimed.

Paragraph 18 is of some significance. It reads:

“Your version of events after you were returned to
South Africa at the end of 2003 also raises serious
doubts. You claim that on return to Johannesburg,
you spoke to Nkosi who was angry that you had
failed to claim asylum on arrival in the
United Kingdom and that he then arranged for the
issue of further fraudulent documents... Once again,
it is not accepted that Nkosi would go to the tieub
of arranging more documents for you, particulady a
you had obviously failed to follow his original
instructions”.

Paragraph 19 related to what happened followingagipellant’s arrival in the

United Kingdom in April 2004 and his claim to asylu Reference was made
to medical treatment that he had obtained for disand to the failure to seek
such treatment for the son prior to their arrivaltihis country. The letter

expressed the belief that the appellant's motivafar claiming asylum was

based solely on seeking medical treatment fordms s

It is to be noted that, on its face, the Secretér@tate’s letter says nothing
about what happened at Manchester on the occadiotheo appellant’s
unsuccessful attempt to enter the United Kingdolavember 2003, and in
particular makes no adverse comment about the lappgslfailure to claim
asylum on that occasion. The return to South Afafter he had been refused
entry on that occasion forms the starting pointdaragraph 18, which | have
quoted, but the letter is silent about what hap@eanethe United Kingdom.
That is to be contrasted with the detailed advem®aments about various
aspects of the appellant’s account of events irttBAfrica, and about what
happened following his entry into the United Kingdo April 2004.

| move to the adjudicator’s decision. The adjudicamhade a brief reference in
the narrative part of his decision to the fact tinat appellant had travelled to
Manchester but had been returned to South Africadme he was travelling
on false documents. There was no reference toithithe adjudicator’s
summary of the cross examination of the appellapnt Mr Wardle, the
Home Office Presenting Officer, or in the summary ®r Wardle’'s
submissions which relied on the Secretary of Satefusal letter and were
recorded as making a few additional points. In feigsons for a positive
credibility finding, one of the matters coveredthg adjudicator was this:

“Although the Respondent in his refusal letter
suggests that the Appellant’s evidence is not biedi
and that contention has been repeated by the
Home Office Presenting Officer in his submissions,
the evidence of the appellant has been consistent



throughout. The Home Office Presenting Officer,
Mr Wardle, cross-examined briefly and on matters
that did not go to the heart of his claim for asylu
The result of that cross-examination was that the
appellant’s credibility was not reduced in any way.
Even if | had accepted the limited submissions made
by Mr Wardle on the Appellant’s credibility that
would not have led me to conclude, taking into
account all the Appellant’'s evidence and applying
the lower standard of proof to it, that he was aot
credible witness”.

13.The same paragraph (paragraph 32) went on to ddakpecific points made
in Mr Wardle’s submissions, and ended with a répacof the contention that
the appellant’s motivation in coming to the Unitédgdom was economic.
The adjudicator went on to find in later paragrafttad the appellant’s account
was also in line with the objective evidence.

14.0ne of the grounds of the Secretary of State’s apjoethe IAT was that the
adjudicator had not made any findings as to whyahygellant failed to claim
asylum when he was turned away by Immigration @fc at
Manchester Airport in November 2003. It was subsditthat this point went
to the heart of the appellant’s credibility, in tlwene would expect a person in
genuine need of protection to apply for asylumhat first opportunity, and
that the adjudicator’s failure to make a credipilfiinding on it called into
guestion his overall assessment of credibility.

15.That was the first reference in the documentatmmrty suggestion that the
failure to claim asylum in the United Kingdom in Wmber 2003 was being
relied on by the Secretary of State as a reasonefecting the appellant’s
credibility.

16.The point was evidently pursued with some vigourfolee the IAT.
Paragraphs 4to 5 of the IAT's decision refer te@ throunds of appeal.
Paragraph 4 deals with internal relocation, paggyt with credibility. On
credibility, paragraph 5 refers first to the issaafethe appellant’'s explanation
of what he had done to locate his wife. It goes on

“A matter prayed in aid strongly by the
Secretary of State in the hearing of the appeal was
the fact that the claimant had not claimed asylom i
the United Kingdom when first arriving in
November 2003. It was submitted that the matters
were of considerable importance in the overall
assessment of the claim. The adjudicator had erred
in law in failing to give reasons why he did not
consider them to have the significance which was
contended”.



17.The claim for judicial review and Mr Bazini’'s sulssions before
Stanley Burnton J and his written submission befbre court proceeded on
the basis that in that passage the IAT was sayiagthe immigration history
point had been prayed in aid strongly by the Secyaif State before the
adjudicator. | do not read the passage in that wiathink it clear that the
passage is referring to the arguments canvassedbeairalf of the
Secretary of State before the IAT itself not beftiie adjudicator. It was
before the IAT that the Secretary of State wasipathe immigration history
point strongly in aid. The IAT is not saying anyitdp in that passage about the
extent to which the point had been canvassed prsljio

18.The IAT’s actual reasoning on the credibility issige to be found at
paragraphs 20 to 28 of the decision. The firsttenatealt with was the efforts
made by the appellant to locate his wife. Theadsefore us is then dealt with
in this way, at paragraphs 23 to 25:

“23. Perhaps of more significance is the immignatio
history of the claimant. He stayed in South Africa
and made detailed arrangements to come to the
United Kingdom.  Passports were obtained for
himself and his son and other documents also were
obtained. He and his son flew to the
United Kingdom in December 2004. When he
arrived the claimant said that he had come onia vis
That was not accepted by the Immigration Officer,
who indicated that they were to be returned and
indeed they were returned on a flight to South i
the evening of that day. Notwithstanding the
likelihood of return, the claimant made no
application for asylum at that time, despite the
efforts which had been made to get him to the
United Kingdom. He then returned to South Africa,
and the process is then repeated with many more
false documents having to be obtained. The point
made on behalf of the respondent in some detail in
the reasons for the refusal at paragraphs 15 is 19
that the failure to claim asylum, either in the
United Kingdom or elsewhere, is a material matter
undermining credibility”.

“24. We readily recognise that every case must turn
upon its own particular facts. There are often ynan
ingredients which are placed before an adjudicator
potentially relevant to the issue of credibilitylt
would not be reasonable to expect adjudicators to
deal with each and every point. However, on these
two matters they are of considerable substance,
going to the overall credibility of the claim. Gnc
again, the adjudicator has considered that matter i
passing at paragraph 32, saying as follows: ‘I db n



accept that the evidence indicates that his madinat
in coming to the United Kingdom was for economic
reasons.” The adjudicator did not deal with conser
in any detail or give reasons why he found thasého
concerns are not in fact material to the overall

assessment of credibility’.

“25. It seems to us that those matters ought @ ha
been dealt with by the adjudicator in more detad a
clear reasons given, considering their respective
importance to the issue of credibility”.

19.The claim for judicial review contended that theTlvas in error in thinking
that the immigration history point had been raiseda concern before the
adjudicator. It was submitted that the point hamwt heen raised in the
Secretary of State’s refusal letter or at the Imggloefore the adjudicator. This
led to an exchange of evidence in the judicial eeviproceedings.
Natalie Tonge, the member of the Immigration Adws8ervice who had
represented the appellant before the adjudicatodyzed her written record
of the hearing, which she said was recorded asraiety as possible and to
the best of her ability. That record included &enaf the cross-examination of
the appellant by Mr Wardle, with the questions nared sequentially. There
was no reference in the note to any cross-exaroimain the immigration
history point. There was also a note of Mr Warsllelosing submissions,
again making no reference to the point. Miss Ttngeitten record ties in
closely with the adjudicator's own summary of cregamination and the
submissions.

20.0n the other hand, Mr Wardle made a witness statemewhich he stated
that his best recollection of the hearing befoee ddjudicator was that he did
cross-examine the appellant as to why he had fédediaim asylum when he
came to the United Kingdom in November 2003 (Mr Wy like the IAT,
referred to December 2003, but | believe that treect date was November).
Mr Wardle could not recall the exact words of theestion or response, but
believed that the appellant’s answer was that Hendt claim asylum because
he had been instructed not to, because he wousghieback to Zimbabwe if
he did. Mr Wardle said he had checked his notabehearing and they had
not specifically recorded the appellant's answet, e recalled the appellant
giving that explanation. He also confirmed that thct that the appellant had
not claimed asylum on that occasion formed patiisfprepared submissions
to the adjudicator (a copy of which he exhibited)d he recalled that he did in
fact make the point in his submissions to the ddatdr. It is perhaps
remarkable that Mr Wardle, whose work as a Homéc®fPresenting Officer
must involve him in many cases, was able to rexaltlearly the detail of a
hearing that took place some fifteen months befogemade his witness
statement. It is also striking that the mattersvtich he refers do not feature
in Miss Tonge’s detailed note of the hearing, ortle adjudicator's own
summary. We are also told that Mr Wardle’s owntemporaneous notes of
the hearing have not been produced to the court.



21.Nevertheless, Stanley Burnton J understandablyiders! it unnecessary to
resolve the factual conflict that arose on thatdemte. He said this at
paragraph 11 of his decision :

“On one view the first question is whether the essu
was in fact raised before the adjudicator. In my
judgment, however, in cases where the challenge is
to a decision of the tribunal, cases will be ratere

the court will investigate what took place befdne t
adjudicator. What is in issue is the regularitytlod
tribunal decision. The decision of the tribunal is
liable to be set aside if it was based on a materia
factual error; but a factual error in this contextist

be an error going to material fact ‘which could be
established by objective and uncontentious
evidence’. (See the judgment of Brooke LJ in
R (Iran) and Ors v Secretary of State for the Hom
Department [2005] EWCA Civ 982 at 9.) In
general, the court will not set aside the decisiba
tribunal public authority which is alleged to besbd

on error of fact unless that fact can be
uncontroversially established. In the present ,case
there is evidence both ways as to what occurred
before the adjudicatorlt.is sufficient for me to say
that there is controversy as to whether or notas w
raised”.

22.1f it was being contended, as | think it was, ttieé IAT proceeded on the
basis of a material mistake of fact as to what bapd before the adjudicator,
and that this mistake amounted to an error of t&en in my view the judge
was plainly right to reject the contention in thaywn which it was advanced.
The circumstances in which a decision can be quashehe ground that the
tribunal proceeded on a misunderstanding of, oigmorance of, a relevant
fact are narrowly confined (see E and R v Segeaihftate [2004] EWCA
Civ 49 and the exposition of that case in R (Irahparagraphs 28 to 33). In
particular, the relevant fact must be an estahdistree in the sense of being
uncontentious and objectively verifiable. The ewitdcontroversy about the
factual position in the present case takes it datie scope of the principle.

23.Mr Bazini submits that in suggesting that the tygeevidence adduced on
behalf of the Secretary of State made the issudraarsial, the judge
“lowered the bar to such an extent that almost ahlggation from an
aggrieved party no matter how lacking in force ateloid of evidential
support could be said to make an issue controverslacannot accept that
way of putting it. This was not just a matter egartion. There was specific
evidence on the point from the Presenting Officéfhatever reservations one
may have about that evidence (and | have indictétedbasis of my own
reservations), it clearly gave rise to a genuineential dispute and rendered
the matter controversial.



24.But that still leaves the question whether the Ma@s entitled to reach the
conclusion to which it came on the material befard stress “on the material
before it” because, as | have said, the evidemmltroversy about what
happened before the adjudicator arose only in these of the subsequent
judicial review proceedings. All the IAT had to gon was the
Secretary of State’s refusal letter, the adjudicstodecision and the
notice of appeal. No reference is made in itssiecito any other material,
and neither of the legal representatives who aggdebefore it had appeared
before the adjudicator, so there would appear t@ eeen no scope for oral
elaboration of what happened before the adjudicator

25.The way the judge referred to this aspect of thettanaappears at
paragraphs 12 to 14 of his decision. He observatthe immigration history
point was raised expressly in the notice of appaad, that no objection was
made to the IAT considering the point. In thosewnstances, he said the
tribunal was entitled to proceed on the basis that matter was properly
before it. There was no perversity in its deahlwith the point. The judge
went, however, a bit further (as he put it). Itpepred that the
Presenting Officer had relied before the adjudicatothe Secretary of State’s
refusal letter, and although that letter did nadegaxpressly any point that the
visit to England in November 2003 was inconsisteith a genuine fear of
persecution, it did contain the passage in par&gt&pthat | have quoted. The
judge set out that passage. The letter also nieditther point in paragraph
19, to which the judge referred, about the seekingedical treatment for the
appellant’s son when he had finally claimed asyiorhis country.

26.The judge continued at paragraph 14:

“The flight to England in November 2003, his return
to South Africa, his obtaining of a second false
passport and flight ticket and the circumstances of
his return to England in April 2004 were clearly
significant aspects of the history of the claimant
relation to his claim for asylum. The facts that h
had been here, gone back, and again persuaded
Mr Nkosi to give him another false passport and air
ticket to be used in exactly the same way as tisg fi
were manifestly matters which went to the
credibility of the claim in a very substantial wain

my judgment, the adjudicator, having regard to the
terms of the refusal letter, was bound to deal one
way or another with the episode and did not dolso.
am far from saying that it was not open to the
adjudicator to find that the episode did not in any
way affect the credibility of the claimed perseonti
The explanations put forward by [the appellant] may
be genuine explanations which satisfy and should
satisfy a tribunal, whatever the standard of ptbat

is required. But the episode was highly matena a
cried out for explanation. In my judgment,



27.

28.

29.

therefore, the tribunal was not only entitled, but
right, to allow the appeal on that ground”.

Mr Bazini’'s submissions are as follows. He say the focus here must be
on the failure to claim asylum at Manchester in &mber 2003, since that
was the only relevant ground of appeal by the $acreof State to the IAT.
That is the one specific immigration history pothat was placed in issue
before the IAT and is in issue before us. That ignation history point was
not raised at all, even impliedly, in the Secret@irptate’s refusal letter. The
passage to which the judge referred in his judgmest concerned only with
the credibility of the appellant’'s account in redpef the period after his
return to South Africa. Mr Bazini submits, for sian reasons, that the IAT
itself was wrong to refer to paragraphs 15 to 1¢hefrefusal letter as making
the point that the failure to claim asylum in thenitdd Kingdom in
November 2003 was a material matter underminindiloiléy.

The adjudicator’s decision, submits Mr Bazini, skawat he was well aware
of the relevant facts, but contained nothing togesy that the particular
immigration history point was relied on before has telling against the
appellant’s credibility. Nor did the SecretarySihte’s grounds of appeal to
the IAT assert that the point had been raised befbe adjudicator. By
contrast with what was said in the grounds relatiogother matters, the
grounds relating to the immigration history poimnd dot refer to the point as
having been the subject of submissions to the adjtat; they simply said
that the adjudicator had failed to make any findimgthe point. Accordingly,
it is submitted that the IAT fell into error in preeding on the basis that the
point had been raised as a concern before the iadjaod and that the
adjudicator ought therefore to have dealt with ¢bacern in more detail and
have given clear reasons in relation to it. Ifyes the case, the point had not
been raised before the adjudicator, there was asorewhy the adjudicator
should deal with it in his reasons. It was not kivel of point that cried out
for such treatment, despite the contrary view esg@d by the judge. If one
looks at the overall picture, including the appetls account of the harrowing
ill-treatment he had suffered in Zimbabwe, thistigatar point can be seen to
have been truly peripheral. Had it been a poirreaf importance, one would
have expected it to have been identified by theredagy of State in the
detailed refusal letter, or by the Presenting @ffim his cross-examination or
submissions before the adjudicator.

Mr Bazini also points out that even if the mattedieen referred to in the
Secretary of State’s refusal letter, it was noumbent on the adjudicator to
trawl through that letter and deal with the poiaem® though it had not been
actively pursued before him by the Presenting ©ffic In support of that,
Mr Bazini has referred us to_ JK (Democratic RepubfiCongo) v
Secretary of State for the Home Departmg¢p007] EWCA Civ 831 at
paragraph 35. In his written submissions, Mr Bahias also pointed to the
fact that the appellant did give an explanatiorhis witness statement as to
why he had not claimed asylum in the United Kingdamthe first visit there.
In the judicial review proceedings, it was contehden behalf of the




Secretary of State that the appellant had in fageng two inconsistent
explanations. Mr Bazini submits that the two stegats were not necessarily
inconsistent, and since there was nothing to shaw the matter was raised
before the adjudicator, the adjudicator cannotdd ® have erred in law in
failing to deal with the possible inconsistencyndéed, it is to be noted that
the adjudicator found expressly that the appekardgvidence had been
consistent throughout, and there was no appeahstgaiat finding. Mr Bazini
observes that the existence of an explanation &yagipellant made it all the
less necessary for the adjudicator to deal expyreggh the immigration point
when it had not been raised before him; or, toitpammother way, it is a factor
telling further against any suggestion that it vp@sverse of the adjudicator
not to deal with the point.

30.In short, submits Mr Bazini, it was not open to thi#l to find that the
adjudicator had erred in law in relation to crelilipiin the circumstances of
this case, where the adjudicator had made a clgdirtling as to credibility
reached in the light of the appellant’s full histoincluding the objective
evidence, and had dealt in his reasons with theifspenatters raised by the
Presenting Officer. This was not a perverse dacjsand it was a sufficiently
reasoned decision.

31.For the Secretary of State, Miss Giovanetti hasepiet that it is not

incumbent upon an adjudicator to go through evemintp in the
Secretary of State’s refusal letter, but she pamtisthat in this case the IAT
did not proceed on the basis that it was so incutnbe the adjudicator. On
the contrary, it accepted at paragraph 24 thatowldv not be reasonable to
have to deal with each and every point, but the tAmsidered the particular
issue to be of sufficient substance that the adaidr ought to have dealt with
it, and that, she submits, was a reasonable caanlésr the IAT to reach.

32.She has also made the submission in her skeletgopmant that the
Secretary of State’s grounds of appeal to the IAY, arguing that the
adjudicator had failed to address the immigratiostony point, implicitly
asserted that the point was live before the adaidicand required to be
addressed. She says that the grounds did nottoestake that in terms. When
an appellant raises such an argument, there araingber of possible
responses: that the point was indeed raised; tthatd not raised so there was
no error in failing to address it; or that the demm maker does not need to
address every point that was raised, but onlysbees of real substance, and
the point now relied on by the appellant was nosuificient importance to
require a mention. In the present case, it is #ad the argument of the
current appellant before the IAT was not that tephad not been raised
before the adjudicator, but that the point was afosufficient importance to
require a mention; that matters of credibility didt go to the crux of the
claim. The argument that the point had not beesedaat all before the
adjudicator was advanced for the first time in jilndicial review proceedings.
Accordingly, submits Miss Giovanetti, the IAT wastiled to proceed on the
basis that the point had been raised before thedmdjtor, and its conclusion
that the adjudicator ought to have dealt with tbepin more detail with clear
reasons was properly open to it.



33.

34.

35.

36.

Miss Giovanetti has also advanced an argument feyergce to the terms of
the Secretary of State’s refusal letter (paragrdph® 18) that the
Secretary of State was making the point, in thaeldethat the appellant had
failed to claim asylum on his first visit to the itbd Kingdom. She says that
if one reads paragraphs 15 to 18 as a whole, theye seen to be directed to
it having been quite extraordinary that the appeltid not claim asylum on
that occasion. She says that the IAT itself plaimlent wider than the
particular immigration history point in its decisiocand that Stanley Burnton J
had pointed to the whole episode of the appellatws journeys to the
United Kingdom, and what happened in between inttsAfrica, as matters
going to the credibility of the claim in a very stidntial way. She submits
that when one looks at the matter in that wayait be seen that the IAT was
entitled to conclude that the adjudicator had thile deal with an important
point, and had erred in law by reason of that failu

Dealing first with the last of those submissionsgems to me that the way in
which Miss Giovanetti seeks to deploy the SecretéiState’s refusal letter is
unsustainable. One cannot read the relevant pagsdlat letter as making a
point in respect of the failure to claim asylum t first occasion in the
United Kingdom. What it does is make a whole seakindividual points by
reference to various matters. The failure to nthkepoint in issue in this case
is quite striking. Moreover, the Secretary of 8&igrounds of appeal to the
IAT did not seek to put the matter on the broadssibthat Miss Giovanetti
seeks to derive from the refusal letter, but fodusgecifically on the failure to
claim asylum in the United Kingdom on the first asion. In my judgment,
one cannot (even approaching the matter with arropppte degree of
benevolence) read the ground of appeal as goingrviichn that, nor indeed
was the case put wider than that on behalf of #@e$ary of State before the
IAT. | have already quoted the passage in pardgbapf the IAT’s decision,
which, in my view, makes it clear that the matteaswbeing argued by
reference to the specific point of a failure to imlaasylum in the
United Kingdom on the November 2003 occasion.

| therefore take the view that this matter mustcbasidered by reference to
the particular immigration history point, not théder concerns expressed in
the refusal letter about the appellant’s accounwbét happened to him in
South Africa, or to any wider points made by thd lér the judge.

Having set out the history of the matter and thdiawf the dispute at some
length, | can express my conclusions on the specifitter in issue briefly. In

my judgment, the IAT had no proper basis for firgdihat the adjudicator had
erred in law in making his positive credibility imgs. On the face of it, the
adjudicator dealt adequately with the matters Wate raised before him. |

am satisfied, for the reasons | have already githeat,the Secretary of State’s
decision letter did not rely on the particular ingnaition history point and

cannot be read as having impliedly raised it. deqpt Mr Bazini's submissions
that the IAT fell into error in relying on the Setary of State’s refusal letter
as it if had raised that point. There was nothimghow that the point had
been relied on before the adjudicator. It did featture in the adjudicator’s



37.

38.

39.

40.

summary of the cross-examination or of the submimssi The grounds of
appeal did not contend that it had been raisedrédfe adjudicator or make
any complaint about the lack of reference to itthe summary of cross-
examination of the submissions, but merely assdahatithe adjudicator had
failed to make any findings in the matter. In gimsstances where other
grounds stated in terms that the adjudicator faitedeal with matters raised
in submissions, | do not accept that the groundtirej to this issue can be
read as implicitly arguing that the specific imnaton history point had been
raised before the adjudicator. Nor does it seeméo in the circumstances,
that it can be said that, by failing to take anechbpn before the IAT, the
appellant’s representative at the hearing befoeel&T impliedly conceded

that the point had been raised before the adjuaficat

Moreover, the failure to claim asylum in the Uniteéthigdom on the first
occasion was not simply a point lacking any expiana The appellant had
given an explanation of it, and so far as couldiseerned from the refusal
letter and the adjudicator’s decision, his explammahad not been challenged.
As | have said, the adjudicator found that the dapehad been consistent in
his evidence throughout, and there was no challemgappeal against that
finding.

The position as | have described it was that bgregfce to which the IAT was
required to assess this matter. In my view, thleutal fell into error in
approaching the matter on a very different bagiat the failure to claim
asylum in the United Kingdom on the first occasi@d been relied on in the
refusal letter and was a concern canvassed onfbwfhihle Secretary of State
before the adjudicator. As | have made clear,dhmmclusions are reached
without the need to rely in any way on the evideswbsequently filed in the
judicial review proceedings.

If the issue was not raised before the adjudicdb@mn in my judgment it was
not in all the circumstances a matter with whicé #udjudicator was required
to deal in any event of his own initiative. | apt&Ir Bazini’'s submissions on
that aspect of the case. | do not think that & perverse of the adjudicator to
focus on the points he did, and not to deal in semith the failure to claim
asylum on the first visit to the United Kingdom.further take the view that
the reasoning given by the adjudicator in supporhis positive credibility
findings dealt adequately with the points that wactually raised and was
sufficient overall.

For those reasons, | respectfully disagree witiml8yaBurnton J on this issue.
| would allow the appeal in relation to it, and iaguash the IAT’s decision
insofar as it found that the adjudicator erredaw in his credibility findings.

The matter will still fall to be remitted to the RAlfor reconsideration in
relation to the issue of internal relocation, but the basis that the
adjudicator’s positive credibility findings remaimtact.

Lord Justice Lawrence Collins:

41.

| agree.



Lord Justice Wall:

42.1 also agree. | acknowledge that on reading tlpeyzal was initially attracted
by the judge’s conclusion that the appellant’s ui@l to claim asylum in
Manchester on the first occasion was “highly mateand cried out for
explanation”. Having listened carefully to the @amgent, however, | am quite
satisfied (for the reasons Mr Bazini advanced agd.ord has given) that this
was not, as it were, Robinson point in reverse. The question of the failure to
apply for asylum did not stick out like a sore thumind require to be dealt
with in any event. The adjudicator was entitled tm deal with it, and
therefore committed no error in law in failing t@ ¢do. For that reason,
amongst the others my Lord has given, | concuthm result which he has
proposed.

Order: Appeal allowed.



