0808706 [2009] RRTA 634 (1 July 2009)

RRT CASE NUMBER:

DIAC REFERENCE(S):

COUNTRY OF REFERENCE:

TRIBUNAL MEMBER:
DATE:
PLACE OF DECISION:

DECISION:

DECISION RECORD

0808706
CLF2008/135194
India

Peter Murphy

1 July 2009
Melbourne

The Tribunal affirms the decision not to grant the
applicant a Protection (Class XA) visa.



STATEMENT OF DECISION AND REASONS

APPLICATION FOR REVIEW

1.

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantapplicant a Protection (Class XA)
visa under s.65 of thdigration Act 1958the Act).

The applicant, who claims to be a citizen of Ind#af arrived in Australia [in]
September 2008 and applied to the Department ofignaton and Citizenship for a
Protection (Class XA) visa [in] September 2008. @iekegate decided to refuse to
grant the visa [in] November 2008 and notified dpplicant of the decision and his
review rights by letter [in] November 2008.

The delegate refused the visa application on teeslhathe applicant is not a person
to whom Australia has protection obligations unither Refugees Convention

The applicant applied to the Tribunal [in] Decem@08 for review of the delegate’s
decision.

RELEVANT LAW

5.

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the
prescribed criteria for the visa have been satistie general, the relevant criteria for
the grant of a protection visa are those in forbemthe visa application was lodged
although some statutory qualifications enactedesthen may also be relevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the
applicant for the visa is a non-citizen in Ausialb whom the Minister is satisfied
Australia has protection obligations under the 1@dhvention Relating to the Status
of Refugees as amended by the 1967 Protocol Reglatithe Status of Refugees
(together, the Refugees Convention, or the Coneeti

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

8.

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defineitticle 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

owing to well-founded fear of being persecuted-éaisons of race, religion,
nationality, membership of a particular social gmar political opinion, is outside
the country of his nationality and is unable or,imgvto such fear, is unwilling to
avail himself of the protection of that country;who, not having a nationality and
being outside the country of his former habituaidence, is unable or, owing to
such fear, is unwilling to return to it.

The High Court has considered this definition mumber of cases, notabBhan Yee
Kin v MIEA(1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225VIIEA v
Guo(1997) 191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haiji



10.

11.

12.

13.

14.

15.

16.

Ibrahim (2000) 204 CLR 1IMIMA v Khawar(2002) 210 CLR 1IMIMA v Respondents
S152/20032004) 222 CLR 1 andpplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes
of the application of the Act and the regulatioms tparticular person.

There are four key elements to the Convention diefin First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un8&R¢1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and
discriminatory conduct (s.91R(1)(c)). The expressierious harm” includes, for
example, a threat to life or liberty, significartysical harassment or ill-treatment, or
significant economic hardship or denial of accedsatsic services or denial of capacity
to earn a livelihood, where such hardship or dehiaatens the applicant’s capacity to
subsist: s.91R(2) of the Act. The High Court hasl&xed that persecution may be
directed against a person as an individual orragmber of a group. The persecution
must have an official quality, in the sense that dfficial, or officially tolerated or
uncontrollable by the authorities of the countrynafionality. However, the threat of
harm need not be the product of government poliayay be enough that the
government has failed or is unable to protect g@ieant from persecution.

Further, persecution implies an element of motoratn the part of those who
persecute for the infliction of harm. People arespeuted for something perceived
about them or attributed to them by their persasutdowever the motivation need not
be one of enmity, malignity or other antipathy toslsathe victim on the part of the
persecutor.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to

identify the motivation for the infliction of thegpsecution. The persecution feared need
not besolelyattributable to a Convention reason. However,gergon for multiple
motivations will not satisfy the relevant test .sdea Convention reason or reasons
constitute at least the essential and significastivation for the persecution feared:
S.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aaamtion reason must be a “well-
founded” fear. This adds an objective requiremerthé requirement that an applicant
must in fact hold such a fear. A person has a “feelhded fear” of persecution under
the Convention if they have genuine fear foundeahug “real chance” of persecution
for a Convention stipulated reason. A fear is i@llnded where there is a real
substantial basis for it but not if it is merelysased or based on mere speculation. A
“real chance” is one that is not remote or insulttsthor a far-fetched possibility. A
person can have a well-founded fear of persecet@m though the possibility of the
persecution occurring is well below 50 per cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lkseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hisesrféar, to return to his or her country
of former habitual residence.



17. Whether an applicant is a person to whom Austtais protection obligations is to be
assessed upon the facts as they exist when th&ale made and requires a
consideration of the matter in relation to the osably foreseeable future.

CLAIMS AND EVIDENCE

18. The Tribunal had before it the departmental fil@jck included the Protection Visa
Application, and the decision record of the delegiited 26 November 2008. The
Tribunal also had regard to the material refercenhthe delegate’s decision, as well as
other material from a range of sources. That atfeterial is referred to below.

The Protection Visa Application and supporting mateials

19. According to his protection visa application fortime applicant was born in
[information deleted in accordance with s431(2)haf Migration Act 1958 as this
information could identify the applicant], in Indie [deleted: s.431(2)], was married, a
Christian, and a member of the “backward” ethnmugr. He says he had 10 years of
schooling in India, before working initially as ampounder, and more recently as a
cook in [town deleted: s.431(2)] between 2001 ante2008.

20. The protection visa application states he legadiyadted India at Calcutta [in] July
2008 and arrived in Australia [in] July 2008. Hatet he holds an Indian passport in
his own name issued o4 Juné which remains valid until 13 June 2010, and
obtained a visitors visa for which he hdd five a bribé

21. In his application he states:

* He left India because he was ‘tontinuous and constant persecutiand referred to
an associated document for further details (“AnA&x

» He feared if he returned to India he wousdifely be killed by [his] political
opponeritand be harmed or mistreated by members of “ShninAkalidal (Sad)
Badal” and members of “Bajrang Dal and Shiv Sereause

o0 He supported the Congress Party in elections,

o0 He is a member of the “Dera Sacha Sauda Sect” ("P8ich is a staunch
enemy of SAD, and

0 He belonged to the backward class of the society”.

22. Attached to the application was the “Annex A” reéel to above, which states:

I was under constant and continuous persecutiomwheft my country and have to leave my
family, home and country and came to Australiagieksprotection under U.N. Convention for
Refugee status due to reasons mentioned below:

. That | belong to Christian and backward commuaitg was hatred and maltreated
by up groups of higher caste in our village andistyc
. | joined the Congress party in August 2001 atmbk very active part in its activities.

In 2002 state party election . We collected |Idiuoids for the party, enrolled new
member and distributed propaganda materials . Wharparty was leading the



procession, it was attacked by our opponent ledknli Dal Badal and Bajrang Dal
and Shiv Sena . In this attack lot of our workeesennjured including me. Though
report was lodged but no action seems to have tadem .

. When the congress party candidate [name deletd@1(2)] won the election from
[deleted: s.431(2)] constituency and defeated [namleted: s.431(2)] of BJP, |
came to the notice of workers of Bajrang Dal , SSewa and SAD( Badal) .

. By virtue of my active participation in electibwas promoted [position deleted:
s.431(2)] of [deleted: s.431(2)] rural area.
. | also joined DERA SACHA SAUDA SECT lead by LieBdba Gurmeet Singh Ram

Raheem as | was regularly harassed by membergbéhcaste specially Bjarang
Dal and Shiv Sena and Siromini Akal Dal (Badal)

. [information deleted: s.431(2)].

. In May 2007 violence erupted in Punjab as a restibn advertisement featuring sect
leader baba Gurmeet Singh Ram Raheem. | being merhthés sect participated
and supported our Guru Baba Gurmeet Singh Ram Rah€eugh fight took place
between followers of Shrimoni Akal Dal and membéiur sect. where our
members received multiple injuries but | luckilgased.

. | visited Dera Sacha Sauda headquarters at [Dstt] in March 2008 to attend
[religious convention] conducted by our Guru. Memsbef Sikh organization at
behest of Shrimoni Akali Dal raided our place aillpge A] situated near Haryana-
Punjab border. Clash took place between followdémBaba and Shrimoni Akali Dal
and other Sikh organization where | along with otirembers of group received
multiple injuries. Ultimately | remained in nursitgme for 10 days from [date
deleted: s.431(2)] 2008. Though report was lodgét the police but no action was
taken against the culprit.

. After this | was regularly threatened by numbeafrsny opposite party workers of
Shrimoni Akal Dal, Shiv Sena and Bajrang Dal, béde¢pnging to backward class
and members of Sect of Baba Sacha Sauda. | wasdetand tortured number of
times but any how passing my times.

. Luckily I was selected to participate in YouthoGp festival which was organized by
Australian Government . | along with some other ivens participated in this Youth
festival in Sydney from 9th July 2008 to 23 Jul@&8and then returned back to my
country.

. | thought everything will become alright. Butdbk our selection in youth festival
make our opponent party workers very unhappy. Wee finding time to harm me
being members of Sect of Sacha sauda and alsogwetpto backward class and
becoming popular among people.

. On [date deleted: s.431(2)] 2008 some membe#kali Dal, Bajrang Dal and Shiva
Sena came to my house to attack me. Timely infaimiaélped me to escape . But
not finding me there they damaged my house propedythreatened my family
members with dire consequences

. Next day when | talked to my wife she told mentha@le story and asked me not to
return home as my life is in danger. The | moveDéthi where my aunt was living.
After consultation with my family members | wasisely to leave the country as my
life is not safe from my political opponent.

. As | was having valid visa for Australia | lefyyroountry [in] September 2008 and
reached Australia [in] September 2008 and got muadief that my life is safe now.
. After coming to Australia | am in regular touclittvmy family members who are

regularly advising me that members of our oppagitaip are regularly coming in
search of me to kill me and advised me not to retoiindia.

Under circumstances stated above | have real chafhcenvention based persecution if
returned back to my country and my fear of persenuwn return is well founded.

I, therefore, request Australian government to ptevme protection to save my life under
U.N. Convention reasons relating to status of refgy



The delegate’s decision

23.

24,

The protection visa application was considered dgartmental delegate. In the
decision record of 26 November 2008, the delegaiad that whilst the applicant had
a genuine fear of harm, there was no real chanperskecution, as defined under the
Convention and as a result the applicant’s fearnaasvell founded. This was in part
because the delegate found it would be reasonabtbd applicant to relocate to
another part of India in the event of harm from state elements.

The delegate also concluded the applicant wouldedatenied effective protection by
Indian authorities because of involvement with “D®6any other Convention reason.

Additional material contained in the departmental file

25.

26.

The department file contains the visitor visa aggilon form and supporting
documents, including a copy of a letter dated [ieles.431(2)] 2008 from the priest of
the [church deleted: s.431(2)] in Jalandhar supppthe applicant’s application to
attend World Youth Day.

The departmental file also contained documentsigeavby or on behalf of the
applicant apparently after the delegates decig@using the protection visa was made.
Those documents were date stamped as receive®enesnber 2008, and include a
“Personal particulars for character assessnidatm, a document dated [deleted:
S.431(2)] 2008 (in English) described asretical certificattand an untranslated
handwritten letter described simply astter from relativé. There was no indication as
to the contents or relevance of that letter anth@d ribunal was unable to read it, it
was unable to assess its relevance Arrangemengstivenefore made by the Tribunal
for the document to be translated into English.

The Refugee Review Tribunal Application

27.

28.

The applicant lodged an application for review g Tribunal [in] December 2008, but
no further information was provided at that timex ©! January 2009 the Tribunal
wrote to the applicant advising him it had consedieall the available material relating
to his application, but was unable to make a faabler decision on that information. It
invited him to give oral evidence to the Tribunthahearing [in] February 2009. No
further material was submitted prior to the headatg.

On 3 February 2009 the Tribunal received confirorathe applicant would attend the
hearing, and did not seek to have the Tribunal &a@ence from any other person.

The First Tribunal Hearing

29.

The applicant attended an initial hearing on 18r&aty 2009 to give evidence and
present arguments. The Tribunal hearing was coadweith the assistance of an
interpreter in the Punjabi (Indian/Pakistani) amijish languages. In the course of the
hearing the Tribunal indicated it had arrangedfferhandwritten document received
on 5 December 2008 on the departmental file todrestated into English. The English
translation was read to the applicant during treeing and he indicated this was an
accurate translation of what he said was a letten this wife.



30.

31.

32.

33.

34.

35.

The Tribunal asked the applicant about his backgiotie said he was born in Punjab,
was married with two children, and his wife anddt@n currently lived in Jalandhar,
where he lived prior to coming to Australia. He lveatked as a doctor’s helper (a
“compounder”) for about 2 years from 1987 and tfuera finance company updating
files. The Tribunal asked him where he worked ditefinished working for the doctor
and he said he had a break for about a year beoéikkealth. After that time he
worked casually for his brother as a kitchen hawdabout 2-3 years, before joining the
finance company where he says he worked for abgatBs. At the same time he says
he was involved with the Congress Party.

The Tribunal noted the protection visa applicaiimficated he had been a cook
between 2001 and 2008. The applicant explainedatasscorrect as he was working
with his brother. The Tribunal observed the appitcamade no mention of him
working for a finance company. The applicant intedathis may have been because it
had not “come to his mind” when the form was filleat.

The applicant produced his passport at the heanhg:h indicated it was issued in
2000, but had not been used except for the trav2008 to Australia The Tribunal
asked the applicant why he got the passport in 2800 he said it was because he was
thinking of going out of the country, but at thené was learning work with his brother
and wanted to keep learning.

The applicant said he first left India [in] July@when he came to Australia for the
World Youth Day ("WYD”) in Sydney The Tribunal aské&im what his religion was,
and he initially indicated he was Christian. Whekel whether he was part of any
particular branch of Christianity he initially sdido” but when asked if he was
Catholic he said he was, and had been a membke ¢chiurch deleted: s.431(2)] in
Jalandhar for about 3 years.

The Tribunal asked him why he decided to come tstralia for WYD. He said he
came to see the Pope give a sermon and for aaedigionvention, and the Church had
arranged for him to come. The Tribunal asked hiheiheeded a visa to come to
Australia. He said the church arranged everything Tribunal asked whether he had
any difficulty getting a visa to enter Australiadane said he had no problems. The
Tribunal indicated his protection visa applicatiorm stated helfad to give bribe to
get visd. The applicant denied he had given any bribehfsrvisa, and again said the
church had arranged everything for him.

The applicant confirmed he initially arrived in Atadia [in] July 2008 on a visitor’s
visa issued in respect to the WYD and returnedhdaal [in] July 2008, before again
travelling to Australia [in] September 2009. Theblnal asked him why his protection
visa application which was completed in Septemio@82only referred to his initial trip
to Australia in July 2008 and not his most recerival immediately preceding his
protection application. The Tribunal observed thabmeone was asked when they
arrived in Australia, they might normally state thest recent arrival. It also indicated
this might suggest the protection application fdvawl been filled out in July after his
first arrival, but prior to his second arrival ie@ember. The applicant indicated this
was not the case, and when asked to explain whipthedid not refer to his more
recent September arrival, said there may have aeeistake in the form.



36.

37.

38.

39.

40.

The Tribunal asked the applicant what he fearée Wvas to return to India. He said he
would be at risk of harm because of his associatitimthe Congress Party as there
were problems between it and other parties. Helsamlas a worker for the Congress
Party and a supporter. He said his work involvaddgposition deleted: s.431(2)] of
the rural area near [deleted: s.431(2)] and Jakmadhaking people aware of their
rights and promoting the Party. This was part timoek for the Party. The Tribunal
asked whether he was an office holder or seniagoeHe said he was a [position
deleted: s.431(2)] who was responsible for colfgctionations and finding new
members and doing some speeches. He said he was\alb/ed in elections in his
area and was able to provide the Tribunal withitbetd [deleted: s.431(2)] election
history, which his Party’s candidate won some years He said he was a [deleted:
s.431(2)], but was not a [position deleted s.431{g2)the time of the 2007 elections,
although he was still involved in distributing pahnigts and telling people about the
elections. In response to Tribunal questioningdreed there were a lot of other people
doing the same type of political work as he wasigoHe also said there was a sect
called Dera Sacha Sauda which supported the CanBeaty.

The Tribunal asked the applicant who would harm. Iti@ said it would be people
from the opposition party. The Tribunal asked wigse people would want to harm
him. He said it was because he was a good workeéhéCongress Party. He said they
were from Akali Dal, Shiv Sena and Bajrang Dal. Thibdunal asked why they would
be interested in harming him if he was simply oha number of people supporting a
major party. He said there was a lot of troublénim past — not only for him but other
workers as well. The Tribunal asked if he had eudgfered harm because of his
involvement with the Congress party. He said he mathe 2001 and 2002 elections
when the opposition BJP candidate was defeatedaldeBJP was aligned with Akali
Dal at the time, and after the election 10-12 woskeere meeting when opposition
members attacked them, but they did not sufferynis they ran away.

Apart from that incident he told the Tribunal theras another time when he was
injured. This was in 2008 when he went to a villaghed [village A] in [district 1] in
where a sect leader was based. There was a comvédxytihe sect leader and he went
there to learn more about the sect. After the cotiwe Akali Dal and Shiv Sena people
attacked them. The Tribunal asked why he wentdabdbnvention. He said because the
leader had invited them. The Tribunal asked whetledknew much about that sect
before he went to [village A] on that occasion.d4&d he himself was not a member of
the sect, but the sect leader (Baba Ram Rahimpawamngress Party supporter and a
preacher.

The Tribunal indicated to the applicant that higtection visa application form
included a claim that he had joined the Dera S&zhala (“DSS”). He said he was
involved in the Congress Party but was not a merabtre DSS. The Tribunal referred
to the statement which asserted he was a membleatodect, and had been harassed
because he was a member of that sect. The apptiaehthe friend who helped him
complete the application may have misunderstood huhconfirmed again he was not
a DSS member.

The Tribunal asked the applicant about the incidétillage A], [district 1]. He said
he sustained injury to his back and other supeilfiojuries on that occasion, and rang
his wife who was at her parent’s house in [vill&]jeHe then went to a hospital there
and stayed for some time. In response to Tribunastgoning the applicant said this



41.

42.

43.

44,

was the only time he had sustained injury becatipeliics or his association with the
Congress Party. He said there were a couple obtlmeéore when he had arguments or
fights with Akali Dal and Shiv Sena members. Helda@ was told by the sect leader
that the sect would talk to the police about treedent but they needed to run away to
save their lives because the other people weredardeesaid his family later told him
not to get involved, and so the matter was not laeorted to the police by him, and
because it was not in his own area. The Tribunaépked that the protection visa
statement said a report had been lodged with thegpdle said this was about an
incident in Jalandhar. The Tribunal asked aboutittadent and the applicant said it
occurred in 2007 election when there was a scafittmembers of his party sustained
injury although he had escaped. A report was madedithing happened. The Tribunal
indicated that the statement in the applicatioarrefl to the incident in Sirsa in 2008
and stated that after having been in a nursing om0 days, a report was lodged
with police but no action was taken. The applicitl the sect leader had said that a
complaint was lodged but no action was taken.

The Tribunal asked if there were any other incidenmtattacks after this incident. He
said he had moved to Jalandhar because he wasthe#agened. He said after he was
discharged from hospital he came back to his handalandhar, and was resting at
home, and a friend told him that people were logKor him. The Tribunal asked why
people would be interested in him and he saidwhis because he was a good worker
and had attended the conference. When he knewhthisent away from home.

The Tribunal confirmed that the applicant had beeng in Jalandhar when he had
gone to the conference in Sirsa, which he saidakasit 3-4 hours journey by road.
The Tribunal observed this was a long distance aaag asked why people would be
interested in him after he returned to Jalandhars&ld it was because he had been
working with the Congress Party for a long time.d4é he left his home, as people
came and broke furniture and asked his wife whereds. He left from there and went
to Delhi after that. This was in 2008.

The Tribunal noted that there was some confusiautahis recollection of the events
he said occurred after the alleged incident indgi A], and sought to clarify the
history relating to what happened after that inctd&@he applicant said he left
Jalandhar after [deleted: s.431(2)] July 2008. &ferlsought to clarify this by saying it
was probably in August 2008. The Tribunal askedtthwethe incident in which he
claimed his house was damaged had occurred aftemdhesturned from Australia or
before that trip. He said it was after he came ek Australia. He said he came back
from [district 1], went to the hospital and therhis house in Jalandhar, and he left his
house and went to Delhi. The Tribunal again askedapplicant whether this was
before or after he went to Australia. He said irst fime he went to Delhi was in
August after he came back from Australia.

The applicant said the incident leading to his itaipation happened in March 2008
After he left the hospital he said he had relatiwl®m he stayed with in [district 2].
The Tribunal asked why he went there. He said # ecause he was afraid he would
be harassed. He said he feared for his safetyttithe. He said he did not go to the
police because Akali Dal was in power and he thohghmay have been killed by
those people. He said he stayed with the relafawe®-3 days then he came to know
about World Youth Day and spoke to the priest algoirig to that event
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46.
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49.

The Tribunal asked him when he first became awbWald Youth Day. He said the
priest had talked about it in the church every wétksaid he initially had no intention
to attend until only a few days were left beforedldrouth Day, when he decided to
fill out the form. The Tribunal asked whether hel liecided to apply to go to World
Youth Day before or after he was beaten in [disft]jdHe said it was later, after he had
been beaten.

The Tribunal asked why he decided to go to Worlditfiday after the beating. He
said it was because his family said his life wadanger and he should go away for a
few days. He agreed he had to fill out forms F& thurch to arrange this, and again
said this was after he claimed to have been bexdtfghstrict 1].

The Tribunal referred the applicant to the docunpeavided by the [church deleted:
s.431(2)], which is dated [deleted: s.431(2)] Fabyl2008, and noted this was more
than a month before he said he had been beatasdtved this suggested he had
already decided to go to World Youth Day beforelamed to have been beaten, and
had requested a letter of support from the Churbk. Tribunal queried why he would
get such a letter before he had decided to expresgest in going to World Youth Day.
He said for 6 months before World Youth Day therchithad been filling in the forms.
The Tribunal suggested this may be the case faopsrwho had said they wanted to
go to World Youth Day and asked him why anyone wdill out forms for people who
had not indicated any interest in attending. Thbdiral read the letter from the church
dated [deleted: s.431(2)] February 2008 to theiegmi, and reminded him he had
previously told the Tribunal in evidence he had aetided to go to World Youth Day
until after the March 2008 incident at [districtTlje applicant then said he had no
intention to go, but had got the letter from theegrin case he decided to go, and
because the priest was going on holidays. The mabsaid it had difficulty accepting
this, and the situation was perhaps more consistigntthe letter being written in
February 2008 because he decided to apply to atftearttl Youth Day by that time,
and that his decision was not associated with aayithg or fear of harm or a need to
get out of the country.

The Tribunal asked whether the applicant left Ir@hahe first occasion because he
was fearful of what would happen if he remained sHigl this was the case and he
decided to leave for a while to see what happesredito also attend World Youth Day
The Tribunal asked the applicant why he returneddea after World Youth Day. He
said after a few days he thought the matter migtitesdown. The Tribunal observed
that if a person genuinely left their country besmof fear of serious harm, it was
unlikely they would chose to return to that courdfier such a short period of time.
The applicant said his intention was not to stagregas because he had a good job
with the finance company when he left the country.

The Tribunal asked the applicant what happened wkeaeturned to India. He said
people came to his house and damaged the furrmituine had previously explained. He
said he went back to Delhi. The Tribunal asked Wimat he meant by “went back” to
Delhi as this suggested he had been there beferaititlly said he had never been to
Delhi before, but then said he had been there aktreres previously. He said he went
to Delhi on this particular occasion because aftisaid people were looking for him.
He said he went to Delhi because his uncle livedethHe stayed 3 or 4 days, and his
uncle said as he still had a visa he should go tmélustralia to save his life.
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The Tribunal asked how long after he returned tharirom World Youth Day the
incident in his house occurred. He said it was uigést, and he rang his wife and she
said they had been harassing the family about hidnh& should leave. The Tribunal
asked why people would be interested in him eveenate was not there. He said they
knew his residence was there.

The Tribunal confirmed that the basis of his claiwas that he feared harm because he
was a member of the Congress Party, and not bebausas a member of the DSS. He
agreed this was correct. The Tribunal asked ifetheas any other reason why he feared
he would be harmed if he returned. He said he lead b good party worked and the
opposition party would not spare him.

The Tribunal said his protection visa applicatadso referred to his membership of the
“backward class of society”, and asked if he b&tethie may be harmed because of
this. He said this was the case, and also becausadcconverted his religion. The
Tribunal asked when he had converted and he saiat 40 years and he had
previously been “backward class”. The Tribunal obed this was not a religion, but a
class, and asked again what his former religion-wie said he had been a Hindu.

The Tribunal asked who would want to harm him beeduwe had converted from
Hinduism to Catholicism, and also noted he hadonetiously raised his conversion to
Catholicism as a reason for fear in his evidendéeolribunal. He said this factor was
combined with his Congress Party membership andlass. The Tribunal referred to
his application which listed the things he fearedright be harmed for, and noted
changing religion was not one of them. In respdosEribunal questioning, he said he
had not experienced any problems before he joinegarty. He also said he had been
a Catholic before he had joined the party.

The Tribunal referred to the protection visa aglan which said that people may not
have been happy with him because he had gone tWWouth Day He said this was
correct and opposition party members knew he had beeWorld Youth Day. The
Tribunal asked why this would make opposition peapigry with him. He said there
was a lot of news in the country saying lots ofgdeavere going to World Youth Day
The Tribunal indicated it had difficulty understamgl why this of itself would make
people angry with him or want to harm him. He gl opposition would think people
had converted to the Christian religion to go duhe country and might be jealous.
The Tribunal indicated it had not seen any infororato suggest persons from India
would be at risk of harm simply because they hatego World Youth Day. The
applicant again said his concern was his memberdtilge party, but this could also
have significance.

The Tribunal also referred to his membership of‘teekward class” and asked if this
was a cause of concern. He said it may be possibteagreed however his primary
concern was because of his membership of the Cssigiaty.

The Tribunal asked the applicant why he could rmveHived in Delhi where he stayed
before coming to Australia the second time. He &@&dpposition may come after him.
The Tribunal asked how far Delhi was from Jalandaad he said it was 375 Km. The
Tribunal asked why people would go that distanckn him or harm him. He said
there had been instances of people being chadad as Bombay and being killed
there. The Tribunal asked whether he thought h&daguto the police in Delhi if he
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was threatened. He said sometimes you don't gatithece before something happens
to you. He conceded however that he could go tpdiiee. The Tribunal asked
whether he believed they would listen to him arke taction to protect him. He said
that in the past nothing happened.

The Tribunal asked which party was the nationalegoment in India at the current
time. He said it was the Congress Party, of whielktlaimed to be a member.

The Tribunal referred the applicant to the handemiietter sent to the department after
the delegate had refused his protection visa, awteld the letter had been translated
at the request of the Tribunal, and read thatrléttéim. He said this was from his wife
and he had received a further letter from her sihaetime. The Tribunal asked why
she would send him letters such as the one ongpartinent file. He said he had no
phone number initially, but she now speaks to hynpone and had told him people
were coming to the house and were still lookingtion. The Tribunal asked him why
people would be coming to his house looking for .Htte said they may not know he
was in Australia. The Tribunal also asked why thewld still be interested in him

after this time. He said they may think he had ctaek.

The Tribunal indicated that even if it acceptedfaar was well founded in his home
area, it would then have to consider whether hédcget effective protection from
government or whether he could relocate to angihdrof India where people may not
know his background. The Tribunal asked him whetbkrcation to some other part of
the country would be possible.

The applicant said he did not believe he woulddie anywhere in India as his
opponents could find him wherever he went. The dnd observed that one of its
difficulties was accepting he was of sufficient fleoor status to attract such attention.
It also indicated it had difficulty accepting theaten if there were political opponents in
his local area who sought to harm him, that theuld/de interested in pursuing him
outside his local area. The Tribunal indicated thiailst his evidence suggested he was
a party member and may have been involved in palitictivities in the past, it did not
accept he was a major participant or a high prsfileporter, or of such importance that
people would be likely to be interested in follogyinim across the country. The
applicant responded by saying these persons werg hacause his party member had
lost the election. The Tribunal asked why he beliekie would be of such importance
that people would try to track him down. He saidi@s because the person now in
power in his area had made his party member laseldttion, and because he had
supported that member, they may not wish to spane h

At the end of its questioning, the Tribunal askeel applicant whether he wanted to say
anything else in support of his claims. He saiddheas a danger to his life and he was
a “heart patient” as well. The Tribunal queried wihis meant, and he said he had been
treated for a heart condition in India. The appiida response to Tribunal question as
to the significance of that condition to his lifgid his children were young, and they
may not kill him. The Tribunal said it did not umdand this response. He then said
there was a danger to his life and they may kift.nThe Tribunal again asked about the
significance of his heart condition. He said somes thinking about everything he got
very worried. He confirmed however that he was wagkn Australia, doing casual

fruit picking and was able to manage that work wtthdifficulty.
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At the conclusion of the hearing the Tribunal sdugrsummarise his claims. He
confirmed the predominant issue was his past Cesdrarty association, but said his
caste and religious conversion may have some ggnie. He confirmed again he had
never been a DSS member and did not fear harm decdwassociation with DSS other
than its association with the Congress party.

The Tribunal indicated to the applicant that theeze matters arising from the material
available which it would have to formally raise whim for consideration and
comment and that it would write to him for that pose and invite him to comment.

The Second Tribunal Hearing

64.

65.

66.

67.

68.

The applicant was invited to a second Tribunal ingdin] April 2009, and again
attended in person. The hearing was conductedthsgtlassistance of the same
interpreter in Punjabi (Indian/Pakistani) and Eslglianguages The applicant confirmed
he did not have any difficulty understanding thieiipreter.

The Tribunal raised again the letter dated [detetetB1(2)] February 2008 provided
by the Priest from the [church deleted: s.431(2)]alandhar. The Tribunal indicated it
considered that letter was relevant because dash&earing he had told the Tribunal
he decided to go to World Youth Day after he s@dvas beaten in [village A] in
[district 1] to avoid further harm. The applicamgfreed this was correct, and that he was
beaten on either [deleted: s.431(2)] March 200& Thbunal indicated if his decision
to go to WYD was in response to a beating on [eéeltes.431(2)] March 2008, it had
difficulty understanding why he had a letter of gag from his Church written in
February 2008. The applicant then said he had ddd¢mgo to WYD before the
beating, and obtained the letter from the priesinag¢arlier stage. The Tribunal pointed
out this was not consistent with his earlier evigewhich was that he decided to go to
WYD after he claimed to have been beaten.

The Tribunal indicated it appeared his decisiogddo WYD was made well before
March and he had asked the priest for a letter mefthre the time he claimed to have
been beaten in [district 1]. The Tribunal indicatk raised a real prospect his
decision to go to WYD was made before March, ardiri@hing to do with the alleged
beating.

The Tribunal indicated to the applicant that reskeandicated clashes between DSS
supporters and opponents in [village A] in [didtd¢ were reported in the Indian press,
and that those reports suggested an incident axtomn [deleted: s.431(2)] March
2008. The applicant then indicated he was notyaailte when the attack took place,
only that it was in March. The Tribunal observed taports indicated there was a lot of
press coverage of the incident in the Indian madasked if he had read any of that
coverage. He said he had not as he was in hospitalTribunal asked him about this
aspect. He said the hospital was the [deleted1€24Bin [village B], and that he went
there the day after the [village A] incident.

The Tribunal asked about the letter he had supplseplart of his supporting material
from the [deleted: s.431(2)] Hospital. He said hd hsked his wife to get the letter
after he had left India. The Tribunal noted théeletvas dated “[deleted: s.431(2)]
March 2008” and observed if this was correct, d®l¢tter was written after
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September 2008, it was unusual for it to have l@ek dated to [deleted: s.431(2)]
March 2008, rather than show the date it was dgtuaitten.

The Tribunal observed the letter stated the appiibad been under treatment from
[dates deleted: s.431(2)] and he agreed this waisatoThe Tribunal then indicated
this seemed inconsistent with news reports whigjgssted the incident which he said
gave rise to the need for treatment occurred olefeld s.431(2)] March 2008. The
applicant said there was an earlier incident iidge A] in which he had been injured.
The Tribunal observed there was no record of alieeancident, and given the nature
of the clash referred to, it was likely if suchianident had occurred that it would have
been referred to in some way in the press reports.

The Tribunal indicated to the applicant that onregerial available to it, it had some
concern over the credibility of his evidence inpes to the incident at [village A] as
claimed. The applicant repeated his statementinatad attended a meeting at that
location and there was a clash in which he wasedju

The Tribunal raised with the applicant country mf@ation which suggested Indian
citizens could lodge complaints of politically mated violence against them with
police, and that police would generally responthts and take action. This suggested
in the event of such violence, a person could gedke protection. The applicant said
police responded to the party who was in powerthatisuch reports were only
“eyewash” and where parties like Akali Dal wergmwer they didn’t want criticism.

The Tribunal asked the applicant about his movemente he had returned to India
after his first trip to Australia. He said he hamhg to Delhi and stayed with an “aunt”.
The Tribunal observed that his evidence at theipusvhearing was that he had stayed
with his “uncle” in Delhi The applicant said thisas/correct as his uncle and aunt lived
together. The Tribunal asked how long he had stayddthat uncle and aunt and he
said about 3-4 days. The Tribunal asked why hestegked such a short time, and he
said he did not feel like staying longer and hahtktayed with some other relatives
(another aunt) for about a week. The Tribunal askleere this aunt lived, and the
applicant said it was in [district 2], which hedaras about [deleted: s.431(2)] from
Jalandhar. The Tribunal asked why he had decideabiee closer to Jalandhar if he
was fearful of people in that area. He said it atdbwell away from Jalandhar, but he
had kept moving because people would get to knoere&vhe was. He subsequently
indicated he had stayed in [district 2] for 2 deysd when reminded by the Tribunal he
had previously stated he had stayed a week, sdiddhstayed with another relative in
Amritsar for a week before going to Australia. Heoasaid that his wife had then put
pressure on him to go to Australia because he hasha

The Tribunal observed his protection applicatiordenao mention of staying with an
aunt in [district 2] or any location other than lwthe uncle in Delhi. The applicant said
he did not think that this was important and hatimentioned it in any detail.

The Tribunal raised with the applicant further coyinformation that suggested India
was a very large country with a high populatiord #mat its citizens could relocate to
other parts of the country without difficulty. Asch the Tribunal asked him whether in
the light of that information, if there was somasen why he could not remain in his
home area, why he could not relocate to a plaeeDi&lhi, and if necessary seek police
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protection there. The applicant said he was atamskvhere in India, and his political
opponents would be able to get him wherever he was.

The Tribunal indicated it had difficulty acceptihg was a person of sufficient profile
to attract such attention, especially outside bimé area, or that anyone would be
interested in pursuing him outside that area.sib ahdicated it was concerned if he was
(as he claimed) fearful of harm in India, he woliée returned to the country so soon
after visiting Australia. The applicant said he lgadhe back, because the incident at
[district 1] was far away from his home and he éeatd it would be safe to return.

The Tribunal raised country information (the US Bement of State “Religious
Freedom Report”, below) which suggests India gdlyer@spected religious freedom in
practice, and that there was generally religiolexémce, and noted he had not
identified any incidents of religious based harnthia past. The applicant said whilst
this was true, he had simply said it was “possibletould be harmed for this reason.

The Tribunal also asked the applicant about his begship of the “backward class”,
and whether he was claiming to have experiencedthamy because of this status. He
indicated he had not suffered any particular hageabse of this class membership.

The applicant told the Tribunal he had 10 yearsdufcation, and had always been in
employment, and had secured a “good job” with tharfce company he had identified
in the first hearing. The Tribunal observed th& guggested that neither his religion
nor his caste appeared to have precluded him fittmareeducation or work in the past
to support himself and his family. He agreed th&sworrect but that his jobs had all
been in the private sector, and not the governmsector.

At the conclusion of the hearing the Tribunal iedithe applicant to add anything else
he wished the Tribunal to consider. He again raieedssue of his health, stating he
had a heart condition, and did not want to retarméia as he did not want any shock.

Subsequent information provided after the hearings

80.

Following the second hearing the Tribunal wrotéht® applicant in accordance with
section 424A That letter, omitting formal partststh

The Tribunal has identified a number of aspecthefevidence provided by you at various stages, as
well as information from other sources, which mead it to question the veracity of your claims, and
which may be the reason, or form part of the redspaffirming the decision to refuse to grant yeou
protection visa.

1. Information relating to a letter dated [date] February 2008 from the [church]Jalandhar.

As part of the material provided by you to the Déypeant of Immigration in relation to your
Visitor's visa, you supplied a copy of a letterethfdate] February 2008 from the [name]
Church in Jalandhar. That letter stated you werember of the parish for two years, and the
parish had no objection in you taking part in therWty Youth Day convention to be held in
Australia.

At the first Tribunal hearing on 18 February 20@@ yave evidence that although you were
aware of the existence of World Youth Day ConveantioAustralia, you did not decide to
apply to attend that convention until after yourclgou were injured in an incident you said
occurred in [village A], [district 1] on [date] Meln 2009. You said that incident involved a
clash between the supporters of the Congress Badtyhe Dera Sacha Sauda sect, and



supporters of opponents of that sect and the Ceadrarty. You also said your decision to go
to World Youth Day was made after you were injuirethat incident and you decided to
leave India and avoid further harm. You repeateddtclaims at the second hearing on 20
April 2009 stating the [village A] incident you deied on that occasion as occurring on
either [date] March 2008.

Why this information is relevant to the review

The fact the church letter was written on your lifetmare than 5 weeks prior to the [village
A] incident in which you claim to be injured sugtgegour decision to attend WYD was made
well before the specific incident which you claietdlyou to seek to take part in WYD and to
leave India to avoid harm.

This raises significant doubts for the Tribunat@ghe veracity of your claims to have decided
to leave India after that incident because of a &¢@ersecution, and suggests your decision
to apply for a visitor’s visa to enter Australiadasittend WYD was made well prior to March
2008, and was unrelated to any fear of harm inaln@ihis may lead the Tribunal to infer you
have not been truthful in making your claims aratli¢he Tribunal to question your credibility
and to not accept that your decision to travel tistfalia was in any way related to fear of
persecution or harm. As such the Tribunal may fived you do not have a well founded fear
of persecution for a convention reason and thatayettherefore not entitled to a grant of a
protection visa.

Information relating to a medical report dated [date] 2008 from the [name] Hospital
[village B].

As part of the supporting material provided by ywouespect to your Protection Visa you
supplied a report dated [date] March 2008 frommamje] of the [name] Hospital in [village

B] That report is on a printed form, with detaitedgparticulars in English, and the report itself
is written in English. It stated you were sufferimgltiple injuries and was under treatment as
a patient from [date] to [date] March 2008. Yourdewce to the Tribunal was that you
attended a [religious ceremony] at the [villageo8dtion of the Dera Sacha Sauda sect on
either [date] or [date] March 2008 and there waattack by opponents of the sect and the
Congress party in which you received significairies.

Newspaper reports accessed by the Tribunal (aeddatiith you in the second hearing)
indicate relatively widespread reports of an inoide [village A] involving a clash between
supporters of the Dera Sacha Sauda sect and Sjkhieations, which occurred on [date]
March 2008. No reports of a similar incident orabout [date] or [date] March 2008 in that
location were able to be located by the Tribunal.

Why this information is relevant to the review.

The only identifiable incident in that location aral the time you state you were injured
occurred on 25 March 2008 which is after the dagenbedical report states you commenced
treatment for multiple injuries. Given the news emmge of the clash on [date] March 2008 is
(and other clashes between such groups) it isylitkedt any similar incident such as the one
you claim occurred on either [date] or [date] Ma2€l®8 would also have been the subject of
press reporting. No such reports are able to betdoc

This may create doubts for the Tribunal as to #meity of your claims that there was an
incident in [village A] on either [date] or [dat®]arch 2008 in which you received injuries
caused by political opponents, which led to younpdreated for injuries as stated in the
medical report dated [date] March 2008. This mayllthe Tribunal to infer you have not
been truthful in making your claims, and lead thiénal to question your credibility and to
conclude the incident in which you claim to havem@jured by political opponents on [date]
or [date] March 2009 at [village A] did not actyaticcur. As such the Tribunal may find you
do not have a well founded fear of persecutiorafepnvention reason and that you are
therefore not entitled to a grant of a protectimay



3. Information relating to date of the medical fromthe [name] Hospital [village B}

As part of the supporting material provided by youespect to your Protection Visa you
supplied a report dated [date March 2008 from @nja] of the [name] Hospital in [village

B] That report is written on a printed form, witktdils and particulars of the hospital in
English, and the report itself is written in Enplidt states you were suffering multiple injuries
and were under treatment as a patient from [datfdte] March 2008.

At the second Tribunal hearing on 20 April 2002 yold the Tribunal the report had been
obtained by your wife at your request to assishwiur protection visa application which you
lodged after you returned to Australia in Septen#$18. In response to Tribunal questioning
as to why the date on the report was [date] Maff84the date on which the report states
you ceased being treated), you confirmed the repastnot sought or written until after you
had left India and returned to Australia in Septen®008, and its date simply reflects the
date on which your treatment by the hospital ended.

Why this information is relevant to the review.

The fact the report is clearly dated [date Marc@®8uggests it was written on that date, and
not at a later date as you claim. The Tribunal iwkars it would be unusual for a professional
to backdate a letter like this by several months, iawould be more usual for a letter of this
nature to bear the date it was actually writterl, tanset out a history of past treatment. This
raises doubts for the Tribunal as to the veradityonir claims associated with treatment for
injuries said to result from an incident on [date]date] March 2008 caused by political
opponents. Alternatively it suggests the accuraxyraliability to be attributed to the medical
report itself may be significantly diminished ikt ribunal accepted the assertion that the
date on which it was purportedly written was inaete This may lead the Tribunal to infer
you have not been truthful in making your claimd &ad the Tribunal to question your
credibility and to not accept that report as aceurAs such the Tribunal may find that you do
not have a well founded fear of persecution fooavention reason and that you are therefore
not entitled to a grant of a protection visa.

81. On 15 May 2009 the Tribunal received the applicantitten response which stated:

* It had been announced WYD was in Sydney in Jul\826{& was interested to
attend but at that time he didn’t decide fully. tAs priest was going on leave
he took that letter before he went. This is whah&e said at the hearings.

» Aclash between DSS and Sikh organisations maictyiwed on [deleted:
s.431(2)] March 2008 but he was at a [village Aletiveg on [deleted:
S.431(2)] March 2008 when Sikh people attacked treard these incidents
were not highlighted in the media.

* The medical report dated [deleted: s.431(2)] M&@08 was issued by Dr
[deleted: s.431(2)], who signed and dated it “[tkrles.431(2)] March 2008”
in place of the current date.

COUNTRY INFORMATION
General

The US Department of State 200Bduntry Reports oRluman Rights Practicédor India
(published in February 2009) contained this broashaew:

India is a multiparty, federal, parliamentary demacy with a bicameral parliament and a population
of approximately 1.1 billion with an active civdcdety. Manmohan Singh became prime minister
following his Congress Party-led coalition's viggdn the 2004 general elections, which were



considered free and fair, despite scattered instaraf violence. Serious internal conflicts affedtesl
states of Jammu and Kashmir, as well as severtdsta the north and east. While civilian autherdti
generally maintained effective control of the séguprces, security forces occasionally acted
independently of government authority during inaideof communal tensions in states such as
Karnataka.

The government generally respected the rightssdfiiizens; however, serious problems remained.
Major problems included extrajudicial killings oégsons in custody, disappearances, and torture and
rape by police and other security forces. Invegtages into individual abuses and legal punishment f
perpetrators occurred, but for the majority of abssthe lack of accountability created an atmospher
of impunity. Poor prison conditions and lengthyeagtons during both pretrial and trial proceedings
remained significant problems. Officials used sakantiterrorism legislation to justify the excessi

use of force. Corruption existed at all levels ofgrnment and police. The government applied
restrictions to the travel and activities of vieiji experts and scholars. Significant restrictions
remained on the funding and activities of NGOsrdasing attacks against religious minorities and
the promulgation of antireligious conversion lawsresconcerns. Violence associated with caste-based
discrimination occurred. Domestic violence, childmmge, dowry-related deaths, honor crimes,
female infanticide and feticide remain serious peats. Trafficking in persons and exploitation of
indentured, bonded, and child labor were continyimgblems.

References to DSS and [village A]

There were numerous reports of fighting and clatleéseen Sikh and DSS supporters in the
Punjab, including the following report in the “[nepaper deleted: s.431(2)]” on [deleted:
s.431(2)] 2008, which was the about the time ofaelicants return to India in late July
2008:

INDIA: Sikh-Dera clash stops Punjab in itstracks

Rail and road traffic were paralysed in several §sanf Punjab on Wednesday as supporters of the
Dera Sacha Sauda and Sikhs clashed in [town delstéd81(2)] during the day-long bandh called by a
Sikh group in Punjab and Haryana.

Activists of the Sant Samaj, a conglomerate of 8ighnisations, squatted on rail tracks near Vallah
in Amritsar during the bandh and demanded the armé®era chief Gurmeet Ram Rahim Singh.
Thousands of passengers were stranded at Amrigélsvay station as bandh supporters blocked the
Garib Rath Express and forced cancellation of riia@ns, including the 2014 Shatabdi Express, 2460
Super Fast, 5708 Amrapali Express, 2716 Sachkhapdegs, 2929 Paschim Express, 1058 Dadar
Express and 2054 Jan Shatabdi, a report from Aarisid.

Some private educational institutions, too, remdinsed at various places in Punjab as a
precautionary measure.

The authorities made tight security arrangementgiéw of the bandh.

[News report deleted: s.431(2)]

This further report was provided by India Exprdsiaite deleted: s.431(2)] 2008):
Sikhs, Dera followers clash in [district 1]
[Information deleted: s.431(2)] Followers of DeracBa Sauda and members of some Sikh
organisations clashed at [villageA] in [districtla¥t night. The two parties pelted stones at therp
injuring at least four persons. A car was alsoltectand an LPG cylinder in the car burst, damaging
property around.
The incident took place over holding of [a religiozeremony] late Tuesday in the village, situatearn
the [deleted: s.431(2)]-Punjab border. When thiigimus ceremony] was on at the place of a dera
follower, Dharampal, some members of Sikh orgaiuaatgot to know of it and announced from the
public address system of the local gurdwara toegaahd move towards Dharampal’s house.
When premis got to know about it, armed with briaksl stones, they reached the top floor of the
house.
Villagers said when the Sikhs reached there, tha Bélowers pelted stones and bricks at them, twhic
was reciprocated by the Sikhs.
[Information deleted: s.431(2)]



Villagers called the police and though the situatieas brought under control, a case was registered
against five persons for damaging property.

The matter was resolved between the two factiotayto

[Name deleted: s.431(2)] told ENS, “Both factiomgsesed to resolve the matter. Damage to property
would be compensated for by those involved in thsit There is peace in the village now, though
police force is still deployed there.” [deletediZ1(2)]

Religion
The US Department of State 200&ternational Religious Freedom Report 2008t India
released in September 2008 contained this overview:
The Constitution provides for freedom of religitimwever, some state level laws and policies
restricted this freedom.

The National Government generally respected religifyeedom in practice; however, some state and
local governments imposed limits on this freedolner& was no change in the status of respect for
religious freedom by the National Government dutimg period covered by this report; however,
problems remained in some areas. Some state goeataranacted and amended "anticonversion"
laws and police and enforcement agencies oftemalichct swiftly to effectively counter communal
attacks, including attacks against religious mities.

During the reporting period, the Government of R#j@an passed an "anticonversion law" that,
similar to other laws of its kind, restricts andyrdates religious proselytism. However, at the ehd
the reporting period, the Governor had not yet sigthe new law.

During the reporting period, the State of Gujanatglemented its "Freedom of Religion" Law initially
passed in 2003 and withdrew an amendment that waxée defined "conversions" as occurring only
between denominations and not between religionsnandd have classified Jains and Buddhists as
denominations of Hinduism. This law requires ppermission from the Gujarat Government for a
conversion ceremony.

The vast majority of persons of every religiousugréived in peaceful coexistence; however, there
were organized communal attacks against minoriligieus groups, particularly in states governed by
the Bharatiya Janata Party (BJP). In Orissa, goweirby a coalition government that includes the BJP
and the Biju Janata Dal (BJD), Hindu extremistsaaked Christian villagers and churches in the
Kandhamal district over the Christmas holidays. Agimately 100 churches and Christian

institutions were damaged, 700 Christian homes wlestroyed causing villagers to flee to nearby
forests, and 22 Christian-owned businesses weeetafi.

Internal relocation

The UK Home Office released the following inforneetti(“UK Home Office 2008, 'Country
of origin information reporthttp://www.homeoffice.gov.uk/rds/pdfs08/india-21@3@oc-
accessed 22 August 2008) which dealt with thetgtidi internal relocation within India
generally. It stated:

19.95 As noted in an Immigration and Refugee Board (IBBLanada Response to Information
Request, dated 18 January 2006, the Indian Conistitallows for freedom of movement of citizens. A
human right activist stated that “theoreticallyk8s can, like others, move and relocate themsglves
any part of India that does not come under excludedestricted zones like some parts in the
northeast of India.”

This view on freedom of movement generally accovill a 2003 report from the Australian

Department of Foreign Affairs and Trade (“DFAT”) ieh stated:

Indian citizens have the freedom to relocate frava area of India to another, with two exceptioms: i
the state of Jammu and Kashmir, Indian citizenmfaiher states are not allowed to buy property, but
can stay in any part of the state without seekiffigial permission. Indian citizens who are not
residents of the particular area are required tdaib a permit to visit some border areas of Jammu



and Kashmir, and border areas in the north-eastates of India The permits are valid for six
months. Indian citizens who have been arrestedreledised on bail are required to report regularly
to local police authorities. In these instancesi¢ial permission is required to relocate to anotipert
of the country (Department of Foreign Affairs andde 2003, DFAT Report 254 — India RRT
Information Request IND16042, 13 October2003).

FINDINGS AND REASONS

82.

83.

The applicant states he was born in India and ssged a passport by that country in
his own name which he used to lawfully enter Ad&tran two occasions in 2008. On
the undisputed material before it, the Tribunatifirne is an Indian citizen and his
claim for refugee status is assessed on the badis ik his country of nationality.

The Tribunal did not find the applicant credibleanumber of critical issues, and in
particular his evidence differed between what waganed in the protection visa
application and his evidence to the Tribunal. Thibunal considered the various
claims made by the applicant, which are discusséuoib

Religion and World Youth Day attendance

84.

85.

86.

The Tribunal accepts the applicant is a membeh®Qatholic faith and was a member
of the Catholic congregation at the [deleted: sS(28XChurch in Jalandahar for some
time prior to his departure from India. In reachthgs conclusion the Tribunal accepts
his own evidence on this issue, and the letterddateleted: s.431(2)] 2008 supplied as
part of his visitor’s visa application. That letteas provided by the Parish Priest of that
church in support of his application to attend WYD.

The Tribunal does not however accept the applibaatexperienced past persecution
because he is a Catholic or because he may havertea from the Hindu religion
some years ago. It also does not accept his agsénat he would face a real chance of
persecution for reason of his religion if he waseturn to India now or in the
reasonably foreseeable future. In reaching thiglosion the Tribunal notes the
applicant was unable to identify any instancesbfious motivated harm or adverse
behaviour towards him in the past Whilst he raiselis evidence a possibility he may
face harm because of his Catholic faith or coneergihere is no evidence before the
Tribunal to support that claim. The Tribunal isréfere not satisfied there is a real
chance he would face persecution now or in theskwable future if he returned to
India because of his conversion to CatholicismisiGatholic faith. In reaching this
conclusion the Tribunal also takes into accounntgunformation above (US
Department of State 2008 ternational Religious Freedom Report 2008)ich
suggests that whilst there have been instancedigious violence, the vast majority

of persons of every religious group lived in peatebexistence”.

The Tribunal also rejects the claim by the appli¢ghat he would face harm on return
to India because he had travelled to attend aioekgfunction in Australia (WYD)

There is no material before the Tribunal to supfiwat assertion, and the Tribunal
again notes country information (the US Departnoér8tate “Religious Freedom
Report” above) suggests that generally differeligions live in peaceful co-existence.
The Tribunal is therefore not satisfied the applidaces a real chance of persecution if
returned to India now or in the reasonably foreBkefuture because of his attendance
in Australia at WYD.



87.

88.

89.

90.

The Tribunal does not accept the claim of the appl that he joined the WYD
program through his local church due to fear ofth&rom political opponents or
supporters of parties opposed to the Congress.Fdr¢yTribunal also does not accept
that his decision to attend WYD was in any way @mted or associated with
involvement in an incident claimed to have occuitreflillage A] in [district 1] on

either [dates deleted: s.431(2)] March 2008. Hidewce to the Tribunal on these
issues lacked credibility, and in particular wasoimsistent with the material supplied in
support of his visitor’s visa which indicates hppécation for World Youth Day was
commenced at least a month prior to the date iclivhe says he was assaulted in
[district 1].

The Tribunal notes the Church letter of supportptes that claimed incident, and
suggests his decision to attend WYD was made fwithre date of that letter ([deleted:
S.431(2)] 2008). The Tribunal also rejects his arption he had simply asked his
priest to give him a letter of support in casecamhe stage in the future he might decide
to go to WYD. That explanation which was put at llearing and in his written
response to the Tribunal’s invitation to commenheonsistent with his initial verbal
evidence at hearing that he had not been interastitending WYD until after he
claimed he had been assaulted in [village A].

The Tribunal also rejects his claim that the Chuwwcluld write personalised letters of
support such as that provided to him unless thaearclear intention expressed by a
person to attend WYD. The material before the Tnddeads it to conclude, and the
Tribunal therefore finds, the applicant decidedttend WYD well prior to March
2008, and his decision to do so was unrelatedaiodeharm in India. The Tribunal
also specifically rejects the claim in the protectapplication that the applicant had
difficulty obtaining a visa and had to “pay a brilbe get a visa to come to Australia In
reaching this conclusion the Tribunal notes affitts¢ hearing the applicant specifically
denied any such difficulty or the payment of a brib

As a result the Tribunal finds the applicant doeshave a well founded fear of
persecution now or in the reasonably foreseealblgduf returned to India, for reason
of his religion or because of his attendance inthalia at WYD.

Caste or class

91.

The applicant claimed to fear harm from persongh(lpeople) because he is part of the
backward class of society. The Tribunal acceptsdlass is an entrenched aspect of
Indian society and there remains discriminationragigersons who are considered to
be members of the lower castes or classes. Tharailcannot discount the possibility
that the applicant may have experienced some iossanf past discrimination because
of his class however it does not accept he hasriexped persecution as a result of his
membership of his class or caste. In particuldoés not accept the claims contained in
his written statement that he had been “maltreadedtortured a number of times”. In
reaching this conclusion the Tribunal notes theas no specific allegation of past
harm as a result of his membership to the “backwkass” and at hearing he did not
identify any such past harm, despite being askedtabat issue. In addition he gave
evidence of having been educated and being ablertoin a number of jobs leading to
what he described as the “good” job in a finanaagany before he left the country in
2008. This does not suggest a pattern of past harns there anything to suggest a
real chance that he would face such harm if retlbtaéndia now or in the reasonably



foreseeable future because of his caste or classuéh the Tribunal is not satisfied he
has a well founded fear of persecution becausésafliss or caste if returned to India
now or in the reasonably foreseeable future.

Political opinion and claimed association with theCongress Party

92.

93.

94.

95.

The Tribunal accepts the applicant may have bemmpporter of Congress Party
candidates in his local area, and may also have ineelved in recruiting and
promotion activities for the Congress Party in @uaa in the past. In reaching this
conclusion the Tribunal notes the applicant was &blprovide specific information
about elections in his home location and in paléicabout the Congress Party role in
those elections. The Tribunal finds however thdiappt was never a high profile
member of that party or held any senior or leadprgbsition. In reaching this
conclusion the Tribunal has had regard to the eatfithe involvement described by
the applicant himself, which he described as b#egsame as what a lot of other party
supporters were doing, such as collecting donatidistributing pamphlets, finding
new members and doing some speeches. The Tribaeslrbt accept the assertion by
the applicant in his written statement that arothed2002 state election period he was
attacked and injured because of his involvemerit thié Congress Party In reaching
this conclusion the Tribunal notes his verbal entdeto the Tribunal that whilst he and
other party members were confronted by oppositemypvorkers, he and his party
members ran away and he did not sustain any injury.

The Tribunal does not accept his claim that follegvihe 2007 election he became the
subject of adverse attention by members of othdiggeor experienced any harm as a
result of his membership or past or ongoing suppfothe Congress Party. In reaching
this conclusion the Tribunal notes his verbal en@ewas that apart from the 2001 and
2002 period described above, there were no otls&anoes identified in which he
experienced harm prior to the alleged assault ooeguin [village A] in March 2008

The Tribunal cannot dismiss the possibility thaaa®nsequence of his support for the
Congress Party the applicant may in the past haea bubjected to some intimidation
by opponents of the Congress party. This woulddmsistent with country information
which suggests politics in the Punjab can be Melgparticularly around election times.
The specific instances he referred to were saltht@ occurred around the 2001 and
2002 elections and on his own evidence to the Tiabdid not result in any actual
harm. Whilst intimidation of the nature describgdtte applicant is undoubtedly
distressing, the Tribunal does not accept it wasuficient significance to amount to
“serious harm” of the type contemplated by sec8i@R(1) to constitute persecution.

Between the 2001 and 2002 period and his clainate Isustained injuries during a
beating in March 2008 at [village A], there wereatber specific instances he was able
to identify to suggest he was of any adverse istdesupporters of parties opposed to
the Congress Party, despite his claimed ongoinglwewment as a supporter during the
2007 election in his local area. By that stage hawvée states he was no longer a
[position deleted: s.431(2)] of the party but signgh active Congress Party supporter.
The Tribunal is therefore not satisfied the applidaces a real chance of serious harm
now or in the reasonably foreseeable future becalisis association with the
Congress Party. As such he does not have a weltmlifear of persecution now or in
the reasonably foreseeable future if returned doalfor reason of his actual or imputed
association with that party.



Political opinion and claimed association with théSS

96.

97.

98.

99.

The Tribunal rejects the claim in the statemenbagzanying the protection application
that the applicant was at any stage a member qostgp of the DSS sect. In reaching
this conclusion the Tribunal accepts the direct setific denial by the applicant on
several occasions during the hearings that he wersbeen a member of that sect or a
supporter of it, and his statements that the castainthe protection visa application in
this respect were incorrect. As such the Tribuisd eejects the specific claims
contained in the protection visa application thablas been harmed or threatened by
persons because of his membership or support @8& or any perception he was a
member or supporter of that sect.

At the hearings he said his sole claimed assoaiatith the DSS sect was his alleged
attendance at a convention at [village A] in [dcdtl] on [deleted: s.431(2)] March
2008, where he says he was beaten. His evidertoendsy he would attend such a
meeting and what he said occurred to him at thation was unconvincing, and the
Tribunal does not accept he was credible on thte@associated claims about being
injured and subsequently hospitalised following @ileeged incident. These aspects are
discussed further below. The Tribunal does notpidte applicant travelled to that
location in March 2008 as claimed. As this wasdhly instance the applicant raised as
providing a link between himself and the DSS, thiédnal is finds he was not in the
past and will not in the future be perceived talmipporter of the DSS. As a result the
Tribunal is not satisfied the applicant faces & chance of serious harm now or in the
reasonably foreseeable future if he returned t@albdcause of membership or
association with the DSS or any perception he neagdsociated with that sect or be a
member of that sect.

The only specific instance in which the applicdatros to have been personally

harmed by rival political elements was during aeradance he claimed occurred on
either [dates deleted: s.431(2)] March 2008 atrevention held by the DSS in [village
A] [district 1]. As stated above the Tribunal does accept the applicant was present at
that location as claimed or that he sustained ieguais a result of such an incident.

This aspect, in conjunction with the medical staahprovided, is critical to the
applicant’s claims. He states he travelled a camalile distance (3- 4 hours by road) to
[village A] [district 1] simply to attend a conveo with a sect leader who was a
supporter of the Congress Party. That location diaplpear from country information
to be a headquarters of the DSS sect, and is eéférrin a number of news reports to
which the Tribunal had access. Incidents of viokehave occurred at that location, and
such incidents which appear to be well reporteithénindian press (see the country
information above). There were several reports dbsh between DSS supporters and
Sikh organisations on [deleted: s.431(2)] March&®ut none a few days earlier at the
time claimed by the applicant to be the time herateéd and was injured, and which
resulted in him requiring hospitalisation. Ther&@wvever no report or reference to an
incident on either [dates deleted: s.431(2)] M&008, and the Tribunal considers that
given the detailed manner in which the incidenfdmleted: s.431(2)] March 2008 was
reported, it is highly likely if an earlier incidehad occurred as claimed, there would
be either a report of it or at least some referéadein subsequent new reports, such as
the reports of the [deleted: s.431(2)] March 20@8dent. The Tribunal therefore
rejects the claim of the applicant that there wasaident at that location on the date
or dates he claimed, or that he was present alatation when an incident occurred.



100.

101.

102.

103.

If the evidence of the applicant was simply thahhd attended a conference in [village
A] at a date around that time, it may have beeremptausible to consider whether with
the passage of time, he may have simply experieadapdse of memory as to the
precise date of the incident. This may have givem to the possibility he was involved
in the [deleted: s.431(2)] March 2008 incident viihieas well reported in the public
press. His evidence however involved specific disseyr that as a result of the incident
on [dates deleted: s.431(2)] March 2008 he subselyuspent time in a hospital in
[village B]. In support of this he relied on a tatfrom that hospital dated “[deleted:
s.431(2)]March 2008” which states he was a patetween [dates deleted: s.431(2)]
March 2008. Although that letter was dated [deletedi31(2)] March 2008, in his
evidence to the Tribunal the applicant said it aeisially written at the request of his
wife some time after he left India in September&0rhat letter makes no reference to
the nature or cause of the injuries describedirnalitates he was purportedly a patient
from [dates deleted: s.431(2)] March 2008. Thetineat dates referred to in the
certificate are inconsistent with the only reporitecldent in [village A], and leads the
Tribunal to the conclusion the applicant was ngblaed in an incident in [village A]
[district 1] as claimed, and that he did not sustajury in an incident at [village A].

As such the Tribunal places little weight on thedimal report in relation to the claims
made in this review. Despite it appearing on itefeo have been written the day he
was purportedly discharged from treatment ([detetetB1(2)] March 2008), this is
inconsistent with his own evidence at hearing thatletter was only requested by his
wife after he left the country in September 200&r&limportantly it purports to relate
to treatment the applicant says he received foligvimjuries in an incident at [village
A] on [deleted: s.431(2)] March 2008. Given that ffribunal has rejected his claim to
have been present at that location or to haveisestajury in that location on either
of those dates, it follows that it does not actbptletter as evidence that supports his
claim to have received treatment between [delet&l®1(2)] March 2009 as a result of
an injury in [village A].

The Tribunal therefore finds the applicant hasindhe past experienced serious harm
of the type sufficient to amount to persecutionause of his association with the
Congress Party, or because of any perception ghatals or may have been associated
with the DSS. Given its rejection of his claim @i been present at a DSS meeting in
[village A] in March 2008, the Tribunal also fintle would not be perceived to be a
supporter or follower of the DSS. It therefore itk does not face a real chance of
persecution now or in the reasonably foreseealblgduf returned to India for those
reasons. As such it is not satisfied he has afamatided fear of persecution now or in
the reasonably foreseeable future for reason cddtisal or imputed political opinion.

The Tribunal does not accept the claim by the apptithat his decision to travel to
Australia in either July 2008 or September 2008 wasy way related to fear of harm
in India for reasons of his actual or imputed pcdit opinion, his race, religion or
membership of any particular social group. The Oméd does not accept he was a
credible witness in respect to the circumstanciesimg to his decision to leave India
and come to Australia on either of those occasilbrtise applicant had, as he claimed,
been influenced to leave the country in July 208&nise of fear of harm in India for
any reason, the Tribunal does not accept as plausi assertion that he would simply
return to his home location some 14 days later.



104. In this respect the Tribunal also rejects his clthat he thought things would have
settled down within that very short period of timiée Tribunal also finds the fact the
protection visa application form only refers to thiet date of arrival ([deleted:
$.431(2)] July 2008) in Australia and not his mageent ([deleted: s.431(2)] September
2008) arrival supports the Tribunal’s finding abadkat his motivation in seeking a
protection visa was unrelated to fear of perseoutidndia or to events which he
claims occurred in that country after his retureréhin July 2008.

105. The Tribunal does not accept that in August 200& difis return from Australia there
was an incident in which persons came to the agpiis home and sought to attack
him, resulting in his decision to leave his homesaand stay with relatives in other
parts of India. It also does not accept he wasdmg in the period after his return from
Australia from political opponents or other persseagking to harm him. The Tribunal
does not accept his claims on these matters wedtde and on some aspects the
claims were simply inconsistent with his own evicken

106. His protection visa application contains the asseiat after the August 2008
incident was said to have occurred, he stayedavithncle in Delhi, before being told
by that uncle to use his visa to return to Ausdrédi save himself. In his evidence to the
Tribunal he claimed he in fact stayed with a nundfesther relatives in different
locations, including relatives only [deleted: s.@31 Kilometres from his home area.
His evidence to the Tribunal was that it was higewrho told him to return to Australia
to protect himself, not the uncle as describedhénprotection application. The Tribunal
does not accept as credible the proposition that liad fled his home area as claimed
and gone to Delhi, he would in effect return afiely a few days to an area far closer
to his home area if he genuinely believed thereavgsreal risk to him at all. The
Tribunal also finds his failure to previously memtiany detail of his stays with other
relatives is important, and strengthens it conolushat the applicant was not in hiding
prior to returning to Australia in September 2008light of its findings on the aspects
set out above, the Tribunal places no weight oraisertions contained in the letter
provided by the applicant and said to be from hifse.w

107. In reaching these findings the Tribunal has consdeach of the claims made by the
applicant individually and has also considered ¢hddaims cumulatively. The Tribunal
is not satisfied the applicant faces a real chah@ersecution now or in the reasonably
foreseeable future for reasons of his religionitjgal opinion or membership of a
particular social group or any other Conventiorsoea

CONCLUSION

108. The Tribunal is not satisfied that the applicard {gerson to whom Australia has
protection obligations under the Refugees Convaniitierefore the applicant does not
satisfy the criterion set out :136(2)(a) for a protection visa.



DECISION

109. The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA)
visa.

| certify that this decision contains no informatihich might identify
the applicant or any relative or dependant of fy@ieant or that is the
subject of a direction pursuant to section 44heMigration Act 1958

Sealing Officer’s I.D. prrt44




