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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of decisions magea delegate of the Minister for
Immigration and Citizenship to refuse to grantdpelicants Protection (Class XA) visas
under s.65 of th#ligration Act 1958the Act).

The applicants, who claim to be citizens of Zimbabast arrived in Australia on [date
deleted under s.431(2) of tMagration Act 1958&as this information may identify the
applicant] January 2006 and applied to the Departmielmmigration and Citizenship for
the visas [in] March 2011. The delegate decide@fiase to grant the visas [in] August 2011
and notified the applicants of the decisions.

The delegate refused the visas on the basighbdirst named applicant was not a person to
whom Australia has protection obligations underRedugees Convention. He also refused
the second named applicant a visa on the basifi¢ghats a member of the family unit of the
first applicant, who had not made claims for pratectin his own right.

The applicants applied to the Tribunal [in] Septem®011 for review of the delegate’s
decisions. The Tribunal finds that the delegate'siglon is an RRT-reviewable decision
under s.411(1)(c) of the Act. The Tribunal findattthe applicants have made a valid
application for review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdieqtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 Conventidatireg to the Status of Refugees as
amended by the 1967 Protocol relating to the SwitiRefugees (together, the Refugees
Convention, or the Convention).

Section 36(2)(b) provides as an alternative cotethat the applicant is a non-citizen in
Australia who is a member of the same family usiaanon-citizen (i) to whom Australia has
protection obligations under the Convention andwho holds a protection visa. Section 5(1)
of the Act provides that one person is a ‘membdhefsame family unit’ as another if either
is a member of the family unit of the other or eech member of the family unit of a third
person. Section 5(1) also provides that ‘membéhefamily unit’ of a person has the
meaning given by the Migration Regulations 1994 @®@egulations) for the purposes of the
definition. The expression is defined in r.1.12keé Regulations.

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Regulations.
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Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definéitticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedéasons of race, religion, nationality,
membership of a particular social group or politicginion, is outside the country of his
nationality and is unable or, owing to such fearunwilling to avail himself of the protection
of that country; or who, not having a nationalitydabeing outside the country of his former
habitual residence, is unable or, owing to suchr feaunwilling to return to it.

The High Court has considered this definition imuamber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225/IIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR 1IMIMA v Respondents S152/20@804) 222
CLR 1,Applicant S v MIMA2004) 217 CLR 387 anéippellant S395/2002 v MIM&003)
216 CLR 473.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes of
the application of the Act and the regulations fmdicular person.

There are four key elements to the Convention defim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsiudes, for example, a threat to life or
liberty, significant physical harassment or illdteent, or significant economic hardship or
denial of access to basic services or denial chafpto earn a livelihood, where such
hardship or denial threatens the applicant’s cayp&uisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemf)ainst a person as an individual or as a
member of a group. The persecution must have ariabffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors.

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd persecution feared need nosbkely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &zhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for amtion reason must be a “well-founded”
fear. This adds an objective requirement to theireqent that an applicant must in fact hold
such a fear. A person has a “well-founded fea@fsecution under the Convention if they
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have genuine fear founded upon a “real chance&odgrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Ac¢iheace” is one that is not remote or
insubstantial or a far-fetched possibility. A persan have a well-founded fear of
persecution even though the possibility of the @anson occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence. The expression ‘thegutain of that country’ in the second limb
of Article 1A(2) is concerned with external or ddptatic protection extended to citizens
abroad. Internal protection is nevertheless relet@the first limb of the definition, in
particular to whether a fear is well-founded ancethler the conduct giving rise to the fear is
persecution.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal had before its departmental file ia@to the applicant’s protection visas. The
Tribunal also had regard to material referred tthandelegate’s decision and other material
from a range of sources which are referred to below

The applicants are brothers. At the time of apgibeain March 2011 the first applicant was
[age deleted: s.431(2)] whilst the second applivaag [age deleted: s.431(2)]. Only the first
applicant made specific claims for protection, #melsecond applicant relied on his
membership of the family group of the first apptita

Background information

In his protection visa application, the first applint states he was born in Harare, Zimbabwe,
in [date deleted: s.431(2)], was of “African” etbity, and a Christian. He stated he was
never married or in a defacto relationship, andmadhildren. In terms of education, he did
not disclose details of education before arrivim@ustralia in 2005, but said he had studied
in Australia from 2005, and at the time of applicatwas studying at [University 1]. He
described his occupation as a student, and didiactibse any employment since arriving in
Australia.

He states he arrived in Australia [in] Septembdy=220sing a Zimbabwean passport issued in
2000. He also stated he now held a replacementabmb passport current until 2020. He
stated he legally departed Zimbabwe through Hdraeenational Airport [and] entered
Australia on a student visa. Since arriving in 20@tates he returned to Zimbabwe for
about 7 days because of the death of a relativéndieated he had previously travelled to
South Africa (2003/2004) and had previously visifedstralia in 2003.
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The second applicant

In his protection application, the second applicdates he was born in Harare, Zimbabwe, in
[date deleted: s.431(2)], was of “African” ethnygiaa Christian and never married or in a
defacto relationship. He stated the passport lereshtAustralia on was issued in 2000, and
he was a student.

In respect to family composition, the applicantdi¢ated their mother lived in Zimbabwe but
did not disclose a place of residence for thelidat They also indicated they had a sister in
Australia who was not included in the application.

Claims by the first applicant

The first applicant stated he left Zimbabwe to perkigher education that could not be
offered in Zimbabwe, and indicated his sister halgated from studies in Australia. He
claimed that just before he left Zimbabwe his fathas targeted by the ZANU PF, and as a
result his family’s assets and property were seiaad anyone related to his father lost their
jobs. He claimed the Zimbabwe government startgmbbtical manhunt” which meant his
father had to go into “political exile” and had meturned to Zimbabwe. This directly
affected them financially and emotionally, and assalt he and his brother had only been
able to partially complete their studies in Aus&al

In terms of why he feared return to Zimbabwe, ihst fipplicant said as his father was still in
exile, they would face similar difficulties fromehuling party. Before they left they had
been questioned about their father's whereabontktteeir name was blacklisted, which
would make it extremely hard for them to find flelemployment. He said despite the
formation of a coalition government, there remaiagtsk to them going back.

He said the government had made a point of scamaiglnis father by making false
allegations against him, and their assets remaedemaking it extremely difficult for them
to start again. He did not believe he would be &blget protection in Zimbabwe and the
ZANU PF has started a tough campaign against angom&dered to support the opposition.

Attached to the applications were several documaentsding news reports referring to the
father of the applicants and the situation in Zibwe. The department file also contained
copies of pages from the current passports of ehatite applicants, which indicate those
passports were issued in [years deleted: s.431(2)].

The delegate’s decision

The visa applications were considered by a delegdte after interviewing both the
applicants [in] July 2011, concluded Australia dat owe the first applicant protection
obligations because he did not have a genuineofdaarm, and there was no real chance of
persecution occurring, and that his fear was nditfaended.

The delegate noted the primary basis of the clainpfotection was that the father of the
applicants was a high profile [details deleted3%(2)] who had been politically targeted by
the ZANU PF government as he was perceived by atitsto be supportive of the MDC.
The delegate set out a history of events whichagi@icants said had occurred since 1997,
but concluded the first applicant did not have d-¥eeinded fear of persecution for a
Convention reason. As a result the delegate reftisefirst applicant a protection visa, and
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also refused the second applicant a protectiononsthe basis he was a member of the
family of the first applicant.

The Tribunal Application

[In] September 2011 the applicants sought reviewhkyTribunal of the decision to refuse
them protection visas. The Tribunal file contaansubmission by the first applicant setting
out a number of articles about the situation inZatmwe and his father. That submission also
addressed aspects of the delegate’s decision.

Also accompanying that submission was a copy @&raail said to be sent [in] July 2011 by
the mother of the applicants, and the responsadgpplicants to that email. In that email,
the mother asserts there had been recent threlags sond family members seeking the
whereabouts of their father, and that their sigéter A] was detained by police and had been
threatened if she did not co-operate.

[In] December 2011 the Tribunal wrote to the apgilits advising it had considered the
information available, but was unable to make afa&ble decision on that information
alone. The Tribunal also invited them to appedoieethe Tribunal to give evidence and
present arguments relating to their applicatidn] December 2011 the applicants indicated
they would attend the hearing.

THE TRIBUNAL HEARING

The applicants appeared before the Tribunal [inLiday 2012. The hearing was conducted in
the English language.

At the commencement of the hearing the Tribunalkeied whilst the application forms had
been completed on the basis only the first applieas making claims for protection, it
appeared both applicants were in effect expressingerns that they each faced the same
risk on return to Zimbabwe. It indicated this susjgd the issues raised by the first applicant
as a basis for his claim to fear persecution wbel@qually applicable to the second
applicant, who was also an adult, and not depenutettie first applicant. Both applicants
agreed this was the case.

As a result the Tribunal indicated that it intendegroceed on the basis each of them were
making claims to fear persecution if they were med to Zimbabwe now or in the
reasonably foreseeable future. The Tribunal thek &vidence from each of the applicants in
the presence of the other.

Evidence of the first applicant

The Tribunal asked the first applicant what hedédaf he returned to Zimbabwe now or in

the reasonably foreseeable future. He said itmaigly due to family issues, and his mother
was being harassed and questioned about their fatlteealso said the fact he had been out
of the country for a long time may result in he &mlbrother being questioned about their
whereabouts on return. He also said his fatheréeehtly been arrested in [Country 2] but
subsequently went to [Country 3] after being redelasnd then travelled to Zimbabwe

[details deleted: s.431(2)]. The Tribunal indichiehad read recent news reports about these
events, and accepted their father [details deletd@1(2)].
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The first applicant told the Tribunal he was [agéeted: s.431(2)] and had [four siblings].
His brother is the other applicant. His three [otiblings] are aged [ages deleted: s.431(2)]
the eldest of which lives in Australia whilst théer two live in Zimbabwe with their
mother.

The Tribunal asked about his mother. He identifiedname, said she lived in [place deleted:
s.431(2)], in the same property that had beendmisehprior to him coming to Australia. In
addition to his mother and two [siblings], he sthidre were two staff members living at that

property.

The Tribunal asked the applicant about his mothgoek. He said she worked [details of
employment deleted: s.431(2)], and had done salfout 20 years. In response to questions
from the Tribunal, he said he was not sure of @ of the friend, nor was he sure of the
name of the business, other than it was [detailausiness deleted: s.431(2)].

The first applicant said his mother’s full name s B], and that [name deleted: s.431(2)]
was not a common name in Zimbabwe. The Tribunatatdd its research had shown a
woman named [Ms B] was currently [details of goveemt employment deleted: s.431(2)].
It asked the first applicant whether this persos wmafact his mother. He then said this was
his mother.

The Tribunal indicated its concern that when agkediously about the nature of his
mother’s work, he had said she worked for a friena business, whereas she appeared to
[work in a government department]. The applican she worked for a friend in that office.
The Tribunal asked how long she had held that jposiHe said he was not sure but when
pressed, agreed she was in that position prioimddaving for Australia in 2005. The
Tribunal observed it appeared to be a [detailsookgiment employment deleted: s.431(2)].
He said this was the case. The Tribunal askedtdabewassertion in documents provided to it
that his mother [details of government employmesiéed: s.431(2)]. He agreed it was.

The Tribunal observed the fact his mother was @bteaintain long-term government based
[employment] appeared inconsistent with his clanfetar he would be prejudiced in
employment, or blacklisted, because of his faméyne. The second applicant responded at
that point, saying as their mother had been thara fong time, this may have been why she
was able to continue her employment. The seconlicappalso indicated his mother’'s wage
in the government position was very low, and whtlstight sound like it was a “big
position”, it was not, and her remuneration wasguuid.

The Tribunal asked the first applicant about hisesi[Ms A]. He said she was [age deleted:
s.431(2)] and had [studied] in [Country 4], andntieorked in [Country 5], but returned to
Zimbabwe because her mother was by herself. Hieséa@ obtained a [job] in Zimbabwe, but
as the position had not paid well, she left it s@&months ago and was currently not
working. He said he spoke to her a while ago, dedrad talked about going to [Country 5]
to work, and to get away from Zimbabwe. He saidalreently lives with their mother in the
family home, and as she was not working, he assuraedosts were met by his mother from
her income.

The Tribunal asked the first applicant about hisi@ducation. He said he did his primary
and secondary education to Form 4 level in schodtarare, and between the ages of about
16 and 22, had not studied. He said after arriinngustralia in 2005, he initially studied a
Certificate 1V, and then commenced a [Diploma] bbefeelocating to [University 1] in 2009
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where he enrolled in [a degree]. He said, howdwehad not studied since 2010 because of
the difficulties meeting tuition fees.

The Tribunal asked if he was currently working. $#&d he was, and worked in [details
deleted: s.431(2)] through an organisation calks[ness 6] which was owned by a friend

of his. He denied having any interest in that beiss other than as an employee, and said his
brother also worked in that business. He saiéims$ of finances, he and his brother used to
get money from their father, but now derived theirds from [Business 6] and on average
got about $500 a week from that source. He sagdwhk used to pay their rent and living
costs, in a unit they occupied with a couple okotiiends.

The Tribunal asked him about his Australian basstérs He said she lived [in] a different
suburb, and sometimes she provides them some mategaid while his sister worked, he
was not sure what she did.

The Tribunal asked why he feared returning to Zioviba He said firstly it was because his
family had been harassed because of his fathetgss and he himself had been harassed in
the past. In particular, he said there was onasion when his mother and himself were
detained and questioned. The Tribunal asked houtatis father. He said his father left the
country in about [details deleted: s.431(2)]. Thbdunal observed that material available to
it suggested Interpol had been asked by the Zimbabwovernment to enforce a warrant of
arrest. He agreed this was the case. He said thleegovernment started attacking his
father, they did so because they perceived hineta supporter of the MDC, and along with
a number of other prominent [details deleted: 231his father was targeted. He said his
father was [arrested] in [Country 2] but was reéehand went to [Country 3] for 2-3 months
before voluntarily returning to Zimbabwe.

The Tribunal referred to a [report] of [date detete.431(2)] which indicated his father had
[details deleted: s.431(2)] after being arrestefCiountry 2]. The Tribunal indicated this and
other newspaper reports, suggested his father éex dxtradited to Zimbabwe rather than
having been released and voluntarily returnindhéodountry. The applicant said he did not
agree that was the case, and believed his fatlieléen living freely in [Country 3] for some
months after his [Country 2] arrest, and had nenbextradited, but had voluntarily returned
to Zimbabwe. He said he had done so against ad¥ices family, who begged him not to
return, but his father had said he wanted to samgs out, and was angry about the
harassment of his family.

The Tribunal asked the first applicant whetherfaiber was ever a member or supporter of
the MDC He said his father was not a member, lag avsupporter because of what he had
said in an interview with a [reporter]. He saiditlwhilst he also supported the MDC, he was
not a member, nor was he aware of any other famégnbers who were.

He said the harassment of his family started séen lais father’s [interview] and culminated
in his father having [details deleted: s.431(2)].

The Tribunal asked him about his own travel to Aal&. He said he came here as a student
[in] 2005 and his brother was already here as@estiuas well. The Tribunal asked why he
left Zimbabwe. He said it was due to educationdexcand the need to get away because of
constant harassment he experienced at home. Haisaibther had suggested both boys
leave the country and continue study, and hopethllygs would improve.
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The Tribunal asked when he returned to Zimbabwe.s&ld did so at the end of 2005, a
couple of months after first arriving. He saidrbeurned on that occasion because of his
mother and sister, and stayed about a week. Hdehgabrother also returned and travelled at
the same time. The Tribunal expressed concerrhthatould return to Zimbabwe so soon
after he left, given that part of the reason heedgav leaving Zimbabwe was to avoid
harassment. The first applicant said he thoughibiild not have been an issue for him
because at that stage his father had not stakedjtturther legal action, and that things got
worse after he commenced that action.

The Tribunal observed part of the reason why tis¢ &ipplicant claimed to fear harassment
was because of questioning about the whereabois &ither. It observed that now his
father had [details deleted: s.431(2)], those wdigoats where no longer in doubt, and asked
why he would now expect to face harassment. Trsedpplicant said his family was still
there and was being harassed recently, and iftbenesl, authorities may wish to know
where he had been and what he had been doingea# ffears. He said the ZANU PF make a
point of saying that people who go to Australia tnited Kingdom or the USA support the
MDC and that people who study in countries likes nie thought to be MDC supporters.

The Tribunal referred to country information fronmamber of sources which suggested that
simply living or studying in a country like Australdid not of itself give rise to persons
being targeted on their return. It noted that infation did suggest that if a person had an
adverse profile or was a political activist, thegiyriace further scrutiny on return, but it
would be because of that profile or their activisiot because they had studied in Australia
or lived here. Both the applicants responded @neeal that this was probably correct.

The Tribunal asked the first applicant about hiswdedge of his father’s current
circumstances. He said he last spoke with his fatheut two weeks ago, and he was still
fighting to clear his name and was going back taricoHe said he currently lives in the
family home.

The Tribunal observed that circumstances relatings father had changed in recent times
and asked what problems he now anticipated if herred to Zimbabwe. The first applicant
said his father had not stopped pursuing mattecgitiin the courts, and this scared the family
back home and they feared [details deleted: s.4B1k& said his mother had suffered for so
long because of these issues, and neither sheeneished to go through those things again.

He said his mother had told him the situation wed &nd she wanted to leave the country,
but it was not easy for her to do so. The Tribwaskled what he meant by this. He said it
would mean leaving everything at home and otheiljarfhe Tribunal asked why his
mother and sister could not leave if they wishedd®o. He said it was not easy because it
would mean leaving everything there.

The Tribunal asked the first applicant whether &é &ny difficulties leaving Zimbabwe or
returning to it. He said there was none at the timéeft the country, but said that in the past,
there had been an incident when he was driving arwhthe brakes failed shortly after it had
been serviced, and that a similar event happenbis tather. He believed these were
attempts to get at his father.

The Tribunal observed that the first applicant hrsdorother appeared to have a settled
lifestyle in Australia, which appeared far moreigwe in an economic sense than life in
Zimbabwe. It asked whether this was the motivatarthem wanting to remain here. The
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first applicant said this was not the case, anagthhad been good in Zimbabwe in the past,
and if they were good again he would want to beethe

Evidence of the Second Applicant

The Tribunal also took evidence from the secondiegmt. Having heard the evidence of his
brother, the Tribunal asked whether there was amythis brother had said with which he
disagreed. The second applicant said he agrebduhit his brother had said. He said he
himself came to Australia [in] 2005 as a studentl subsequently completed a certificate,
then a diploma, and was currently one semestet shoompleting his Bachelor [degree] at
[University 1]. He said he had deferred that sfudywever, at the end of 2010 because of
financial issues and difficulties studying.

The Tribunal asked about his mother’s occupatiod, e confirmed she worked [in a
government department in] the Zimbabwean governinedy identified by the Tribunal.

The Tribunal asked the second applicant whethérakdeexperienced any past harm,
mistreatment or harassment. He said he had, bet@usas in the car driven by his brother
when the brakes failed. He said motor accidenBrtbabwe are often the excuse for
incidents designed to get rid of people, and indidaven the Prime Minister had been in an
accident in which his wife had died, and which a#sbuted to political factors.

He said his own and his brother’s fear is thatéyt returned to Zimbabwe, they would be in
danger because of their father’s pursuit of higdleease]. He said it would not be safe,
particularly with an election coming up some timehe current year.

He denied he was an MDC member and said no otherbers in his family were, to his
knowledge, MDC members.

He said he returned to Zimbabwe in the 2005/2006s@has/ New Year period, and had
thought everything was fine. He said at that pdim, government had done everything they
wished to do to his family, and things were quide said things heated up again when his
father started legal action. He said he believedyttvernment would have actually known
where his father was before then, but had no isténehim until he started legal action.

The Tribunal asked the second applicant about biralian based sister. He said whilst he
knew she worked, he was not sure what she dide &sutin’'t gone into detail with her about
her job. The Tribunal observed that it appearagsual he would not know the basics of her
work situation, and he said he knew it “seemed’sibut that was the way it was.

The Tribunal asked what he believed would happée ifeturned to Zimbabwe. He said he
may be questioned and interrogated about wherad®den, and he was basically uncertain
about what would happen. He said there would lsagions when he would not feel safe,
and if he lived with his family and his father wasgeted, he would also be targeted.

In terms of his return travel and departure froomEabwe, he said he had no difficulties
leaving or coming back to the country, and it wasreally an issue at the airport, although
people may report his travel after it had occurred.

The Tribunal indicated to the applicants it had sdafificulty accepting their arguments that
they would be blacklisted or their employment oppoities would be diminished because
they bore the name [deleted: s.431(2)]. In makirag statement, the Tribunal referred to the
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fact they had now conceded their mother was théenaf [government employment], and
that their sister had also worked prior to volumyaresigning from her position.

The second applicant responded to this sayingdegtit his sister had obtained a job
through a friend of his mother, but had not eampaold money which was why she stopped
work. The first applicant said his sister had relyetold him that although she had been
looking for a job, she hadn’t been able to find ée8 months. The Tribunal asked whether
he believed this was because of poor economic tiondiin Zimbabwe or for some other
reason. He said he believed it was because sHdaljbaurname “[name deleted: s.431(2)]"].
He said she had a good education and should becaté a reasonable job.

The Tribunal asked about the assertion in the efmani their mother that their sister [Ms A]
had been harassed shortly prior to July 2011. sBEleend applicant answered saying there
was not much detail, but he believed she was pickeat a road block and asked questions
about who she was, and they had spoken roughlgrtoe also said he himself had been
held up and “roughed up” in the past by authoriti€se Tribunal asked what he meant by
this. He said they had been rude to him, and ted to provoke him. He denied, however,
that he was subjected to any physical mistreatment.

The first named applicant also said that on thesion he and his mother had been detained,
they were taken to a police station and asked dtisdather and his whereabouts, and it was
said that they were MDC supporters. He said haghothis was to intimidate them and
make them afraid. He said this lasted for abdub@s.

The Tribunal asked the second applicant abounkisivement with [Business 6]. He said
his situation was the same as his brother in tedtetped [details deleted: s.431(2)], and had
no financial interest in the business other thaaraemployee.

The Tribunal indicated it had some difficulty edisifing a nexus between their claimed fear
of harm on return to Zimbabwe and a Conventionaeaand whether if could accept there
was a real chance they would face persecution Beaafitheir relationship to their father, or
because of an imputed political opinion due torthelationship to their father.

The first applicant said he believed when his fate&urned to Zimbabwe, he had been
guestioned about his sons’ whereabouts and whattbee doing. This gave him further
concern for what would happen if they were nowetinim.

The Tribunal asked both applicants whether theyldesh involved in any activities in
Australia of a political nature or with anythingaticould give rise to a perception they were
opposed to the Zimbabwean government. Both saglwere not involved in such activities.

Finally, the Tribunal raised with both applicartte delay in their protection visas, in that
whilst they arrived in Australia in 2005, they haat lodged their protection applications
until 2011. The second named applicant said eisdlgrihey had hoped things would
improve during their absence, and that some [deti@leted: s.431(2)] like his father had
been able to get their assets returned and theg lngreful that in the elections, the ZANU
PF would lose and the MDC would be elected. Tis fiamed applicant agreed with those
explanations as to why the application had beeayeel. He said he hoped things would
improve if the MDC won the elections, but this et occurred.
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The Tribunal invited both applicants to indicatéhiére was anything else they wished the
Tribunal to consider. Neither raised any new infation.

The Tribunal indicated it had concerns about whebh@ot it could accept they had a well
founded fear of persecution for a Convention reakthey returned to Zimbabwe now or in
the reasonably foreseeable future, and in parti@daut whether they would be black listed
or targeted because of their name, or associatitbntiaeir father. In that regard, it pointed to
the continuing employment of their mother in a [goyment position].

It indicated it may need to formally put to eachttegm information for their comment and
response, but rather than doing this at hearind,ilsaecessary, it would write to them
setting out that information and inviting them tmnament and respond.

In response to a question from the second applataouit whether further information could
be provided to the Tribunal, the Tribunal indicatiedould consider any further information
provided up to the point where a decision was made.

Post Hearing Action

Following the hearing, the Tribunal wrote to eatthe applicants pursuant to Section 424A
of the Act setting out information which, if acce@t would be the reason or part of the
reason for affirming the decision not to grant themotection visas. In relation to the first
applicant, this invitation was in the following tes:

The particulars of the information are:

1. Information relating to your mother and your sister [Ms A], and your claim that persons with the
name [surname] are blacklisted in Zimbabwe becausef their association with your father [Mr
C], and that you would be deprived of employment iffou returned to Zimbabwe for reason of
an imputed political opinion or because of your redtionship to your father

In the interview with the departmental delegaté Juy 2011 you and your brother said:
* Your mother was [working] for a medium sized compaaithough neither of you were able
to identify the name of the company.
< Anyone with the name [surname] will be in troubfelahe name had been destroyed.
e Your sister [Ms A] was working in Zimbabwe in a finess] owned by [a sportsperson].

At the hearing on [date] January 2012 you iniigtid that your mother was [profession] and had
worked for a friend for about 20 years, but youeweot aware of the name of the friend, or the name
of the business, other than it was just [profe§dimsiness. You said your mother’s full name was
[Ms B] and that [surname] was not a common naniénmbabwe.

The Tribunal noted at hearing that the email asklfer your mother on the email you submitted as
part of your material to the Tribunal was [Ms BHandicated information it found on [an] internet
page for a woman named [Ms B] indicated that persas [details deleted: s.431(2)] which is a
Zimbabwe Government Agency. The Tribunal alsodatid other information it accessed on the
internet suggested that same woman was [detaildation to employment deleted: s.431(2)].

When this information was raised with you at hegyiyou then told the Tribunal that the woman it
referred to was your mother and that she had wdidethe same Government department for a long
time, and had certainly worked there prior to yomang to Australia in 2005. Your [brother], in his
evidence to the Tribunal later confirmed that yowather held the position referred to with the
[department].

In your evidence to the Tribunal, you said thatirysister [Ms A] studied [subject] in [Country 4}ch
later worked in the [Country 5] before returningZimmbabwe to be with your mother about two years
ago. You said that she had then been working indtion] in Harare, but gave up that job because it



did not pay enough, and had been out of work fouaB-8 months since then. Your [brother] in his
evidence to the Tribunal agreed with your assestmmthis issue.

Why this information is relevant to the review

You have provided inconsistent information to thepBrtment and the Tribunal about the nature of
your mother’'s employment, and her employer an@dbib mention until confronted with information
obtained by the Tribunal, that she holds a lonmtgrosition] in a Zimbabwean Government Agency
and appears to have held that position througli@upériod you claim your family was the subject of
harassment by Zimbabwe government and its supgorter

The information in the internet articles concernyiogir mother and your concession that it was
correct is inconsistent and in total contrast tanyiaitial evidence to the Tribunal and information
provided to the department, that your mother wasfg@ssion] working for a friend in a small
business. If accepted, that information may leadTthibunal to conclude you and your brother lack
credibility on this aspect specifically, and sougghtonceal the fact your mother has maintained
[government] employment despite your claims thatifamembers have been targeted and harassed
by government authorities because of their relatigmto your father. It may lead the Tribunal to
doubt your credibility and that of your brother maenerally and in particular your claims to have a
well-founded fear of persecution if returned to Babwe now or in the reasonably foreseeable
future. It may also lead the Tribunal to concluidattas your mother has held a [Government]
position throughout the period you claim peopleaisged with your father have been harassed and
targeted and have lost their jobs, that your clansthose of your brother that persons associated
with your father’s family and those with the [sunma“[name]”] are blacklisted, and that you would
be denied employment because of your name oradititi with your father’s family are not well
founded. It may also lead the Tribunal to rejeairyclaim that you would be imputed to have a
political opinion opposed to the government, ot freu were perceived to support the MDC simply
because of your relationship to your father.

Your own assertion, and the agreement by your fierdthat your sister [Ms A] returned from
overseas after the time you claim your family weestarget of harassment and threats and found
employment in her chosen industry until she regsignay also lead the Tribunal to conclude your
claims and those of your brother that persons #sgacwith your father's family and those with the
name [surname] are blacklisted and denied employarahthat you would be denied employment
because of your name or affiliation with the fanofyyour father are not well founded It may also
lead the Tribunal to reject your claim that you \eblbe imputed to have a political opinion opposed
to the government or that you were perceived t@stthe MDC simply because of your
relationship to your father.

This may lead the Tribunal to find that you do hate a well-founded fear of persecution for reason
of an imputed political opinion or membership ofiydather’s family, which would be the reason or
part of the reason to affirm the decision not @ngryou a protection visa.

Information relating [to] your father

The Tribunal has information from several intemegtorts (including the attached report from [report
deleted: s.431(2)] that suggest your father [Mn@k the subject of an Interpol arrest warrant idsue
in [year] and was initially arrested on that watran[Country 2] in [date]. Those reports suggdesst
was extradited to Zimbabwe and [details deletetBH2)].

In your submissions and evidence to the Tribunal said that authorities in Zimbabwe had
threatened and harassed members of your famihyeipast in an attempt to determine the
whereabouts of your father. Your [brother], in digdence to the Tribunal agreed with your
assertions on this issue.

Why this information is relevant to the review
This information, if accepted may lead the Tributwatonclude any interest of Zimbabwe authorities

in your father is simply related to the pursuibotstanding criminal charges from [year], and ne d
to his political opinion (actual or imputed). It ynalso lead the Tribunal to conclude that any edéer



authorities in Zimbabwe may have shown in you omners of your family since [year] was related
to determining the whereabouts of your father, thadl now he has been returned to Zimbabwe
[details deleted: s.431(2)], any such interestan gr other members of the family has ceased. As a
result, the information may lead the Tribunal tadfthat you and other members of your family are of
no adverse interest to authorities or their sugpsiin Zimbabwe, and that your claimed fear of
persecution is not well-founded. If so, this wobklthe reason or part of the reason to affirm the
decision not to grant you a protection visa.

84. Inrelation to the second applicant, the invitatiaas in the following terms:

The particulars of the information are:

1.

Information relating to your mother and your sister [Ms A], and your claim that persons with the
name [surname] are blacklisted in Zimbabwe becausef their association with your father [Mr C],
and that you would be deprived of employment if youeturned to Zimbabwe for reason of an
imputed political opinion or because of your relatonship to your father

In the interview with the departmental delegaté July 2011 you and your brother said:
» Your mother was [profession] and that she workedcifmedium sized company, although neither of
you were able to identify the name of the company.
» Anyone with the name [surname] will be in trouble@lahe name had been destroyed.
» Your sister [Ms A] was working in Zimbabwe in a finess] owned by [a sportsperson].

At the hearing [in] January 2012, your [brothierhis evidence initially said that your mother was
[profession] and had worked for a friend for ab®dtyears, but he was not aware of the name ofrinecd,
or the name of the business, other than it wasajugprofession] business. He said your mothetlsname
was [Ms B] and that [surname] was not a common narnZémbabwe.

The Tribunal noted at hearing that the email agsifor your mother on the email you submittedaas qif
your material to the Tribunal was [Ms B] and indezhinformation it found on [an] internet page #or
woman named [Ms B] indicated that person was [tetaleted: s.431(2)] which is a Zimbabwe
Government Agency. The Tribunal also indicatedenthformation it accessed on the internet suggdeste
that same woman was [details in relation to emplkyhdeleted: s.431(2)].

When this information was raised with your braththearing, he then told the Tribunal that thenaa it
referred to was your mother and that she had woidethe same Government department for a long,time
and had certainly worked there prior to him conmtim@ustralia in 2005. In your evidence to the Tribly

you later confirmed that your mother held the positeferred to with the [government agency].

In his evidence to the Tribunal your [brothersthat your sister [Ms A] studied [subject] in [@utry 4]
and later worked in the [Country 5] before retughio Zimbabwe to be with your mother about two gear
ago. He said she had then been working in [vochiioHarare, but gave up that job because it didpay
enough, and had been out of work for about 6-8 hwsince then. In your evidence to the Tribunal you
agreed with your brother’s assertions on this issue

Why this information is relevant to the review

You and your brother have provided inconsisterdrimiation to the Department and the Tribunal ablogit t
nature of your mother’s employment, and her emplayel failed to mention until confronted with
information obtained by the Tribunal, that she kadposition] in a Zimbabwean Government Agenay an
appears to have held that position throughout #rg you claim your family was the subject of
harassment by Zimbabwe government and its supgorter

The information in the internet articles concernyrmgir mother and your agreement that it was coisect
inconsistent and in total contrast to informatisayided to the department, and the evidence ihjtial
provided by your brother to the Tribunal that yousther was [profession] working for a friend inraal
business. If accepted, that information may leadTthbunal to conclude that you and your brothek la
credibility on this aspect specifically and soutghtonceal the fact that your mother has maintained
[government] employment despite your claims thatifia members have been targeted and harassed by
government authorities because of their relatignihiyour father. It may lead the Tribunal to doybtir
credibility and that of your brother more generalhd in particular your claim to have a well-fouddear
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of persecution if returned to Zimbabwe now or ia teasonably foreseeable future. It may also lead t
Tribunal to conclude that as your mother has hdf@avernment] position throughout the period yoairci
people associated with your father have been hedaasd targeted and have lost their jobs, that glaims
and those of your brother that persons associaithdyaur father’s family and those with the name
[surname] are blacklisted, and that you would b@etbemployment because of your name or affiliation
with your father’s family are not well founded.nftay also lead the Tribunal to reject your claint au
would be imputed to have a political opinion oppgbs®the government, or that you were perceived to
support the MDC simply because of your relationgbigour father.

The evidence of your [brother] (and your agreemetit the accuracy of that evidence) that your siites
A] returned from overseas after the time you clgour family was the target of harassment and teraad
found employment in her chosen industry until skgned may also lead the Tribunal to conclude your
claims and those of your brother that persons &ssacwith your father’s family and those with th@me
[B] are blacklisted and denied employment and ylatwould be denied employment because of your
name or affiliation with the family of your fathare not well founded. It may also lead the Tribupal
reject your claim that you would be imputed to haveolitical opinion opposed to the governmenthait t
you were perceived to support the MDC simply beeaxfsyour relationship to your father.

This may lead the Tribunal to find that you do hate a well-founded fear of persecution for reasfcan
imputed political opinion or membership of yourhfat's family, which would be the reason or parthef
reason to affirm the decision not to grant you@ewtion visa.

Information relating [to] your father

The Tribunal has information from several intenregtorts (including the attached report from [report
deleted] that suggest your father [Mr C] was thgiect of an Interpol arrest warrant issued in [yead
was initially arrested on that warrant in [Courn®ly Those reports suggest he was extradited tdalwe
and [details deleted: 5.431(2)].

In your submissions and evidence to the Tribunal s&id authorities in Zimbabwe had threatened and
harassed members of your family in the past inteemgpt to determine the whereabouts of your father.
Your [brother] in his evidence to the Tribunal afsade similar assertions on this issue.

Why this information is relevant to the review

This information, if accepted may lead the Tributwatonclude that any interest of Zimbabwe authesiin
your father is simply related to the pursuit ofstahding criminal charges from [year], and not ttukis
political opinion (actual or imputed). It may alead the Tribunal to conclude that any intereshatities
in Zimbabwe may have shown in you or members of yamily since [year] was related to determining
the whereabouts of your father, and that now hebkas returned to Zimbabwe [details deleted: s2)31(
any such interest in you or other members of th@lfahas ceased As a result, the information mag lihe
Tribunal to find that you and other members of yfaumily are of no adverse interest to authoritietheir
supporters in Zimbabwe, and that your claimed &arersecution is not well-founded. If so, this Wwbbe
the reason or part of the reason to affirm thegiecinot to grant you a protection visa..

[In] January 2012, the Tribunal received a postingasubmission from the applicants,
attached to which was a news report relating tdipal developments in Zimbabwe. The
Tribunal confirmed with the applicants that thi®sussion was not a response to the s.424A
invitations set out above.

[In] February 2012, the Tribunal received a writtesponse from the applicants to the
S.424A invitation, in which they state:

Their mother’s job “was not big hence she got @aidw wage (“it’s just an agency that
provides services for the government”) and theyraitithink they had to explain in depth
about her job until the Tribunal raised the mattiethe hearing.



Their mother started out as [profession deletei®1£2)] and then moved to [profession
deleted: s.431(2)].

They always considered her job a small positiontaed father provided for the family,
and when he left it was hard for their mother tpmart them due to her low salary.

Their mother had been able to keep her job as elelaped a good relationship with her
superior who was able to influence senior managétodmelp her secure her
employment and provide for the family.

During the “witch hunt” surrounding their fatherenthe years, their mother had
developed “a strong network in the company” whittbveed her to retain her
employment. Despite this there had been threatseteecurity of her job, and she may be
let go any day, and may not be able to find a jebvehere.

Their sister was out of work and unable to findtAeojob. She got her first job through a
friend but left because it was not paying well. 8hd tried for numerous other jobs but
has not been successful. She is well qualifiecadat of companies in Zimbabwe are
being indigenised with the Government taking soomrolling percentages and this has
“no doubt cast a political shadow over their hiripgpcesses.’'Many of her friends who
came back from studying overseas have been empfeyidtbut too many problenis

A further reason why their sister is unable toagib is because a lot of companies are
now owned by the Government and run by memberswérmment who have their own
interests and give positions to family and peopleperceived to be part of a different
political group. As their surname is not commoZimbabwe, anyone with that name is
perceived to be related to their father, and peoyake it hard for family members to get
jobs and also took over their fathers companies.

Many relatives lost their jobs because of theinéatand have had to leave the country to
get jobs.

Even though their mother “works for the companys ttiid not stop police harassing her.

In relation to their father, his problems were redated simply [details deleted: s.431(2)].
His legal issues are politically motivated. An extrfrom a statement by an MDC leader
[name deleted: s.431(2)] was referred to.

Even before [year deleted: s.431(2)] when falsegaliions were made against their
father, there had been incidents involving therscavhen they could have been killed. In
addition, there had been threats from ZANU PF wiiisir father was still in the country.
As such regardless of their father’s whereabowsabse he is back in Zimbabwe, there
remains a threat to him and his family.

Their father was also falsely accused in 1997 dradges against him were dropped, but
after his interview in 2002 “they” pushed hardedestroy the family name, and the
family was unfairly treated.

If the family had not been threatened and treatdditly they would not have a problem
returning to Zimbabwe. They both fear for the satdtthe family.



COUNTRY INFORMATION
General information

87. The 2010 United States Department of St&teuntry Reports on Human Rights Practices
(published in April 2011 ) contains the followingesview on Zimbabwe:

Zimbabwe, with a population of approximately 11.4lion, is constitutionally a republic, but the
government, dominated by President Robert MugabénanZimbabwe African National Union-
Patriotic Front (ZANU-PF) since independence, waisfreely elected and was authoritarian. The last
four national elections--the presidential eleciioi2002, parliamentary elections in 2005, harmashize
presidential and parliamentary elections in MaréB&, and the presidential run-off in June 2008-ewver
not free and fair. In the March 2008 elections, factions of the opposition Movement for Democratic
Change (MDC), known as MDC-T to denote Morgan Tgai's faction and MDC-M for the group led
by Arthur Mutambara, gained a parliamentary majoiMugabe was declared the winner of the June
2008 run-off election after opposing candidate Tigwai withdrew due to ZANU-PF-directed violence
that made a free and fair election impossible. Natjons subsequently took place, and in September
2008 the three parties signed the Global Polidgaeement (GPA), a power-sharing agreement under
which Mugabe would retain the presidency and Tswangould become prime minister. In February
2009 Tsvangirai was sworn in as prime minister, @ea cabinet ministers and deputy ministers from
MDC-T, MDC-M, and ZANU-PF also were sworn in. Althgh the constitution allows for multiple
parties, ZANU-PF, through the use of government gardmilitary forces, continued to intimidate and
commit abuses against members and supporterseaf jpifitical parties and obstructed their actiwtitn
numerous instances, ZANU-PF leadership took actmasimplemented policies that were contrary to
the terms set out in the GPA. In February 200NhAgonal Security Council (NSC) was established to
provide policy oversight and guidance to the ségdiorces and direction to the Joint Operation
Command (JOC--a group of senior security and einituthorities). There were instances in which
elements of the security forces acted independeityvilian control.

Security forces, police, and ZANU-PF-dominated edata of the government continued to commit
numerous, serious human rights abuses. ZANU-PRsm@mt control and manipulation of the political
process through trumped-up charges, arbitrarytairgsnidation, and corruption effectively negatie
right of citizens to change their government. Theeee no politically motivated killings by governnie
agents during the year; however, security forcesicoed to torture, beat, and abuse non-ZANU-PF
political activists and party members, studentégadand civil society activists with impunity.
Projections of an early election in 2011 also fedn increase in the number of cases of harassandnt
intimidation of civil society, humanitarian orgaations, and the media toward the end of the year.
Security forces continued to refuse to documeresas political violence committed by ZANU-PF
loyalists against members of other political pattierison conditions improved but remained harsh an
life threatening. Security forces, which regulaabted with impunity, arbitrarily arrested and de¢si
political activists not associated with ZANU-PF, migers of civil society, labor leaders, journalists,
demonstrators, and religious leaders; lengthy jatetetention was a problem. Executive influence an
interference in the judiciary continued, and theegament infringed on citizens' privacy rights. The
government continued to use repressive laws toregpgreedom of speech, press, assembly, assogiatio
and movement. The government restricted acadergcl@m. High-ranking government officials made
numerous public threats of violence against dematwst and political activists not associated with
ZANU-PF. The government continued to evict citizansl to demolish homes and informal
marketplaces. Farm invasions continued, and thergovent impeded nongovernmental organization
(NGO) efforts to assist those displaced, as wetlthsr vulnerable populations, albeit to a lessgree
than in 2009. Government corruption remained widesgp. The following human rights violations also
continued: government restrictions on domesticiateinational human rights NGOs; violence and
discrimination against women; trafficking of womand children; discrimination against persons with
disabilities, ethnic minorities, the lesbian, gaigexual, and transgender (LGBT) community, and
persons with HIV/AIDS; harassment and interferewi labor organizations critical of government
policies; child labor; and forced labor, includilbg children.

88. In October 2010 the UK Border Agency in iSgerational Guidance Note for Zimbabwe
made the following observations on treatment of M&@porters and other perceived
opponents of ZANU-PF, and developments since 008 »ower sharing agreement:



Treatment. Since the party was formed in 1999, many MDC atfiiiave been subjected to
restrictions on their freedom of expression, paditintimidation, assault, arbitrary arrest and
detention, imprisonment, torture, kidnapping, rame murder. This treatment has mostly been
perpetrated by the Government, the security fore&&U-PF activists and youth and war veterans
groups. Historically, such treatment has escalaealind the time of general, presidential and by-
elections.

3.6.3 There was a dramatic increase in political violerazel repression in March and April 2007 with
hundreds of activists arrested and detained witlahigirge following protests that culminated in
Harare on 11 March. However, it was after Morgarvdisgirai won the presidential poll on 29 March
2008, although according to official figures, wititdhe 50% plus one vote he needed for outright
victory that arguably the worst political perseaurtiof recent times in Zimbabwe occurred. The result
necessitated a run off which was scheduled fonieJZANU-PF’s response was to unleash a
whirlwind of violence in which over 180 people, thothose perceived to be MDC supporters, were
killed, at least 9,000 injured from torture, beaand other violations and at least 36,000 dispthc
The violence continued after the election,

particularly in rural areas, and even after a Meraadum of Understanding, which included a call for
an end to the political violence, was signed byphsdies to the talks on 21 July 2008.

3.6.4 By 22 August 2008, the FCO was reporting that Ewélpolitical violence and intimidation had
fallen relative to the peak period of electoralleiuce, with the groups of ZANU-PF youth previously
prevalent in the wealthier northern suburbs of Harhaving dispersed.3 However, by the end of
September there were reports that violence ha@dap in the Mbare suburb of Harare when MDC
supporters sought to reoccupy properties they hashtevicted from during the height of the violence.
According to the FCO, the situation also remainease in parts of Mashonaland and Manicaland,
where the ZANU-PF leadership was vicious. Accesisdaural areas continued to be restricted by
roadblocks, with groups of ZANU-PF youth still presin those areas and the main bases still in
place. Attacks, abductions and arrests of perceM&C activists were still occurring around the
country, but at a lower level than April - June €TlRCO concluded that while there was a downward
trend in violence, the situation remained unpreatié¢ and incidents of violence across the country
continued, noting that it could deteriorate furtheithout warning.

3.6.5 The situation did deteriorate for a while, with idents of political violence/human rights abuses
against MDC supporters, human rights defendersathérs perceived to oppose ZANU-PF increasing
between October and December 2008 before falliral lagain in 2009 to levels broadly comparable
to those which have existed in Zimbabwe for the¢ gasgeral years outside periods of heightened
tension such as at election times.

3.6.6 In the October — December 2008 period there wecaiad 30 abductions and prolonged
detentions of both high profile and low level MD@&iasts and human rights defenders. Attempts to
secure their release dominated the news througlednly months of 2009. Only in March 2009 were
most of those who had been detained released né semained in custody. However, by mid 2009 all
political prisoners had been released although sameeonly on bail. Also from October to December
2008, demonstrations by students, health workessmen, Zimbabwe Congress of Trade Unions, the
National Constitutional Assembly and other humayhts groups were brutally broken up. Human
rights defenders and journalists experienced heigbd levels of harassment. Violence and arrests
intensified in the diamond mining area of Maranynicaland and sporadically, elsewhere in the
country. In several cases, soldiers protested pagr assaulting people and confiscating goods and
money. In Victoria Falls, 120 households were fdrt@edestroy their homes.

3.6.7 From early 2009 there were increasing reports dfibeitory violence perpetrated by MDC
supporters on ZANU-PF members. MDC supporters isidaaland Central province, a strong area
of support for Mugabe and one of the areas thdesed the worst election-related violence, went on
the rampage kidnapping alleged members of ZANU-RFteeating them. However the scope of this
violence did not bear comparison to the widesprstate sponsored violence seen during 2008.

3.6.8 The Zimbabwe Human Rights NGO Forum (ZHRF) repdhatduring the period of 1January
2009 to 30 June 2009 there were a total of 1,09Gdmurights violations of which 282 instances were
due to political intimidation and victimisation, @dnstances were for unlawful arrest and detention
and 203 instances were for a restriction in freedafrexpression/movement (for a full breakdown



please see link below).8 For the same period ir82@0the height of the election violence, thereawe
8,558 recorded human rights violations. The 20@8rks are also markedly lower than during the
same period in 2007 when there were 5,307 recohdadan rights violations. However, it should be
noted that on 14 October 2009 the ZHRF announcetitlivas suspending the production of the
Monthly Political Violence Reports because it conéd to receive new cases from 2008 that were
previously unrecorded. The Forum has therefore lvesbto resume such production once the statistics
have been reconciled.

3.6.9 There are many reports that suggest that violeageeriodically on the increase in Zimbabwe but
there is no evidence to suggest that the violeasadached the scale of that witnessed after tlo8 20
election. The recent violence has also been dideatéMDC and human rights activists and is not of
the widespread random nature of previous yearsre have, however, also been reports that show
that MDC rallies are taking place in Zimbabwe witth@ny intimidation or harassment from those
associated with ZANU-PF or the police. Furthermdrigh profile MDC or human rights activists

have been acquitted recently in the courts (RoynBttnJestina Mukoko) or are now in government
(Hebson Makuvise renounced his refugee statusitJth to become Zimbabwe's ambassador to
Germany).

3.6.10 A recent UK Fact Finding-Mission (FFM) found that:

“...political violence or the threat of violence comied, though levels of violence were (relativédy)
and less widespread (when compared to peaks, sudhring elections). A representative of a large
international NGO noted that a lack of reliableanfation made it difficult to gauge actual levefs o
violence and added that reports of violence mayehsen overstated. A major NGO stated that it was
not aware of widespread violence and the Cathobien@ission for Justice and Peace (Zimbabwe)
(CCJPZ) observed that there was little politicadleince but both added that this might be because
people feared further violence.

3.6.11 “The FFM went on to say:

“...There were a number of views expressed aboytribfile of those at risk of violence. The
Counselling Services Unit stated that violence taageted at those with a political profile, not
necessarily of a high level, but there would bénterest in MDC supporters who were not active. An
international NGO considered risk depended on thading of the individual in society in addition to
political activity. In rural areas those consideradluential (such as teachers, business people and
professionals) might be at risk even for relativiely level political activity. The Bulawayo Agenda
reported that ordinary people were not threatenatithere had been some threats made against
“activists”. The Research Advocacy Unit listed thasconsidered at risk included MDC activists,
those suspected of being MDC members and memblIG@$. A couple of organisations stated that
individuals who failed to identify with a politicakrty were viewed with suspicion.”

3.6.12 The FFM stated that:

“...Rural areas, specifically those provinces considieby ZANU-PF to be its heartlands
(Mashonaland (Central, East, and West), Manicalavidsvingo, and Midlands) were considered to be
less open politically and more prone to violencantthe main cities and towns.

“...Urban areas, specifically Bulawayo and Harare,r&@onsidered by most organisations to be
relatively safe from violence, especially for omlipn MDC supporters. A major NGO noted that urban
areas benefited from higher levels of scrutinyH®/media, civil society and international
organisation. However, several organisations ndteat small urban centres such as Bindura,
Chiredzi, and Buhera, along with some peri-urbaeaa, such as Epworth (south Harare), were also
subject to the risk of sporadic violence.”

Returnees to Zimbabwe

89. In 2002 the Australian Department of Foreign Afaand Trade (“DFAT”) provided the
following advice on returnees to Zimbabwe:

Q.1 ARE YOU AWARE OF ANY INFORMATION WHICH MAY SUBHIATE THE
CLAIMS OF THE MEDIA REPORT (ROW OVER ASYLUM SEEXERBRITAIN -
HOBART MERCURY 15/01/2002) THAT RETURNED FAILEDLABYSEEKERS ARE AT
RISK?



Q.2 IF AT RISK, WHAT IS THE NATURE AND EXTENT OETRISK
PARTICULARLY TO WHAT EXTENT IS ANY FEARED VIOLENKELY TO BE
RANDOM OR SPECIFICALLY TARGETTED AGAINST CLASSEREJRJRNEES?

Al EXCEPT IN THE CASE OF HIGH PROFILE OPPOSITIGBBRES, PARTY
OFFICE-HOLDERS AND ORGANISERS (IF ANY HAVE CLAIMBNSUCCESSFULLY,
ASYLUM), WE DO NOT CONSIDER RETURNED ASYLUM SEEWERESGENERALLY
AT RISK. IN RELATION TO THE TWO RECENTLY RETURNBMBABWEANS WHO
WERE THE SUBJECT OF MEDIA REPORTS, OUR INQUIRIEBEHHREVEALED NO
EVIDENCE THAT THEY WERE APPREHENDED OR MISTREATEDBE
AUTHORITIES. THEY HAVE "GONE TO GROUND", PRESUMABEXRING FOR
THEIR SAFETY. COMMERCIAL FARMERS WHO MAY HAVE SBHEIEAT THE
HANDS OF LAND SETTLERS, AND BE OPPOSITION SYMPARBSWOULD NOT BE
AT RISK ON RETURN.

A2 HARARE INTERNATIONAL AIRPORT IS NOT HEAVILYIRE@D. WHILE THE
AUTHORITIES PRESUMABLY HAVE, OR COULD REQUIRE, AREEO PASSENGER
LISTS, WE ARE NOT AWARE OF ANY EVIDENCE OF PEORIN® PICKED UP ON
RETURN AND TAKEN AWAY BY THE POLICE. THERE IS ANME AND WELL-
INFORMED NGO COMMUNITY IN ZIMBABWE, WITH LINKS O\BHAS, AND THEY
WOULD BE QUICK TO DRAW ATTENTION TO SUCH CASES|INTGNG INFORMING
FRIENDLY DIPLOMATIC MISSIONS SUCH AS OUR OWN.

HUNDREDS OF ZIMBABWEANS ARE DEPORTED FROM THE URHEAEAR. THEY
RETURN WITH A DEPORTATION CERTIFICATE WHICH DOES MBIOW WHY THEY
HAVE BEEN DEPORTED (IE, NO DISTINCTION IS MADE BEEEM FAILED ASYLUM
SEEKERS AND OTHER DEPORTEES). AFTER PASSING THROMBIHGRATION,
THEY LEAVE THE AIRPORT. BRITISH AIRWAYS, WHICH BLUIEPORTEES BACK
FROM THE UK, HAS NOT NOTICED ANYTHING UNTOWARD HERMG TO ITS
DEPORTEE PASSENGERS ON ARRIVAL. THE BRITISH HIGMMISSION IS AWARE,
FROM MEDIA REPORTS ONLY, OF DIFFICULTIES IN ONLYO'WASES, BUT HAS
BEEN UNABLE TO SUBSTANTIATE THE DETAILS. THE DEFEESI THEMSELVES
HAVE NOT COME FORWARD.

THERE IS, NEVERTHELESS, A CLIMATE OF FEAR PREVALENTHE COMMUNITY,
PARTICULARLY AMONG OPPOSITION AND NGO FIGURES WHYEA PROFILE.
THIS FEAR IS GENERATED NOT SO MUCH BY ACTS OF VNIIEEAS BY THREATS
OF VIOLENCE. ATTACKS ON THESE AND OTHER PEOPLE@EDMENTED IN NGO
REPORTS SUCH AS THE ZIMBABWE HUMAN RIGHTS NGO FORW# MOST
RECENT REPORT (DECEMBER 2001) WHICH YOU HAVE. THEREIDESPREAD,
SPORADIC LOW-INTENSITY POLITICAL VIOLENCE IN RURBRWNSHIPS AND
HIGH-DENSITY SUBURBS. THERE IS ALSO SPORADIC VIG@EGN COMMERCIAL
FARMS THAT ARE TARGETTED BY LAND SETTLERS, USURILTM GOVERNMENT
SUPPORT. THE WORKFORCE SUFFERS THE MOST FROM THESECKS. THE
COMMERCIAL FARMERS THEMSELVES (USUALLY "WHITE") RRRELY
SERIOUSLY INJURED OR KILLED, AND THIS IS PROBABHE RESULT OF
UNWRITTEN GOVERNMENT POLICY. (CX61279 DFAT, CIR18(02. Treatment of
returnees in Zimbabwe. 18 January 2002)

90. On 15 April 2002 DFAT provided further advice redjag returnees to Zimbabwe:

Al WHAT IS THE LIKELY TREATMENT OF ZIMBABWE RETURNEES
FOLLOWING THE RESULTS OF THE ELECTIONS?

THE SITUATION REMAINS BASICALLY THE SAME AS IT WASBEFORE THE
ELECTIONS. THE PRE-ELECTION VIOLENCE - POLITICAL INIMIDATION - HAS
TURNED TO POST-ELECTION RETRIBUTION. SUPPORTERS DHE OPPOSITION
MOVEMENT FOR DEMOCRATIC CHANGE (MDC) HAVE BEEN THBMAIN BUT
NOT EXCLUSIVE VICTIMS OF THIS VIOLENCE. THE MDC CLAVS AT LEAST 10
OF ITS SUPPORTERS HAVE BEEN KILLED IN THE FOUR WEBKSINCE THE
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PRESIDENTIAL ELECTION. THE MDC CANDIDATE OFFICIALLYRECORDED 42%
OF THE VOTE IN A POLL WIDELY BUT NOT UNIVERSALLY RESARDED AS
RIGGED. IN REALITY, IT IS LIKELY THE MDC CANDIDATE POLLED MORE THAN
50% OF THE VOTE. WHATEVER THE CASE, THE MDC AND ITSUPPORTERS ARE
NOT A MINORITY GROUPING WITHIN THE COUNTRY. THERE RE AREAS AND
COMMUNITIES, NOTABLY HARARE AND BULAWAYO, WHERE PEMLE WHO
ARE AT RISK OR WHO HAVE BEEN VICTIMS OF VIOLENCE CN MOVE TO AND
LIVE IN RELATIVE SAFETY.

OUR CONTACTS WITH THE BRITISH AND SOUTH AFRICAN HIG COMMISSIONS,
AND BRITISH AND SOUTH AFRICAN AIRWAYS WHICH FERRY HE BULK OF
DEPORTEES BY AIR BACK INTO THE COUNTRY, HAVE TOLD B THEY ARE
AWARE OF NO INCIDENTS WHERE RETURNEES HAVE BEEN TAN AWAY BY
AUTHORITIES OR OTHERWISE SUBJECTED TO HARM ON RETUR

IN THE POST'S VIEW, ZIMBABWEANS BEING RETURNED TOHE COUNTRY DO
NOT FACE ANY ADDITIONAL RISK THAN THOSE ALREADY LIVING HERE.
THERE ARE INCIDENTS OF POLITICALLY-MOTIVATED VIOLENCE
THROUGHOUT THE COUNTRY, MORE PERVASIVE IN SOME ARERAGAINST
MDC SUPPORTERS THAN IN OTHERS. THERE ARE, HOWEVERREAS WHERE
PEOPLE OF EITHER MAJOR POLITICAL DISPOSITION CANVYE RELATIVELY
SAFELY.

A2 HAS THE SITUATION CHANGED AS A RESULT OF THE SSPENSION OF
ZIMBABWE FROM THE COMMONWEALTH?

NO. THE GOVERNMENT REACTED ADVERSELY TO THE DECISIMDON 19 MARCH
TO SUSPEND ZIMBABWE FROM THE COUNCILS OF THE COMMOMEALTH FOR
12 MONTHS. MOST OF THE IRE, HOWEVER, HAS BEEN DIREED AT WHAT ARE
PERCEIVED TO BE THE "WHITE" COMMONWEALTH COUNTRIESNCLUDING
AUSTRALIA. THIS ADVERSE REACTION IS A FACTOR MORE RLEVANT TO THE
TRAVEL ADVICE TO AUSTRALIANS, LAST AMENDED ON 20 MARCH, THAN TO
RETURNING ZIMBABWEANS, INCLUDING THOSE RETURNED FRM AUSTRALIA.
(CX 63792 - COUNTRY INFORMATION REPORT NO 091/0% April 2002)

In October 2007 DFAT updated its 2002 advice altudents studying overseas as follows:

A We are not aware of difficulties by Zimbabweaegirning from study from overseas in countries
critical of the Government of Zimbabwe (GOZ) sushfastralia, the United States, Canada and the
United Kingdom. We have seen no evidence thatithpls fact of studying in those countries would
attract punitive action by the GOZ. Officers oét@entral Intelligence Organisation (ClO) have been
working under cover for some time as Immigratioffic@fs at Harare International Airport. If an
individual student was active in organisations sabjo harassment by the GOZ, such as the
Movement for Change (MDC), trade unions or civitisty organisations, it is possible that she might
be identified on arrival at Harare Airport. If smy punitive measures taken against her by the GOZ
would be the result of such activism, not of simipiving studied in Australia. (Department Foreign
Affairs and Trade, 2007, DFAT Report No. 717, 23dber 2007).

Further advice from DFAT in August 2009 indicatédDC supporters can live safely, that is
free from politically-motivated violence, in Haraa@d other major population centres in
Zimbabwe. The only exception might be the squdisérict of Epworth on the fringe of
Harare, where community violence is not uncomm@IAC Country Information Service
2009, Country Information Report No. 09/63 — CR$jlest No. ZWE9736: Update of
country information post February 2009, (sourcednfiDFAT advice of 31 August 2009),



93. A more recent (May 2011) DFAT report to the Tribupevided an update on the issue of
returnees to Zimbabwe who had studied in Australia:

Post does not consider that there is strong risirson returning from studying abroad would be iregu
with anti-ZANU-PF beliefs in the absence of othextbrs like prior political activism. Zimbabwe has
exceptionally large Diaspora. While the Diasparaiewed as pro-MDC, most Zimbabweans of all
political persuasions have close family and frieadsoad. Many children of those who have attained
wealth through their association with ZANU-PF sézktudy abroad in countries like the UK, USA and
Australia which are still seen as attractive deditoms regardless of political persuasion.

Those returning to rural areas may face a higls&s dut this risk is similar to that faced by those
returning to rural areas after extended periodswd in Harare and Bulawayo, which are seen as pro-
MDC urban areas. In some rural areas, those whe $@ent time abroad or in Harare or Bulawayo may
be perceived to have pro-MDC beliefs and may haised the opportunity to establish their loyaltd an
win the trust of local power structures. Noneths]eéhe majority of Harare residents retain stitiggto
their rural home, which they visit frequently witlitcsignificant problems. (Source: DFAT report 12@2
the MRT/RRT: 12 May 2011).

94. Non-government sources also report on the issuvetofees. In March 2009 the Institute for
War and Peace reporting (IWPR) in an article esditZIMBABWE: Exiles Start to Return”
reported:

Zimbabwean professionals, many of them teacheesg@ming home and seeking readmission into the
public service, in response to a move by the cglatrew inclusive government to pay civil servamts
foreign currency and relax conditions for rejoinitige sector.

The influx is a response to calls from Presiderbé&bMugabe and Prime Minister Morgan Tsvangirai
for the more than three million exiles, who sougtfiige from their country's chaotic economic
situation in Southern African Development Commui@#DC, countries and abroad, to return to
Zimbabwe to help rebuild the country.

Zimbabwe's public service commission has annoutiaddeachers who resigned between January
2007 and March 1 2009 should be allowed to rejbm profession. It has also waived existing
procedures for re-engaging engineers, surveyorsahdr public servants.

Beitbridge and Plumtree - the busiest entry pa#tis Zimbabwe from SADC countries - have
reportedly recorded an increase in recent weekbénumber of economic and political refugees
returning to Zimbabwe.

Most of them are teachers who fled the countrydmemic and political crisis and sought refuge,
mainly in South Africa and Botswana, where, in @eafion, they took menial jobs for paltry salaries.
Teachers unions estimate that 70,000 teacherthlefprofession between 2,000 and 2008.

One official, speaking to IWPR on condition of aymity, said her office was receiving hundreds of
telephone calls from Zimbabweans in Botswana inagiwhether they could receive assistance in
applying for their former jobs.

David Coltart, of the Mutambara faction of the Mowent for Democratic Change, MDC-M, and
minister of education, sports, arts and culturdd i&WVPR the noticeable influx of teachers had been
influenced by the new government's relaxation afit@ns for those seeking re-admission.

"Our offices are inundated with people seeking medion. We have made it easier to be readmitted
than before, hence the influx,” Coltart said. .IWPR 19 March 2009).
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In its 20 July2009 “Country of Origin Information Reportfor Zimbabwe, the UK Border
Agency indicated there was no recent informatia itlentified any particular problems for
returning failed asylum seekers, noting in recenes both MDC leader and Prime Minister
Morgan Tsvangirai and President Mugabe were repgaade encouraging Zimbabwean
expatriates to return (see para 33). In its masgnECountry of Origin Information Report”
(September 2010) the UK Border Agency repeatedabsessment, noting:

31.02 Reliefweb reported on 19 March 2009 thainduFebruary 2009 over 80,000 Zimbabweans
returned to the country from South Africa with mosthem holding South African asylum permits. It
further noted that: “Zimbabwean professionals, mafthem teachers, are coming home and seeking
readmission into the public service, in response taove by the country’s new inclusive government
to pay civil servants in foreign currency and retaxditions for rejoining the sector. The influxais
response to calls from President Robert MugabePaimle Minister Morgan Tsvangirai for the more
than three million exiles ... to return to Zimbabwehelp rebuild the country.” [22a]

31.03 On 8th May 2009 Prime Minister Morgan Tsueaigencouraged exiled Zimbabweans at a
meeting in South Africa, to move beyond politicalisions and help in the rebuilding of the country.
Mr Tsavangirai stated that while Mugabe and ZANUHE been part of the problem, they were also
part of the solution and asked Zimbabweans in dailee prepared to reconcile their differenceshst t
the country could be rebuilt.

96. The “executive summary” in the October 2010 UK Bordgency “REPORT OF FACT

FINDING MISSION TO ZIMBABWE, HARARE 9 — 17 AUGUST@L0” contained the
following general observations:

Political environment

Most organisations interviewed reported that thereé been an opening-up of the political environment
since the formation of the Government of Nationaityin February 2009. However, uncertainty over th
future and doubts about the sustainability of thkemt governing coalition were a concern.

Most organisations reported that the parliamentanstitutional outreach process (COPAC), which is
consulting with the public about the content of tlew constitution, had led to renewed reports of
intimidation and violence. As a result, there wieiar's that the current situation may deterioragadtof
national elections which are likely to take placéhie next couple of years.

Political violence

All organisations reported that current levels milence were down on that experienced during 2008.
However, all organisations reported that low-levadlence, or the threat of violence, continued,
particularly in some rural areas, and that this inateased with discussions about the new conistitut
Although, a couple of organisations suggestedréwnt reports of violence may be exaggerated.

While there were some reports of an improvemetitérway the police operated, most organisatiotsdta
that the police remained politically biased and thay often ignored, or were complicit in, thegesaution
of Movement of Democratic Change (MDC) supporters &ivil society activists.

All organisations reported that politically motiedtviolence was rare in most urban centres in Zowea
Bulawayo and Harare were noted as being relatisafg, and that they benefited from higher levels of
scrutiny by the media, civil society and internatiborganisations than smaller towns and ruralsarea
However, rural areas, especially areas that hditibaally voted for the Zimbabwean African Natidna
Union — Patriotic Front (ZANU-PF) such as the Maslland provinces - Central, East and West - and
Manicaland, were noted to be particularly probléma¥iatabeleland North and South were however
considered to be relatively safe.

While some organisations noted that influential M&@porters could be at risk, ordinary oppositiot a
MDC supporters were not thought to be at any palgicisk.



Non-Government Organisation (NGO) activity

All organisations interviewed reported that theyavable to operate relatively freely in most amafabe
country - political interference was reported todndecreased since the formation of the Governotfent
National Unity.

Urban areas were reported to be relatively opeth tie distribution of aid less open to political
manipulation. However, most rural areas were mighgtly controlled by ZANU-PF, with politically-
appointed district administrators holding a largeasure of influence. Rural areas considered by ZANU
PF to be its ‘heartlands’ were more difficult t@wass, especially for organisations that distribtded and
which were involved in projects that were perceit@bave a political angle. The distribution of nogtke
and medical care was reported to be relativelyfir@@ interference.

Internal relocation

It was reported that there were no legal requirdsenrestrictions for those wishing to re-setti@iher
parts of Zimbabwe. While in theory resettlementity part of the country was possible, in practice,
resettlement to rural areas was reported to beuliff especially for those considered to be opgdse
ZANU-PF. However, most organisations stated thategion to the country’s main urban centres posed
relatively few problems — the main constraint beséegnomic.

Returnees to Zimbabwe

In addition to interviewing international and nai@ NGOs the mission also spoke to seven Zimbaksvean
who had previously claimed asylum in the Uniteddgdom but then had returned to the country in 2009
and 2010. While all seven reported that they hazidee not to divulge the fact that they had claimed
asylum in the United Kingdom upon arrival in Zimlah none experienced any significant problems on
return. All chose to resettle in Bulawayo or Harare

97. The same Fact Finding Mission interviewed seveumrnees from the UK, and reported:

None of the returnees reported any significant l@rolk upon arrival at Harare airport. Three retusnee
were either questioned and/or had their bags sedrch

One returnee (interview number 4) was requiredap@US$20 bribe to security staff at Harare
airport. While one returnee (3) stated that he ezagerned that he would face problems at Harare
airport, these concerns proved unfounded.

Another returnee (5) believed that airport stafiidothink that he was a failed asylum seeker bexaus
he was travelling under an ETD. However, the regarstated that apart from being questioned about
why he was travelling on the ETD no significantldesms were encountered.

Most returnees reported that they were aware @rstivho had returned to Zimbabwe (sometimes on
the same flight) without any problems. While mostrg/unable to comment in detail, a couple of
returnees noted that they were still in contachwaismall number of returnees who appear to beofree
harassment from state officials.

Most returnees stated that they had received assistfrom the International Organisation for
Migration (IOM) on arrival in Zimbabwe.

All returnees stated that they had re-settled eithelarare (4 returnees), or Bulawayo (3 returjiees
and that they had not experienced any probleme sesettling in the country. All returnees stateat t
they had not experienced any problems in obtaiao@pmmodation. (UK Border Agency: Country of
Origin Information Service, published 21 Septem®@t0; reissued on 27 October 2010).

98. The 2010 UK Border AgencyFact Finding Repottalso noted the Zimbabwe Human
Rights NGO Forum was unaware of mistreatment ofratyrnees, stating:
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The Forum has not come across any cases of retufmoee the UK being mistreated and would expect
to know of any such cases because its member sajanis are represented across the country. It
works closely with the Zimbabwe Association in Londand is alerted where there are concerns a
returnee might be at risk but has not come acnogsases where that is happened. They are unable to
say that there have been no such cases but if laeeebeen they have been isolated examples. They d
however have concerns that those who are knowawe blaimed asylum in the UK would be
considered necessarily to have been disloyal tdbZbwe and may therefore face additional problems
reintegrating because the fact that they had clhiasglum would become known. This would not

apply to returning economic migrants unless thainifies were known to be political activists. The
Forum considers that the abolition of hate spegelinat asylum seekers returning from the UK is
central to creating a more conducive environment.

A 2011 article [article in relation to the appli¢sifather deleted: s.431(2)]:
FINDINGS AND REASONS

The Tribunal finds both applicants are citizenZimhbabwe and no other country. In
reaching this finding the Tribunal relies on detaif their Zimbabwe passports which they
used to lawfully enter Australia on at least twaagions. Their claims to refugee status are
therefore assessed on the basis Zimbabwe is thentry of nationality.

The Tribunal finds the applicants are the sonsvfC€]. In reaching this conclusion the
Tribunal accepts the evidence of the applicantsedves, and material on the departmental
file.

The Tribunal finds their father was the subjecaofarrest warrant, issued in [year deleted:
s.431(2)] and referred to Interpol, in respectrimmal [charges] against him by Zimbabwe
authorities. The Tribunal also finds the applicafgther was [arrested] by authorities in
[Country 2] through Interpol. In reaching this carston the Tribunal accepts the evidence of
the applicants themselves, which on this issueasasistent with contents of newspaper
reports accessed by the Tribunal, including thenteipom [article deleted: s.431(2)] which
was raised at the hearing and subsequently provaledch of the applicants as part of the
post hearing s.424A invitation to comment and resipo

The Tribunal also finds the applicant’s father reead to Zimbabwe in [date and further
details deleted: s.431(2)]. In reaching this cosicln the Tribunal again accepts the evidence
of the applicants, and the media report referrembtave.

The Tribunal did not find the applicants crediblgnesses in respect to the information they
provided about the employment of their mother. Thagh indicated in the departmental
interview in which they participated that their et worked for a friend in a company in
Zimbabwe. At hearing the first applicant specifigaépeated that assertion. The Tribunal
finds their mother is employed as [details delegedi31(2)] and that this office is an agency
of the Government of Zimbabwe. It also finds she Warked in that agency since before the
applicants first came to Australia in 2005. In t@ag these conclusions the Tribunal relies
on the contents of documents which it accessed frithe hearing, which were raised with
the applicants at hearing and in the post heard@#\ invitation. It also relies on the
evidence of the applicants at hearing, who, wheriroated with that information conceded
their mother held the position identified by théblinal. Finally the Tribunal relies on their
s.424A response which did not deny employment @if thnother in that agency.

The Tribunal does not accept the assertion by ppécants, at hearing and in their s.424A
response, that they had in some way misunderstaosignificance of their mother’s
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employment, or that they considered she had beg@hogad by 'a friend' because her
superior in her government position was a frierte Tribunal considers both applicants are
intelligent, educated and articulate individuald a@oes not accept there was any
misunderstanding. It finds the applicants sougitioiaceal the fact their mother has for many
years occupied a [position] in a Government agebegause this was adverse to their claim
that persons with their surname, or members of thaily are blacklisted or denied
employment or face harm in Zimbabwe because of ttwginection with their father.

The applicants essentially claim that becauseef thther’s high profile and his perceived
opposition to the Mugabe regime, they will facesgeution on return to Zimbabwe. They
claim this is because they will be imputed withcoditpeal opinion opposed to the regime
because of their relationship to their father, lnseaof their membership of their fathers
family, and because their family name is “blacld@tin Zimbabwe, and as a result will not
be able to find work or maintain themselves.

Their political opinions

Neither applicant claimed to have been personailglved in political activities, either in
Zimbabwe or in Australia, nor is there evidenceobethe Tribunal to suggest they were.
Similarly neither applicant claimed to have expeced past harm or adverse treatment
because of their own political opinions. The Tribufinds neither applicant was of any
personal adverse interest to authorities in Zimlehbtthe time they first came to Australia in
2005, and finds they both lawfully departed Zimbabw passports issued in their own
names. It also finds they voluntarily returned tmBabwe for family reasons shortly after
they arrived here, and that they experienced neraéwattention or treatment in the course of
entering or leaving the country. In reaching thigs@ings the Tribunal relies on the evidence
of the applicants themselves. The Tribunal consitlext had either of them been of any
adverse interest to authorities, they would noehasgen able to leave the country or return to
it without scrutiny or interference by GovernmehZonbabwe authorities. In reaching this
conclusion, the Tribunal accepts country informattove that suggests Zimbabwean
authorities maintain close control of persons engeand leaving the country.

The Tribunal finds the reason the applicants canfustralia was entirely related to study
opportunities, and that they did not flee the copubecause of any fear of harm or of adverse
treatment in Zimbabwe. In reaching this conclugl@ Tribunal accepts the contents of the
visa application and aspects of the evidence oafipticants that they came to Australia for
study purposes. It does not accept assertionsaanigehat they left to avoid harm or
harassment. In reaching this conclusion notes e voluntarily returned to Zimbabwe
within a year of arriving here. Had they had amrfer harm or harassment from authorities,
the Tribunal considers they would not willinglywet so soon after they arrived. The fact
they did return suggests an absence of concerneinpgart of any such harm or harassment.

The Tribunal is satisfied neither applicant hasagagl in any activity in Australia that would
result in them having any adverse personal prefita authorities in Zimbabwe. It is also
satisfied they have not engaged in any activitiuistralia that would lead to them being
perceived to be opponents of the government of Zbmle, or supporters of the opposition.

The Tribunal is therefore satisfied neither applidaas any personal political profile that
would lead to a real chance of persecution if tieéyrned to Zimbabwe now or in the
reasonably foreseeable future because of theiabotperceived political opinions.
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Blacklisted surname

The Tribunal does not accept the claim by the appts that their surname is 'blacklisted’
and as a result they would be unable to derivemeonne if they return to Zimbabwe. In
reaching this conclusion the Tribunal has foundntfm¢her of the applicants, who also bears
the same surname, is a long-term and [employeaJZababwean government authority,
and has maintained her position despite the fachh&band was, until recently a [fugitive],
listed with Interpol. In reaching this conclusidmoat the employment of the applicant's
mother, the Tribunal relies on information contaime the internet sites accessed by the
Tribunal prior to the hearing, and the evidencthefapplicants themselves at hearing. This
was also the subject of a section 424A invitattonyhich the applicants responded.

The Tribunal also finds the sister of the applisamtho shares the same surname, had studied
and been working overseas but voluntarily retutieedimbabwe in the last few years, and
took up employment in that country until she resmjthat position several months prior to

the hearing. The Tribunal considers her willingnesieturn to Zimbabwe and her ability to
obtain employment when she did, is inconsistent Wit assertion that a person with the
surname of the applicants, or who was relateddw thther would face harassment or
restrictions on employment or limitations on thegility to earn an income. In reaching this
conclusion the Tribunal also accepts the evidefitleeoapplicants that the reason their sister
left her employment in Zimbabwe was because indidpay enough. The Tribunal does not
accept her lack of employment is related to hemame or her relationship to her father.

The applicants assert that many relatives lost jobs when the Government took over
businesses operated by their father. The Tribures there is evidence to show their
father was a high profile [details deleted: s.43[L(2accepts this occurred around the time
criminal [charges] were leveled against him. Thé&imation also demonstrates that as a
result an arrest warrant was issued and registetédnterpol for their father, and that he
was subsequently arrested on that [warrant] in f@gw2].

Whilst the Tribunal cannot discount the possibitliat many persons, including family
members who may have been employed by busineseestized by the government lost
their employment after the seizure, it does noeptthere is evidence of ongoing
discrimination against members of the [family]dites accept the economic climate in
Zimbabwe remains negative, and that this may addouany ongoing unemployment
amongst relatives of the applicants, and any diffyctheir sister may have following her
resignation from employment in 2011. The abilitytioé mother of the applicants to maintain
a [government position] throughout the period hestiand was the subject of a criminal
arrest warrant also indicates there has been nergletiscrimination against family members
of her husband simply because they are relatedrtahshare his surname. Similarly the
ability of the sister of the applicants to initiafind work on her return to Zimbabwe also
indicates an absence of discrimination.

The Tribunal therefore rejects the assertion byath@icants that the name [deleted:
s.431(2)]] is blacklisted, and that because they beat name they would face significant
restrictions on employment or the ability to derareincome if they were to return to
Zimbabwe now or in the reasonably foreseeable éutur
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Membership of a Particular social group - the fayroff their father, and imputed political
opinion because of their relationship to their f&th

It is well established that under the Refugees @nhen, a person’s “family” can constitute
a “particular social group” The applicants clainféar persecution on return to Zimbabwe
because they are the sons of a high profile pesdanthey claim was targeted by the
government, and wrongly accused of significant arah[charges]. The Tribunal accepts
they are members of the family of a person wholdess the subject of a significant amount
of publicity within Zimbabwe, and who was a higlofile [details deleted: s.431(2)] prior to
being the subject of criminal charges and an awastant.

It does not however accept they face a real chahpersecution because of membership of
their father’s family. It is also not satisfied yheould be imputed to have a political opinion
opposed to the government merely because they emgers of that family.

The applicants claim that prior to their departuoen Zimbabwe there were two separate
incidents in which vehicles being driven by thatfiapplicant on one occasion and their
father on another, experienced mechanical failliney assert that those failures were the
result of persons tampering with the vehicles totge¢heir father, and if they returned,

similar attempts could be made on their lives. Afram their own speculation about the
cause of these incidents, there is no reliableesdd the incidents resulted from tampering
with the cars by persons seeking to harm theiefatin them. The Tribunal considers these
assertions to be purely speculative in nature da@s not accept there have been attempts on
the life of their father, or the applicants asclad.

The first applicant claimed there was an instarra@ po his coming to Australia in 2005
when he and his mother were detained and questimnpdlice about the whereabouts of
their father. The Tribunal cannot discount the pmkty that such events occurred, however
it notes the first applicant also conceded hehasanother were subsequently released and
were not physically harmed, although they feltrmtlated and harassed. The Tribunal
considers treatment of this nature falls well slobthe “serious harm” required to constitute
persecution under s. 91R of the Act. The Triburmdés the first applicant indicated the
purpose of that questioning was to try to find thiet whereabouts of his father, which was at
a time when he was still a fugitive. As the fatbéthe applicants is now [in] Zimbabwe, the
Tribunal is not satisfied there remains any intereterrogating family members to
ascertain his whereabouts.

The applicants claimed that since their fatherZafibabwe, their mother and their sister had
been the subject of harassment by authorities,selight to ascertain the whereabouts of
their father. In particular they assert this ocedrshortly prior to the July 2011 email sent to
the applicants by their mother. The Tribunal cardistount the possibility that authorities in
Zimbabwe may have questioned their mother andrsisteng the time their father was [out
of the country]. In reaching this conclusion, thétinal notes an enquiry on these lines
would not be unusual for policing agencies in aoyriry seeking to locate a wanted person.
There is however no assertion that the motherstersof the applicants were physically
mistreated or harmed in the course of any suchtigmasy that may have occurred, and the
Tribunal again considers any such detention fostjoeing falls short of the level of harm
required to amount to “serious harm” under s.91Rehching this conclusion, the Tribunal
again notes the fact the mother of the applicaass throughout the entire period her husband
has been wanted, maintained a [position] in a gowent agency which leads it to conclude
that she has not been the subject of any serious tlaadverse attention by authorities Had
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the family of the applicants, or their mother intgaular been the target of government
intimidation or harm to convince her to reveal wigereabouts of her husband, the Tribunal
considers she would not have maintained that emmoy. The fact she did so, and continues
to do so, in the Tribunal’'s view indicates an alogeof targeting of family members by
authorities in Zimbabwe.

In the hearing the second applicant claimed thdtdtkebeen “roughed up” by authorities in
Zimbabwe prior to his first travel to Australia. @Qoestioning he conceded that this did not
involve physical violence, but that authorities teen rude to him and tried to provoke him.
Whilst the Tribunal cannot discount the possibifitich rudeness may have occurred, it
considers treatment of that nature falls well sbhbthe serious harm required to amount to
persecution. The Tribunal also considers the faesecond applicant chose to return to
Zimbabwe after arriving in Australia in 2005 alsdlicates that he himself did not consider
his past treatment was such that it gave rise yonsahl-founded fear of persecution on return.

The Tribunal also finds that as the father of thpliants has been [details deleted: s.431(2)],
any interest authorities in Zimbabwe may have Inegliestioning family members about his
whereabouts has now ended. The Tribunal is naifeation the material before it, that there
would be any reason for authorities in Zimbabwadw seek to harass or question family
members, including the applicants if they wereetinm to Zimbabwe. The Tribunal is
therefore not satisfied the applicants face aclahce of persecution if returned to
Zimbabwe now or in the reasonably foreseeable éubecause of any interest by authorities
in having them reveal the whereabouts of theireiath

The Tribunal notes assertions by the applicantsthigar father has been the subject of
ongoing political harassment and targeting bechese perceived to be opposed to the
Mugabe regime in Zimbabwe Whilst the Tribunal cargiecount the possibility the father of
the applicants may have been targeted by the gmesn it also cannot discount the
possibility that the official interest in him iss avidenced by the warrant for his arrest,
simply to bring him before the courts to face cnalicharges relating to [details deleted:
s.431(2)]. The Tribunal is not, on the materialdvefit, satisfied that any interest authorities
in Zimbabwe may show in the applicants father woekllt in the applicants or members of
his family being of adverse interest, or being ¢dirgy by those authorities.

In reaching this conclusion the Tribunal has hayhre to the various news articles provided
by the applicants, including the article quotinpNanister [name deleted: s.431(2)], who is
also a senior MDC official. The Tribunal is not hewer satisfied any interest which may be
generated by any possible political motivationseiation to the father of the applicants,
would result in the applicants themselves beinguteg to be opponents of the government.
The Tribunal is therefore not satisfied the applisdace a real chance of persecution if
returned to Zimbabwe now or in the reasonably feeable future because of any imputed
political opinion because of their relationshigheir father, or their membership of a
particular social group, being his family.

The applicants also claim their father is now tglaction] against the government of
Zimbabwe through the courts. As a result they cldiis will cause the government to target
him and his family (including the applicants) tdimmidate him into ceasing that action. On
the material before it, the Tribunal does not attegt assertion. There is no evidence as to
the nature of that action, or when it was commenaged the Tribunal considers this issue
was raised by the applicants because their imtgliment that they would be harassed and
intimidated to reveal the whereabouts of theirdatbst all significance once he [details
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deleted: s.431(2)]. There is also no reliable evo@ebefore the Tribunal that such
intimidation is, or will occur against family memisesuch as the applicants. The Tribunal is
therefore not satisfied the applicants face aaleahce or persecution because their father is
planning to pursue or already pursuing such leg@bma against the government.

The Tribunal does not accept the assertion byppécants that their father was the subject
of a “political manhunt” or that he went into “ptdial exile” prior to the time they left the
country. It does except that in [year deleted: 52§ their father was the subject of a
criminal investigation, in respect to [details deté s.431(2)]. In reaching this conclusion the
Tribunal relies on the evidence of the applicabtsearing. The Tribunal concludes that
rather than their father going into political exdlfter the issue of that warrant, he was simply
avoiding returning to Zimbabwe where he would faoest.

The Tribunal also does not accept the broad claiiné applicants that “anyone related to
his father” lost their jobs. In reaching this carssbn the Tribunal notes its previous finding
that the mother of the applicants had, prior tarttieparture from Zimbabwe, been employed
by the government and continues to hold a [podifioa government department and that
her employment has not been adversely affectecebhisband’s situation.

The applicants claim the reason they will be tagddty the government and its supporters is
because their father is the victim of governmetibaovhich included [details deleted:
s.431(2)], the Tribunal does not accept this waaklilt in the applicants, as members of their
father’s family facing a real chance of seriousnhaufficient to amount to persecution if

they returned to Zimbabwe now or in the reason&dlyseeable future.

The presence of the applicants as students in &lissaind their status as returnees from
Australia

In addition to their claims to face persecutiorreturn to Zimbabwe because of their father
and their relationship to him, the applicants ckdhto face persecution on return because
they may be imputed to be anti-government or proQMi2cause they have lived or studied
in Australia. The Tribunal must therefore also ¢desif their absence from Zimbabwe and
presence in Australia itself creates a real chahgersecution if they were to return to
Zimbabwe now or in the reasonably foreseeable éutur

The Tribunal finds the applicants lawfully depari&ochbabwe in 2005 to study in Australia
using passports issued to them in their own nathdees not accept that lawfully leaving
Zimbabwe as students and coming to Australia iteslfilts in them being perceived or
regarded as opposed to the Government of Zimbalbwakso rejects the assertion this alone
would give rise to a real chance of persecutiothieyGovernment of Zimbabwe or its
supporters if they returned to Zimbabwe now ohia teasonably foreseeable future.
Similarly the Tribunal does not accept simply havetudied and lived in Australia for a
period of over 5 years creates a real chance gkpation, The Tribunal notes many
Zimbabwean citizens visit Australia and study harg] there is no indication they face harm
on return to Zimbabwe simply for having studiedieed here. In reaching these findings, the
Tribunal accepts country information (above) whigds raised at the hearing (several DFAT
reports from 2002 to 2011) that consistently inthsaeturnees, including students from
Australia and other “Western” countries are gemgirdino greater risk than persons
remaining in Zimbabwe. Whilst that information dasscede returnees may be scrutinised
or even questioned by authorities on arrival, thbuihal does not accept such questioning or
scrutiny alone amounts to the “serious harm” regflito constitute persecution under s.91R.



131. The Tribunal also accepts country information (“BMNBWE- Exiles Start to Return”
Institute of War and Peace Reporting (IWPR) 19 M&009, and the UK Border Agency
“Country of Origin Information Report” for Zimbabwedated 20 July 2009 and 30 September
2010, above) which suggests both factions of thi&glovernment of Zimbabwe have
actively promoted and encouraged expatriate Zimlealns to return to help rebuild the
country and its public services. It also accepgsrntiore recent information in the UK Border
Security Agency (“Report of Fact Finding MissionZimbabwe, Harare 9 — 17 August
2010 - (published 1 September 2010 and reissuezddctober 2010) which noted an
absence of problems for persons on return to Zimbdiom the UK. This view was
repeated in the most recent (May 2011) DFAT adihet there was no strong risk a person
returning from studying abroad would be imputedhvaihti-ZANU-PF beliefs in the absence
of other factors like prior political activism, atizat most Zimbabweans of all political
persuasions have close family and friends abroddvany children of those who have
attained wealth through their association with ZARB seek to study abroad in countries
like the UK, USA and Australia. The Tribunal coresigl the totality of this information
reinforces its conclusion that simply studying instvalia or residing here does not give rise
to a real chance of persecution if the applicargsevto return to Zimbabwe now or in the
reasonably foreseeable future.

132. Finally the Tribunal has considered, but does woept the applicants face a real chance of
persecution if returned to Zimbabwe now or in thasonably foreseeable future because they
have applied for, or been refused refugee statAsigtralia. In reaching this conclusion the
Tribunal does not accept the fact they have doneadd be known within Zimbabwe
beyond perhaps their own family. In the unlikelepvit was to be known however, the
Tribunal notes and accepts country informationrretéto above (The UK Border Agency 20
July 2009 “Country of Origin Information Reportfor Zimbabwe, the UK Border Agency
“Report of Fact Finding Mission to Zimbabwe Harare @7 August 201Gand earlier DFAT
reports) which indicates failed asylum seekers meteexperienced serious harm amounting
to persecution on return to Zimbabwe simply becdlisg had sought asylum overseas. In
reaching this conclusion the Tribunal has alsoregard to the circumstances of their father,
and their relationship to him, but is not satisfiedt such circumstances or relationship
exacerbates the chance of the applicants facing hara result of being persons who have
claimed or been refused refugee status on Australia

133. Finally the Tribunal notes the applicants asseatdukaring that their father had recently told
them Zimbabwean authorities had asked him aboutwhiereabouts. Whilst the Tribunal
has reservations as to the accuracy of those cl#@icennot discount the possibility their
father was asked about their whereabouts. Evénsiftas to have occurred however, the
Tribunal does not consider such questioning irfitedicates any real chance that the
applicants would face any harm or harassment amrréd Zimbabwe now or in the
reasonably foreseeable future.

CONCLUSIONS

Having considered the applicants claims both imhligily and cumulatively, the Tribunal is
not satisfied either applicant is a person to whamtralia has protection obligations under
the Refugees Convention. Neither applicant theeeatisfies the criterion set out in
s.36(2)(a) for a protection visa. It follows thiaey are also unable to satisfy the criterion set
out in s.36(2)(b). As they do not satisfy the crédor a protection visa, they cannot be
granted the visa.



DECISION

134. The Tribunal affirms the decisions not to grantaipglicants Protection (Class XA) visas.



