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Lord Justice Keene:

1. This is an appeal from a decision of the Asylum #&ndhigration Tribunal
(“the AIT”) dated 3 September 2007. That was aiglees made on a
reconsideration by Immigration Judge Sommervilleis in fact conceded by
the Secretary of State that that decision canaoidsbut what remains in issue
is whether the original determination in this casepade by
Immigration Judge Lowe in August 2005, should éveare been the subject of
reconsideration in the first place. That of coursas on whether the AIT was
correct subsequently in identifying errors of lawthat original determination.

2. The basic facts of the case can be put quite shofthe appellant is an Iraqi
national of Kurdish ethnicity, who arrived in thenited Kingdom in
January 2003. He claimed asylum on the basis Hkahad been falsely
accused in Iraq of raping the daughter of a neighb@ senior member of the
Ba'ath party, and had in August 2001 been sententedl5 years’
imprisonment. He said that his father had paidrgd bribe, which enabled
him to escape from a hospital to which he had lbaken. He claimed that he
had been badly beaten while detained in Iraqg, Wishnose being broken and
boiling water being poured over him. In essentechse was that if returned
there was a real risk that he would be at leastrmetl to prison where he
would suffer significant harm.

3. Immigration Judge Lowe dismissed his appeal ingespf his asylum claim
but allowed it on human rights grounds, findingtttteere was a real risk of
treatment in breach of Articles 2 and 3 were thgeflpnt to be returned. She
reached that conclusion because she found the lappéb be a credible
witness. Reconsideration was subsequently ordeye8enior Immigration
Judge Nichols on two grounds: first, that Immigratdudge Lowe had not
given adequate and proper reasons for her findwag the appellant was
credible in his evidence and secondly, that she fadeld to give adequate
reasons for finding that the appellant would bespad by the Iraqi authorities
if now returned.

4. Those grounds, if justified, would indeed amountetwors of law. If,
however, there were no errors of law as identifieth
Immigration Judge Lowe’s decision, then, insteathef matter being remitted
for a fresh determination, the conclusions of theudgg,
Immigration Judge Lowe, would stand. That is tigmificance of the present
hearing.

5. The appellant is no longer legally represented imaged does not appear
today. His solicitors have been taken off the réceery recently. The
appellant, | am satisfied, was aware of the flaaperiod for today’s hearing,
his solicitors being still on the record at thediof such notification. The case
has been called outside but no response has tdkes. pWe, however, have
had the benefit of a substantial skeleton argurdeaiited by counsel on the
appellant’s behalf, some eight pages of which condhis issue, and of
further material submitted by counsel on the appé¢l behalf. In that



material a challenge is mounted to both the allezyedrs of law. This court
has taken account of all those representations wadehalf of the appellant.

. On the first aspect concerning the appellant's ibrkty,
Immigration Judge Lowe was said to have erred iriqudar when dealing
with the appellant’'s evidence about the sentenceos®d on him. She
referred at paragraph 14 of her determination ¢éoetvidence about execution
as a penalty for rape and then at paragraph 15 wento deal with the
objective evidence on the penalties applicablerdpe, noting that the basic
sentence was life imprisonment. She then sethmuséntences applicable for
other sexual offences, some of which understandadudiylower sentences than
rape, and then she went on to say this after tinansary of the objective
material:

“16. The appellant’'s sentence therefore fits within
the scale of punishments so far as can be assessed
from the limited objective evidence from the time.”

. The Immigration Judge then discussed various pitis® which might have
led to a sentence lower than life imprisonmenhave to say that it seems to
me that the Senior Immigration Judge was rightritictse this reasoning and
to categorise it as an error of law. It is litgratrational, in that the sentence
of 15 years’ imprisonment does not accord with jtiage’s summary of the
objective evidence about sentences for rape. Whatthe offence for which,
on the appellant’s own account, he was convictetifanwhich he was being
sentenced, not some lesser sexual offence whichtrhigve drawn a lesser
sentence of imprisonment than that of life. Thamskeleton argument on
behalf of the appellant scarcely addresses thigide€y in the reasoning of
Immigration Judge Lowe. In my judgment this wasear of law and that by
itself was enough to justify an order for reconsidien in this case.

| can therefore take the other aspect rather maedlyo The second error
concerned the treatment of the evidence about wbald happen to someone
in the appellant’s position, as alleged, who haenbeonvicted and sentenced
under the regime of Saddam Hussein and who wasretunned to Irag. The
Senior Immigration Judge found that Immigration geilowe had failed to
carry out a proper assessment of the evidenceisnsgue and in particular
how the appellant’s allegation that this had bearaupt charge brought to
force money out of the appellant’s family would nberdealt with.

. That ground seems to me to have had rather ledffigason. The
Immigration Judge (that is, Immigration Judge Lowd] consider the then
current state of the judicial and prison systenraiq at paragraphs 19 and 20
of her determination. She did not expressly addites issue of how sentences
passed before the change of regime would now lag¢ettebut she identified a
risk to the appellant, and it could be said thaegithe state of the evidence
that was not an error of law. She dealt at somgtkewith the situation in Iraq
at the time of her decision and the problems wieiist in that country. She
of course only had to identify a risk rather thanestainty as to what would
happen to the appellant, were he returned. Mr, Hallthe Secretary of State,



has sought to persuade us this morning that Imtnogrdudge Lowe erred in
not dealing with conditions in prisons in Iraqlietappellant were returned to
prison in that country. That, however, was not afethe errors of law
identified by the Senior Immigration Judge and oy part | cannot see how
that error can now be advanced to try to bolster thp order for
reconsideration which was made.

10.But that, in the event, does not matter. As | haveady said, there was an
error of law properly identified. Reconsideratiwas therefore justified and
so Immigration Judge Lowe’s decision cannot stahdherefore would only
allow this appeal to the extent conceded by thee$ay of State, namely that
the reconsideration decision of Immigration JudgmBerville be quashed
and that this matter be remitted to the AIT forresh consideration of the
appeal.
Lady Justice Arden:
11.1 agree.
Lord Justice Mummery:

12.1 agree.

Order: Appeal allowed



