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Lady Justice Arden :

1.

In this action, Mr Al Jedda, who has both Iragi @rdish nationality, seeks damages
for unlawful imprisonment by reason of his detentlwy British forces in a military
detention centre in Irag. On this appeal we hawdetermine whether this action was
properly dismissed by Underhill J on 5 March 2008ofving the trial.  The period
for which damages is claimed constitutes part ailghe period for which Mr Al
Jedda was detained, namely that following the adopif the new Constitution of
Irag on 20 May 2006 to 30 December 2007, the diltésaelease.

The claim was raised by amendment. Mr Al Jeddaigiral claim was for
declaratory relief or habeas corpus. In earliesceedings, Mr Al Jedda sought
declaratory relief and damages under the Humant&ight 1998 (“HRA”) but the
House of Lords held that no such claim lay becalisdJnited Kingdom’s obligations
had been displaced by its obligations under theQhidrter ([2008] 1 AC 332). The
earlier proceedings leading to the decision ofHbese of Lords are referred to in this
judgment asAl Jedda 1 This court inAl Jedda 1held that, under section 11 of the
Private International Law (Miscellaneous ProvisjoAst 1995 (“PILA”), the law
governing any claim for false imprisonment was tbatraq. The House of Lords
agreed with that holding.

In legal terms, this is an unusual case. Mr AldZedias detained by British forces in
Basra on 10 October 2004 on security grounds. akesuspected of being a member
of a terrorist group said to be involved in weapsmaiggling and explosive attacks in
Irag. He remained in detention until 30 Decem@972 He was at no time charged
with any offence. It has been held that he is len&b bring any claim to test the
lawfulness of his detention under the HRAI Jedda J}, although, following the
dismissal of that claim by the House of Lords, MrJ&dda has made an application
to the European Court of Human Rights ("the Straspocourt”). The Grand
Chamber of the Strasbourg court had a hearing snchse on 9 June 2010, and
judgment from that court is pending. It has alserbheld that Mr Al Jedda cannot
bring any claim in tort under the common law. Nitstanding that Mr Al Jedda’s
detention was by British forces, the lawfulness hi$ detention can only be
determined if, at all, in these proceedings, tBatunder the law of Iraq, where the
detention occurred.

Factual and legal background

4.

The summary which follows draws together materabge found in the Amended

Particulars of Claim, paragraphs 7 to 29 of theygisl judgment and a background
note prepared by Mr Richard Hermer QC, Mr Tom Hieknand Mr Alex Gask, who

appear on this appeal for Mr Al Jedda.

The basis of the legal regime in Iraq, relevarth®internment of those deemed to be
a security risk by foreign forces, went throughuenber of changes from the date of
the commencement of the occupation until Mr Al Jsdldelease.

The invasion of Irag commenced on 20 March 2003 thredoccupation on 1 May
2003. During this time the United Kingdom forcesrer obliged to conduct
themselves in accordance with international huraaaih law. Mr Hermer accepts
that, as well as responsibilities, this gave thesntain limited powers, including
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(under the Fourth Geneva Convention of 1949 (“Gan&y and Hague Regulations
1907) the power to intern civilians where neces$arymperative reasons of security.

7. The occupying powers, principally the United StatésAmerica and the United
Kingdom, formed the Coalition Provisional Authori(fCPA") which commenced
promulgating laws. In May 2003, the CPA promulgat@PA Regulation 1 which
provided that they would temporarily exercise toevprs of government and that they
were vested with executive, legislative and judi@athority necessary to achieve
their objectives. On 10 June 2003, the CPA proateld) CPA 3 which set out the
basis of security-related detentions. This setthat process for the internment of
individuals by CPA forces, which is consistent widkneva 4.

8. On 8 March 2004 the CPA promulgated the TransitioAdministrative Law
(“TAL™), or Interim Constitution, setting out a lagregime for the anticipated return
to sovereignty. By Article 26C of the TAL, CPAwWa were expressly deemed to
remain in effect when full sovereignty was restored

“The laws, regulations, orders, and directives essby the
Coalition Provisional Authority pursuant to its hatity under
international law shall remain in force until rested or
amended by legislation duly enacted and havingfoinee of
law”

9. At this stage Iraq was still under an occupatiod #re internment of civilians was
governed by international humanitarian law, andlgives promulgated by the CPA.
The occupation ended on 28 June 2004. After thtd, dhe United Kingdom forces
were present in Iraq with the consent of the ligmrernment. In anticipation of the
ending of the occupation, the Security Council lé #United Nations (“‘the UN”)
acting under Chapter VII of the UN Charter, passesolution 1546 (“UNSCR
1546”). The terms of the resolution welcomed theuneption of full sovereignty by
the new Interim Government of Iraq and included {gy of annexed letters) the
authorisation of the Multinational Force (“MNF”), hich included the United
Kingdom, to intern civilians where deemed “necegsiar imperative reasons of
security”. A letter from the US Secretary of St&telin Powell annexed to UNSCR
1546 stated:

“Under the agreed arrangement, the MNF stands redady
continue to undertake a broad range of tasks ttribate to the
maintenance of security and to ensure force priotectThese
include activities necessary to counter ongoingisgcthreats
posed by forces seeking to influence Iraq’'s pditituture
through violence. This will include combat opeva against
members of these groupsternment where this is necessary
for imperative reasons of securignd the continued search for
and securing of weapons that threaten Iraq’s sigculi further
objective will be to train and equip Iragi securftyrces that
will increasingly take responsibility for maintang Iraq’s
security. The MNF also stands ready as neededaiticipate
in the provision of humanitarian assistance, cigififairs
support, and relief and reconstruction assistaegeiasted by
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10.

11.

12.

13.

14.

15.

the Iraqgi Interim Government and in line with pr@ws Security
Council resolutions.” (emphasis added)

The most material change in the legal frameworktHe purposes of this claim, was
the entry into force of the new lIragi Constitution 19 May 2006. The relevant
provisions of the Constitution of Iraq are set outhe Appendix to this judgment,
including the rights on which Mr Al Jedda reliedmportantly the Constitution

includes the following provisions:

(@) the Constitution stands as the supreme lawnaqf(Article 13(1));
(b) any law which contradicts thenstitution is deemed to be void (Article
13(2));
(c) internment without trial is prohibited (Adtes 15, 19(12) and 37(1)(B));
(d) any limitation on a constitutional right ynaot violate “the essence” of
the right (Article 46).

By Article 143 the TAL was expressly annulledheTspecial regime established by
Article 26(C) TAL, which ensured the continued d#ty of laws, regulations, orders
and directives, was not, at least not expresslyiethover into the Constitution.

The authority of the MNF under UNSCR 1546 was ea¢éehby UNSCR 1637 of 8
November 2005 and UNSCR 1723 of 28 November 200 3th December 2006
and 31 December 2007, respectively. These resnohifaitso annexed an exchange of
letters between the Prime Minister of Iraq and W& Secretary of State, Condeleeza
Rice, referring back to the original exchange dfels annexed to UNSCR 1546.
That exchange contains the only explicit referdncgaternment. The House of Lords
in Al Jedda lheld that UNSCR 1546 not only authorised but alsgged the MNF to
exercise the powers of detention where it was sacgsto do so for imperative
reasons of security. As the later resolutionshef $ecurity Council extend UNSCR
1546, | need not refer to them separately in thigment.

As to Mr Al Jedda’s detention, the position wada®ws. In the run up to the return
of sovereign powers on 30 June 2004, the CPA réved reissued CPA 3.
Expressed to be pursuant to its UN mandate andistensy with Geneva 4, this
provided a more detailed procedure for the authtids of the detention of security
detainees. This was the legal position that appedaat the point at which Mr Al

Jedda was arrested in October 2004, namely thaintesnment was lawful as a
matter of Iraqgi law by virtue of CPA 3 which wasaetf lawful by its incorporation

into domestic law through the gateway of Articled@he TAL. For the purposes of
this claim Mr Al Jedda does not dispute the legalitthe power to detain in Iraqi law
whilst the TAL was applicable.

After Mr Al Jedda was released, the Secretary ateSthade a decision to remove Mr
Al Jedda’s British nationality. That decision isder appeal, and we are not
concerned with this matter.

Mr Al Jedda commenced a challenge before the HigarGn the summer of 2005
premised upon an assertion that the detention watary to his rights protected
under Article 5 to Schedule 1 to the HRA. He whkdo bring such a claim as a
consequence of the decision of the Court of Apjpeahe case oR (Al Skeini and
others) v Secretary of State for Defefi2@07] QB 140, later upheld by the House of
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16.

17.

18.

Lords (see paragraph 97 below), that the righteyenj under the HRA extended to
British military bases in Iraq.

In Al Jedda 1the House, other than Lord Rodger, rejected tgament that the acts
of members of the CPA could be attributed to thed$Nhe MNF was not established
at the request of the UN, and was not mandateghéoate under its auspices or as a
subsidiary organ of it. Nonethelegse Article 5(1) claim failed because the House
held that, by virtue of the operation of Article3L0f the UN Charter (which gives
obligations owed under the Charter greater preaaéman any other international
treaty obligations), Mr Al Jedda’s Article 5(1) hig were qualified or displaced by
what the House of Lords concluded was an obligatmnntern where necessary
mandated by UNSCR 1546 (and subsequent UN resofutio the same effect).
However, whilst holding that Mr Al Jedda’s Artick1) rights had been qualified or
displaced by the obligation to intern, the House &b only to the degree strictly
necessary and without prejudice to the other Caiemights he enjoyed (see [39]
per Lord Bingham, [126] to [129] per Baroness H§I6] per Lord Carswell and
[152] per Lord Brown of Eaton-under-Heywood). A®rd Bingham put it at
paragraph 39 of his judgment:

“39 Thus there is a clash between on the one hapower or duty to

detain exercisable on the express authority ofSeeurity Council and,

on the other, a fundamental human right which tkehids undertaken to
secure to those (like the appellant) within itggdiction. How are these
to be reconciled? There is in my opinion only orey/wn which they can

be reconciled: by ruling that the UK may lawfullyhere it is necessary
for imperative reasons of security, exercise th@grdo detain authorised
by UNSCR 1546 and successive resolutions, but reastire that the
detainee's rights under article 5 are not infringedany greater extent
than is inherent in such detention...”

The House thus did not hold that the protectionrgnized to Mr Al Jedda by the
Convention was completely displaced. On the coptrdrte passages cited above
demonstrate that the House contemplated that etiemal law in the form of the
resolutions of the Security Council and the Conientould together form the legal
order applying to detention pursuant to UNSCR 1&#6 subsequent resolutions.
That means that, even if the present claim caneatsed to determine the lawfulness
of the detention of Mr Al Jedda, there would notalsea result a complete "legal black
hole" as he is not completely deprived of protettimder the Convention. The
House inAl Jedda 1did not go on to consider the precise scope ofatltborisation
given by the UN, and no such issue on the scopleeofesolutions has been raised for
our consideration on this appeal. As we are natinig with Convention rights, no
issue arises on this appeal with regard to theesobphe residual protection afforded
by the Convention.

The system for authorising and reviewing his dedenimay be summarised in very
brief terms as follows:
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19.

)] Following his arrest, the decision to review hiemment (initially authorised
by the senior officer in the detaining unit) wasidocted within 7 days by the
Divisional Internment Review Committee (DIRC). $hiomprised the officer
commanding the detention facility (ie the personowtad made the initial
decision to detain), together with legal and militpersonnel.

i) Their recommendation was passed to the Commandeedinited Kingdom
forces.

i) Under the regime in force at the time of Mr Al Jadddetention, reviews were
conducted twenty-eight days after the date of mtemnt, then at three months
after the date of internment, then at three-monmtibythly intervals. Changes
to that regime were made in January 2005 whichigeavfor an initial DIRC
review within forty-eight hours of the initial deston to intern, further reviews
at monthly intervals, and additiorad hocreviews in certain circumstances.

iv) Changes to this system were implemented afterZ00% in order to take into
account some criticisms of it by the Divisional Coun Al Jedda 1([2005]
EWHC 1809 (Admin), Moses and Richards LJJ). Thénnchange was that
the sole decision was no longer that of the Commman®fficer on the
recommendation of DIRC but rather the Commandinfic&f now became a
member of the DIRC which also compromised membédrsthe legal,
intelligence and other staffs. Representationsdche made by the internee in
writing which were considered by the legal branad gut before the DIRC
for consideration.

V) In addition to the DIRC, in 2006 a Combined Reviand Release Board
(CRRB) was created, partly in response to concabmut the lack of Iraqi
involvement in the process.

Vi) At the 18 month point of detention the internmtsik to be reviewed by the
Joint Detention Committee (JDC). This body incldideenior representatives
of the MNF, the Iraqgi interim government and thetageng state (HM
Ambassador for the United Kingdom). It only meterand delegated powers
to a Joint Detention Review Committee (JDRC), whimbmprised Iraqi
representatives and officers from the MNF.

vi)  The system for reviewing Mr Al Jedda's detentiod dot provide him with
any right to a hearing. However, each body woulderain written
representations from internees or matters raisethémy with representatives
of the Army legal branch, who paid regular visdaghie detention facility.

During the occupation, the CPA promulgated CPAelifitled Status of the Coalition
Provisional Authority, MNF - Iraq, Certain Missiorend Personnel in IraqThis
provided for the MNF to enjoy immunity "from Iratggal process”. Section 2 CPA
17 (revised) provided (so far as material) that:

(1) unless otherwise provided in CPA 17, the MNPACand [others] were
immune from Iraqi legal process.
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(2) MNF and CPA personnel were to respect the Ifagss relevant to those
personnel.

(3) MNF and CPA personnel were to be subject ¢oetkclusive jurisdiction of
their sending states.

| set out the relevant provisions below.

20. The essential facts for the purposes of this appe=al(1) Mr Al Jedda was detained
pursuant to arrangements agreed between Britistegoand the Iraqi government
prior to the adoption of the new Constitution iffifment of the United Kingdom’s
obligations under the UN Charter; (2) those arramg@s complied with Geneva 4;
(3) the Iragi government did not withdraw its agneat to those arrangements after
the adoption of the new Constitution; and (4) thasangements made no provision
of any sort for a hearing or any review by an irefegent judicial officer.

The Issues

21. There are five issues raised by this appeal:

)] Was the detention of Mr Al Jedda from 20 May 20@6&wful under Iragi law
by reason of the operation or effect of the Iragn&litution? ("the lawfulness
of detention issue”)

i) In so far as Mr Al Jedda’s claim raises any issudhe meaning or effect of
provisions of the Iragi constitution, is the isgusticiable in an English court?
(“the justiciability issue™)

i) If Mr Al Jedda’'s detention from 20 May 2006 wasawviul under Iraqi law,
should the relevant provisions in Iragi law be gdiggéed on the basis that they
are inconsistent with the requirements of inteoval law and their
enforcement would accordingly be contrary to pulgiglicy pursuant to
section 14(3) of PILA ? (“the public policy issue”)

Iv) Does the immunity conferred on British forces opanin Iraq by CPA 17
have the effect that Mr Al Jedda's claim disclosesactionable tort for the
purposes of section 9 (4) of PILA? (“the CPA 113

V) Is the Secretary of State entitled to rely on tbkedce of act of state? (“the act
of state issue”)

22. Issues (ii) and (iv) are raised by the respondamitice. Other issues were raised in

the judge’s judgment, but they are not raised @ dppeal, and | need not therefore
refer to them.

ISSUE 1: THE LAWFULNESS OF DETENTION ISSUE

1.1 Expert evidence on the meaning and effect of thesiotion of Iraq

23.

There were four expert witnesses on the law of.Ir&dy Al Jedda called Professor
Fedtke. Shortly before the hearing, Mr Al Jedda alsrved two witness statements of
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Mr Zyed Safad. The Secretary of State called Bnathan Morrow, to whose report
the witness statement of Mr Sermid D. Al-Sharaf a#ached.

24. The judge described the qualifications of the etgp@nd gave his general assessment
of their evidence, as follows:

“39 Both parties adduced expert evidence as tonikaning
and effect of the provisions of the Constitutioniethare in
issue before me. The Claimant relied on a reporhfDr. Jorg
Fedtke, who is at present Professor of Comparataxe and
Director of the Institute of Global Law at UnivessiCollege
London (though he is about to take up a chair afaria
University in New Orleans). He supplemented hiorem oral

evidence and was cross-examined. Prof. Fedtke igerg

highly-qualified expert in comparative constitutgriaw, with

(so far as relevant for present purposes) a p#atigpecialist
interest in the constitutional protection of hunmayhts. He was
among the experts who gave advice to the Constitali
Committee, under the auspices of the Office of Grimnal

Support (which is part of the United Nations Asmige
Mission for Irag (“UNAMI")). He has also served @nnumber
of occasions as a legal expert for UN and EU funpiegects
on various aspects of constitutionalism in the Aragon. He
was a careful and frank witness, and both his amriteport and
his oral evidence were admirably clear and succiftte

Claimant also put in evidence shortly before thearimg

(without objection) two declarations from Zyad Sdeea
practising Iragi lawyer with international law qii@lations:

these were largely concerned with other issue®beatof them
bore tangentially on the issue of the status of GPA

40 The Secretary of State relied on evidence framm éxperts. The
first, Dr. Jonathan Morrow, is not an academic acpsing lawyer:

indeed his doctorate is not in law. He is howewaalifjed as a legal
practitioner of the Supreme Court of New South Walad he gained
experience in constitutional drafting as one oflé¢gal advisers to the
United Nations Transitional Administrator in Easimbr. With the

benefit of that experience, he also acted as airsedto the Judicial
Reform Commission of the Government of Afghanistam

constitutional questions and to the Kurdistan Reglidsovernment in
connection with the negotiation of TAL. In 2005 a2@06 he advised
the US Congressional think-tank, the United Statestute of Peace,
on issues arising out of the drafting of the Ir@gnstitution; and in
that capacity he spent most of the summer of 20@eaghdad and had
considerable contact with the Constitutional Conmeit and its
advisers. He too gave oral evidence before me shh®t an academic
lawyer of the eminence of Prof. Fedtke; but he clearly heldvant

expertise and | found his evidence useful. Dr. Marannexed to his
report a short opinion addressed to the preseotif®m a second
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25.

26.

27.

expert Sermid Al-Sarraf, who is a lawyer with bdthgi and US
qualifications.

41 | have found the expert evidence helpful; b #ttual issues
which | have to consider are such that | need retab wholly

dependent on it as an English judge generally smnwiaving to decide
issues of foreign law. No doubt as a result ofghbstantial input of
comparative lawyers, the concepts (particularly tiose aspects
relating to human rights) and drafting techniquesedu in the
Constitution of Irag are not unfamiliar to an Esgli lawyer,

particularly since the incorporation into our lav the European
Convention on Human Rights, and do not require @uaty Iraqi

perspective in order to be understood. Nor in avgnewere either
Prof. Fedtke or Dr. Morrow experts in Iraqi lawsagh. | do however
remind myself that | must consider the provisiohshe Constitution
as an aspect of Iragi law and as they would fabléanterpreted by an
Iraqgi court.”

Professor Fedtke expressed the view that the Gotisti was the highest law, and
stood at the apex of a hierarchy of legal normd, @stordingly all other laws had to
comply with the Constitution. This is recognis@dArticle 13(1) and Article 13(2)
goes on to say that any law that contradicts thes@ation is void. He expressed the
view that the powers of courts to review legislatfor constitutionality was vested in
the Iragi Federal Supreme Court (“IFSC").

In his report, Professor Fedtke made essentially fwints: firstly, that a provision

for detention without a judicial process violaté@ tConstitution; secondly, that CPA
3 would be declared to be unconstitutional and \nyidhe IFSC after 20 May 2006;
thirdly, that in any event CPA 3 did not have tloecé of law after that date, and
fourthly, that the arrangements authorised by UNSTI6 were insufficiently

precise to authorise the procedure for detentiodeurwhich Mr Al Jedda was
detained.

Professor Fedtke stated that any limitation ontsigtonferred by the Constitution,
which included the right to liberty, had to be et by law. CPA 3 had the force of
law only by virtue of Article 26(C) of TAL, which &as repealed by Article 143 of the
Constitution, and accordingly CPA 3 could not bdéete upon as authority for
detaining Mr Al Jedda after 20 May 2006. Furthere) no reliance could be placed
on the resolutions of the UN because the proceduttee Constitution for approving
international instruments had not been followedotder to satisfy this procedure
there had to be a resolution of the legislature,Gouncil of Representatives, but this
had not been obtained. In the opinion of Profe§saltke, there were a number of
respects in which the procedure for detaining MrJatda did not comply with the
Constitution, but, in particular, detention hadhave the prior authorisation of an
independent judge. He considered that the righttoxdve detained without judicial
decision was of the essence of the right to libértys, in his opinion the detention of
Mr Al Jedda in accordance with CPA 3 after the Gitutson came into force violated
Articles 15 and 37(1)(B) of the Constitution anduibbe declared null and void. In
cross-examination Professor Fedtke maintained bsstipn. Even under a state of
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28.

29.

30.

31.

32.

33.

emergency, there had to be review by a judicialjlaidsome point though it might be
at a later point in time than if there was no stdtemergency.

A key conclusion of Professor Fedtke was as follows

“63. The judicial safeguards contained in Articl&S and
37(1)(B) of the Iraqi Constitution form the essewnée¢he right
to liberty and the right not to be kept in custamhyinvestigated
except according to a judicial decision.”

Mr Zyad Safed, a practising lawyer in Iraq, gavéerce that under Iragi domestic
law a judicial officer had to authorise the issdean arrest warrant and a judicial
officer had to review his detention every 15 dayk addition, if a person was
detained for longer than 6 months, he had to badtrobefore a criminal court. He
expressed the view that Mr Al Jedda would have ladxe to apply to the IFSC for a
declaration that CPA 3 was void after the adoptibthe new Constitution.

Dr Jonathan Morrow produced a long report but thedrtant points seem to me to be
as follows. In his opinion Article 26 of the TALethonstrated that the CPA laws
have an existence independent of the TAL becautelés 26(A) and ((C)) are not
expressed to last only for so long as the TAL reman force. He drew the
conclusion, based on the examples of the Germamst@ation and the Constitution
of East Timor that:

“It seems generally to be the case that post-tiansi
constitutions affirm the validity of pre-existingedislation,
although it is doubtful that such an action isantfnecessary."

Dr Jonathan Morrow alsexpressed the view that CPA 3 was an “existing l&w”
the purpose of Article 130. At a later point in Ingport, he argued that the fact that
the government of Irag came to an agreement with Wnited Kingdom which
acknowledged that the latter would intern persamsrhperative reasons of security
supports the view that CPA 3 was considered to ireinaforce. However, this was
in 2004. An annulment or amendment would haveetinkthe Constitution itself, by
the passing of Iragi legislation or by court demmsi There was no such legislation or
court decisiorat the date of his report at least. In severaigdahe relies on what he
understood to béhe drafters’ intention based on his contact withnt in 2005 (see,
for example, paragraphs 62, 128-134 and 149), ibeg oo document recording this
intention. As to CPA 17, he merely recorded th@hmentators have reached the
conclusion that this remained in force even after€@onstitution was adopted.

As to Article 13(1), Dr Jonathan Morrow opined tlfas is directed largely at Irag as
a geographic entity in circumstances where the paly of Irag that might have been
thought to have qualified commitment to the Consitnh was the Kurdistan region.
With respect, it seems to me that Dr Jonathan Mwabthis point gave insufficient
weight to the opening words of Article 13, whiclatst that the Constitution is “the
pre-eminent and supreme law of Iraq without exoepti

Dr Jonathan Morrow considered that it was "unlikehat an Iragi court would strike
down the whole of CPA 3 on the grounds that theme an inconsistency with Article
15. He did not consider that CPA 3 would have bezanlawful on the adoption of
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34.

35.

36.

the Constitution. Dr Jonathan Morrow relies onraspmption of regularity and
opines that, notwithstanding Articles 15, 19 and tBé absence of a decision on the
detention point from the IFSC or any other courthwconstitutional authority,
together with the absence of any legislative amesmdraction, implied that CPA 3
was part of the law of Iraqg.

Dr Jonathan Morrow did not deal in detail with Ah& 46 of the Constitution. He
merely reached the view that, if an Iraqgi courtadaded that CPA 3 was potentially
inconsistent with the Iraq Constitution, it may that it would have to consider the
effect of Article 46. He considered that it wasiceivable in view of the nature of
Articles 15, 19(12) and 37(1)(B) of the Constitatitnat an Iragi court might find that
CPA 3 is inconsistent with the Constitution (Repp#gragraph 113).

Dr Jonathan Morrow concluded that Article 46 cowldsist a court seeking to
reconcile CPA 3 with the Constitution. The Iraguc could conclude that CPA 3 did
not violate the essence of the rights in Articlésahd 19 (12) and 37(1)(B) to the
extent that it did not provide a judicial reviewe wrote in his report: “An Iraqi court
could conceivably conclude that CPA 3 preserves‘d¢ssential” element of judicial
protection, namely a regular review procedure distadd by law, carried out by
lawyers, in which the Iragi Government had decisiweking authority.” However,
he accepted that, if the word "judicial" in Artisl&5 and 37 meant reviewability by
specifically an Iraqi court and this was seen tmbthe essence of the right, then the
exception provided in Article 46 would not work toesolve the apparent
contradiction.

Dr. Jonathan Morrow’s conclusion was as follows:

“149. In summary, there is reason to believe timalraqi court
or legislature might decide that CPA Memorandum Ken®,
or parts thereof, [was] void on the grounds thatomtradicts
the Constitution, and in particular the provisioms the
Constitution guaranteeing judicial review of deient
However, it was not the intention or view of thaftiers of the
Constitution that the Constitution be inconsistemth or
displace the power of internment embodied in CPA
Memorandum No.3. There is a body of Iragi statectice,
both on the public record and set out in the wingatements
in the proceedings of [the] House of Lords k& (on the
application of Al Jedda) v Secretary of State foefdhce
(Respondent]2007] UKHL 58, to the effect that the Iraqi
government did not believe the power of internmegitout in
CPA Memorandum Number 3 was inconsistent with the
Constitution. | am of the view that an Iraqi coartlegislature
would make efforts to construe the Constitutiorsirch a way
that no contradiction was found, or that any cahttéon did
not imply that CPA Memorandum Number 3 was voicgm of
the view that, in view of the intention of the deaf of the
Constitution, and in the absence of a relevantsitatiof the
Iragi legislature or court, it is difficult for a KJ court to
conclude that CPA Memorandum No.3 is, as a maftéraqi
law, void.”
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37.

Mr Sermid D. Al-Sarraf, a practising attorney frdnaq, stated in his report that
Article 130 preserved the laws made by the CPAe drew attention to the fact that
the Constitution made specific mention of CPA lathat were invalidated. He
referred to new legislation passed after the adaptif the new Constitution that
referred to the CPA laws. He produced examplesthsitnot clear whether he meant
that these new laws assumed that the CPA laws nexhan force or whether these
new laws specifically repealed CPA laws. Howeversketed that there had been
decisions of the Court of Cassation of Iraq thatogmise that CPA laws have
remained part of the law of Iraqg.

1.2 The judge’s findings

38.

39.

40.

41].

42.

43.

The judge held that he did not have to be whollgetelent on the expert evidence.
He held that the Constitution incorporated concéis the Convention and that the
techniques used "did not require a uniquely Iragrspective in order to be

understood”. He also held that neither expert wasxert in Iragi law as such. On
the other hand, he reminded himself that he woalkkho consider the provisions of
the Constitution as an aspect of Iragi law andhay tvould fall to be interpreted by

an Iraqi court.

There was an issue before the judge as to thetextewmhich provisions of the laws
promulgated by the CPA were intended to survive ¢being into force of the

Constitution. The judge held that the laws promiddeby the CPA were maintained
and preserved by Article 130 of the new Constitutio

The judge then moved to the question whether CR#olated the essence of Mr Al
Jedda’s constitutional rights. The judge held theither of the Iraqi experts had
expressed a view on this issue. The views of PsofeBedtke and Dr Morrow were
based essentially on arguments that did not reqangecomparative law expertise.
The judge was not able to draw on drgvaux préparatoiresThe judge held that it
was inherently unlikely that the Constitution wagended absolutely to outlaw
detention without judicial process, whatever theewinstances. He regarded it as
particularly unlikely that the Constitution of Iragas intended absolutely to outlaw
detention without judicial process given the ciratamces prevailing at the time of its
adoption. He referred to Article 61(9) of the Cuasion of Iraq (set out in the
Appendix to this judgment), dealing with emergeacie

The judge attached weight to the circumstancesagieg in Iraq at the time of the
adoption of the constitution. He was concerneduaibpplying the “essence” concept
in Article 46 as he thought that there was no diifee between the core of Article
37(1)(B) and that provision itself.

The judge concluded that he could not believe dmakraqgi court which had held that
there was power to detain without judicial processild have found the particular
form of process adopted inadequate to protect $senee of the constitutional right
(judgment, paragraph 54).

He held that his reasoning did not depend as sacWhether a state of emergency
was at the material time in place in Iraq (judgmearagraph 55).
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44,

The judge concluded that CPA 3 (as revised and adified by CPA 99) remained
effective as part of Iragi law throughout the pdrad Mr Al Jedda’s detention and the
claim thus fell to be dismissed.

1.3 Submissions on this issue

45,

46.

47.

48.

Mr Hermer submits that the judge erred in conclgdhmat the absence of any judicial
safeguard did not infringe the essence of Mr Ald2ésiright to liberty guaranteed by
the Iraqgi Constitution. The judge erred in consittg that Professor Fedtke was not
an expert in Iragi law. He was in fact amply quatifto give evidence on the meaning
of the Iragi Constitution and was so qualified t@raater extent than Dr Jonathan
Morrow. The judge erred in thinking that he waseefrto depart from the view
expressed by Professor Fedtke as it was not cleamyradicted by Dr Jonathan
Morrow. The evidence before the judge “went one’wBy Jonathan Morrow merely
said that it was conceivable that the essence cAIMiedda’s right to liberty had not
been infringed. The judge interpreted this to méaat Dr Jonathan Morrow’s
opinion was that it was arguable. Mr Hermer subrtiiat it was not disputed by
Professor Fedtke that the opposite of his view argsiable, and there was no dispute
between the experts such as to warrant the judgparture from their opinions.

Furthermore, on Mr Hermer's submission, if the pidgas free to depart from the
experts, he reached the wrong conclusion. Moreaiace the judge’s conclusion
was founded on his own analysis of the words oflithg Constitution, rather than on
expert evidence, this court is as well placed agullge to decide on this issue, and it
need not be referred back to the judge.

Mr Hermer submits that the judge was wrong to fihdt executive detention with
administrative review can ever constitute the esserf the right to judicial review in
the event of the loss of liberty. Although thesesome flexibility, what amounts to
the essence of a right does not depend upon cysatitical considerations. Either
the protection satisfies the limitation clause mide 46, or it does not. Moreover, the
judge gave insufficient weight to the fact that @xeve review in this case was not
independent. In addition, the judge failed to cdeisthe fact that under applicable
procedures Mr Al Jedda had no information as tobtes of his detention other than
in the most general terms and was given no riginha&e oral representations or give
inadequate access to a lawyer. It was not endugfhain executive body regularly
reviewed his detention. Under the jurisprudencehef Strasbourg court, a panel of
three laypersons and judge with power to make rewendations was not equivalent
to judicial review. Mr Hermer refers to the fabat there were criminal detainees at
the same military facility at which Mr Al Jedda wedstained who were visited by
Iragi judges and whose cases were considered Hyattpecourts. Mr Hermer submits
that there was no evidence that it would have hegossible to provide access to an
Iragi court. Moreover, a reviewing committee coblive comprised an Iraqi or other
independent judge.

Mr Jonathan Swift, for the respondent, submits watipard to the expert evidence that
this court is not in the same position as the judgd that the judge's conclusion
should therefore be accorded significant weighte ddbmits that Professor Fedtke
was not an expert in Iragi law. He was a compaeatonstitutional expert. He did

not rely on decisions of the Iragi courts or Iréaws. The judge was not bound to
prefer the evidence of Professor Fedtke becaus@obathan Morrow had not gone



Judgment Approved by the court for handing down. Al Jedda v Sec. State for Defence

49.

50.

51.

52.

53.

further than to say that it was arguable that agilcourt would find that the essence
of the right to judicial review of detention in ti®nstitution was not infringed by the
regime of preventative detention in force under CRAThe judge was entitled to

apply his own knowledge of interpretive techniquéke judge effectively rejected

the evidence of Professor Fedtke on all key points.

Mr Swift further submits that the judge was fullyare of the procedures for
reviewing Mr Al Jedda’s detention. In Mr Swift'stsuaission, the composition of the
bodies responsible for the review of Mr Al Jedd#esention was appropriate, because
the purpose of the review was not to consider ¢éasans why he had been detained in
the first place but whether his detention shouldtiome. Furthermore, the process of
making decisions at the DIRC was structured to catbe risk that disproportionate
importance would be given to the views of the it The majority of the personnel
on the review bodies was Iragi. The proceduresthde assessed in the round.

Mr Swift submits that the fact that some form ofligial review of the merits of
detention might satisfy the requirements of Arscld and 37(1)(B) does not provide
a conclusive answer to the question of what isedsence of the relevant right. The
fact that there could have been a full judicialiegvdoes not preclude the lawfulness
of a system enabling a restrictive review as predidly CPA 3. Moreover, given the
security situation in Irag, an Iraqgi court wouldlbely to afford the executive an area
of discretion within which it could determine whaeans of review was appropriate.
The Iraqi courts would have regard to the wideeri@sts as well as the interests of Mr
Al Jedda, including the rights of all persons prese Iraq, and in particular their
right to security. The Iragi courts would also éaegard to the fact that the system
applied to Mr Al Jedda enabled decisions "to benady reference to the full range of
intelligence information which would not be availbf the review were to be
undertaken by an Iragi court”. The position ofrgrial detainees is different from
that of a detainee on security grounds.

Mr Swift further submits that, if the core of thght guaranteed by Article 15 of the
Iragi Constitution requires a judicial element, i8¢ 46 would have no real role in
relation to Article 15. Article 46 cannot permitorifications according to the
circumstances. The fact that the Strasbourg ames$ the concept of essence of the
right, often as a substitute for proportionalitped not inform one that an Iraqi court
would do so.

Mr Swift submits that the procedures available to M Jedda did not rule out
judicial involvement, but did contemplate admirasitre boards.

Mr Swift makes the point that an Iraqgi court cotd#te into account the fact that the
Geneva conventions were well known and well undextto assist in restoring
stability. They would be familiar to the troopsntabuting to the security operation.
The troops were assisting Iraq in Irag's fightdarvival. The administrative boards
were a sufficient guarantee of the objective sogubdf information. Administrative
boards had advantages over judges and the systeraoseptable to the MNF. It was
a system which could be used by all the alliedfgsoo

1.4 Conclusions
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| reject Mr Swift's submission that this court st n as good a position as the judge
to review the expert evidence. The judge was nitwienced by his view as to the
demeanour of the witnesses. The first questiadhasproper approach to findings of
foreign law. Findings of fact about foreign law kaleen called issues of fact "of a
peculiar kind" (per Cairns J iRarkasho v Singhl968] P 233 at 250). As with other
findings of fact, and subject to making appropriatlewance for the fact that the
judge saw the witnesses give evidence, an appetiatet should consider the
evidence afresh and reach its own view as to whdthe judge’s findings were
justified (see per Megaw LJ iDalmia Dairy Industries Ltd v National Bank of
Pakistan[1978] 2 Lloyd’s Rep 223). It is not an objectitm making a finding of
foreign law that the question is a novel one whiths not been decided in
the jurisdiction in question. The judge is entiteead bound to bring his own skill and
experience to forming his conclusion: see, for ep@nMMC Proceeds Ltd v
Bishopsgate Investment Try4©99] CLC 417. In addition, while a court is rfate

to do its own researches into the law of Irag,sitbound to bring to its task the
knowledge of techniques drawn from its own knowkedgf comparative
constitutional law and international human righ#svl The jurisprudence of the
Strasbourg court is suitable for this purpose, esithee Strasbourg court has to draw
together the differing traditions of the membershaf Council of Europe. Knowledge
of techniques drawn from comparative law is partagtidge’s skill, and is not the
same as using knowledge of a particular legal syst®oreover Strasbourg
jurisprudence has been used by apex courts throtighe world, for example, see
Lawrence v Texa539 US 558 (2003) (United States Supreme Court) $tate v
Makwanyang1995) 3 (SA) 391 (Constitutional Court of Southriéd).

A major issue between the parties is whether tldgguwas entitled to accept the
evidence of Dr Jonathan Morrow, who simply said @ralraqgi court might find that
detention without judicial intervention was condgiibnal in some circumstances,
relying on Article 46, in preference to that of faissor Fedtke who was clear that
Article 46 could not authorise the removal of ahtido have the lawfulness of
detention reviewed by a court. In my judgmeng jixdge was not prevented from
preferring Dr Jonathan Morrow on this point meregcause he said that a point was
conceivable, provided that the judge consideret ikawas in a position to reach a
conclusion on this matter. | am more troubled by tonclusion that the right
conferred by Article 15 to a decision by a competewicial authority could be
eliminated under Article 46. The judge did not sidler that the judicial safeguard
was of the “essence” of the right to liberty. Gaetor impelling him in that direction
was the fact that he thought that, if the judicafeguard were of the essence of the
right, it was difficult to see how Article 46 coudler operate in relation to it, since it
would be (as Professor Fedtke put it in his orad@&wce) "all courtyard" and no core.

In my judgment, Article 46 has content in relatitm Article 15. For example,
circumstances may sometimes make it necessarypwdprfor a longer period before
the detainee has access to a court, and so omstiAction can in such cases be drawn
between the essence of a right and the remaindtreofight. Article 46’s primary
function is to act as a stopping point. There com@oint when the intervals are so
great that they contravene the right conferred Iojjckk 15. There is, therefore, a
distinction between the "courtyard”, as Professentke put it, and “the core”. | am
not dissuaded from this view by the fact that Psefe Fedtke could not in cross-
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60.
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examination see a difference between the core lmmdidn-absolute essence of the
right.

There was an issue before the judge as to whettieleA130 covered CPA 3. The
judge decided the issue against Mr Al Jedda andoles not pursue it on appeal. Mr
Swift submits that the fact that CPA 3 was contthby the Constitution is of some
relevance as it is unlikely that the Constitutioowd both facilitate and disable the
same legislation. | do not consider that thisoleB. It is equally possible that the
Constitution was adopted on the basis that thenwefd existing laws would be

subject to constitutional review. Accordingly,ist not enough to say that CPA 3
formed part of the existing laws. It did not followat an Iragi judge would have
found that there was no violation of the Iraqi Qdnogon.

To my mind, a weakness in the judge’s approachh& te attached no real
significance to the fact that the Constitution vadsigher law. Professor Fedtke gave
clear evidence that this meant that the Constitutvas a higher law than any other
law and that accordingly, any other law would bbjsct to review for compatibility
with the Constitution. Indeed, Article 13 stathatta law that does not comply with
the Constitution is void. The review of legislatidor compatibility with the
Constitution was expressly contemplated by the Goitisn.

As to the essence of a right, Articles 15 and 3B(Lpn their face contemplate (1)
authorisation by judicial officer and (2) regulaview. Article 15 is not specific

about timing and no doubt the detail was left tovb@rked out by the criminal

procedure code or by the courts. Judicial inteiieanwas a requirement for lawful

detention under Iragi criminal law before the Cdnsbn and therefore its

importance would be well known to the courts ofjleven before the adoption of the
new Constitution in May 2006.

The judge gave three reasons why he was prepareshtbude that a process which
prescribed non-judicial process for reviewing datemwould not infringe the essence
of the right conferred by Article 15. Firstly, auntry in transition, or some internal

emergency, might require a system of executive ndiete for security reasons.

Secondly, in the light of the recent history ingrat was, in the judge’s judgment,

unlikely that an Iraqi court would hold that CPAM&s unconstitutional. In addition,

Article 46 was a power of derogation, which enalitezte to be a system of executive
detention.

| would agree with the judge that the essence oight is not immovable and
inflexible, or unresponsive to the circumstancksa normal state of affairs, a person
who has been arrested can be brought before a jundggry short order. It may be
different if there is a national emergency: seed, éxample, Brogan v United
Kingdom Application no. 11209/84, 29 November 1988. Iidwls that regard can
also be had to the fact that the Iraqi politicaliation is in transition. The Strasbourg
jurisprudence provides an example of that: 8&gev France (Application no
66289/01, 11 January 2005 at [61] to [65])hus, what constitutes the essence of a
right can change. However, as | have said, Ard@eacts as a stopping point. The
concept of the essence of a right means that ghé mas a core which is constant and
constitutes a norm which prevails in all circumses
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In my judgment, the judge should not have beenesaly to accept, even with the
security situation in Irag, that an Iraqgi court Wbéind that Article 46 could sanction
an abrogation of the right not to lose one's Ipeavithout a judicial decision. Even
though detention complied with Geneva 4 and wabaaiged by UNSCR 1546, the
fact remains that the loss of liberty was inde&ngind, however regular the review,
the fact remained that release was discretiontirgoes not seem to me that a court
using its judicial experience even in Irag wouldaie the conclusion that the essence
of the right to liberty is preserved in those cim@tances where a person has so little
control over his own freedom and dignity. Thereswa judicial process to enable it
to be determined, for example, whether “imperatieasons of security” in fact
continued. The crucial role of judicial safeguaisisbvious in this situation.

In my judgment, the meaning of the Constitutioriraf] has to be ascertained without
reference to the fact of the presence of foreignd® in Iraq. The fact that the MNF
had to have a power of internment does not, aguidhge recognised in relation to
maltreatment, mean that the detainee had no ragidsthat the MNF did not need to
respect the rights of detainees. But, if the MN&swo have the legal justification
for derogating from those rights, it was its respbility to secure its own position,

and any derogation from fundamental rights requlvgdt in my judgment is most

likely to be found (if it exists), not in the Coitation of Iraq, which lays down the

values which govern the ordinary relationship bemvéhe Iraqi state and the Iraqi
citizens, but in some other instrument or doctrifteat is the conclusion to which the
evidence of Professor Fedtke inevitably led, anthinjudgment it should have been
accepted in preference to the equivocal evidenc®rofonathan Morrow on this

point.

| would attach weight to the fact that the Constitu of Iraq is stated to be the
supreme law without exception. We have, moreowet,been shown any provision
of the Constitution which states that compliancéhvimternational law overrides the
rights conferred by it.

In my judgment, on the evidence as to foreign Isstie 1 should have been decided
in Mr Al Jedda’s favour.

Since preparing this judgment, | have had the leagfeading the draft judgments
of Sir John Dyson SCJ and Lord Justice Elias. lirmshebted to them but in so far as
they have reached different conclusions on thigeissrespectfully disagree. We are
concerned with the meaning of Articles 15 and JB)L)f the Iragi Constitution.
The provisions of Article 78 of Geneva 4, and o€ tBiracusa principles, are
important, but of limited assistance in this tadihe former deals with the position of
an occupying power and the latter deals with theasbn of emergency powers.
Neither deals with the relationship between a goavemt and its citizens where there
has been no derogation because of an emergencyler Waticle 61 of the Iraqi
Constitution, which is set out in the Appendix histjudgment, states of emergency
can be declared for successive periods of thirgysdand all the necessary powers to
deal with the emergency can then be delegatedet®time Minster. Those powers
must be regulated by laws which do not contradiet €onstitution but, if they are
necessary to deal with the situation (and thatlire®showing necessity), they may,
as | read Article 61, depart from other powers|udmg Articles 15 and 37(1)(B). |
respectfully doubt therefore the utility of prayiigaid the turmoil in Iraq: if there
was a state of emergency there were other prowsionthe Constitution which
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authorised the taking of other powers which couddehbeen but which were not
used.

As both Sir John Dyson SCJ and Lord Justice Ellaserve, we are concerned to
determine whether the interposition of a judicidficer is as a matter of the
interpretation of the Constitution of Iraq of “thery essence” of Articles 15 and 37B.
The title of that officer is not important. Sirhlo Dyson SCJ concludes that the
essence of the relevant rights is to have a decmmodeprivation of liberty made by a
person with judicial qualities, but not necessadlyudge. As | see it, the decision
must be taken by a judge who has judicial indepecele Under the Constitution of
Irag, the judiciary is an independent organ ofest&tdependence in this context is
clearly a reference to both institutional and indiial independence. (These concepts
are referred to in thBangalore Principles of Judicial Condu(@002) and explained
in the Commentarythereon issued by the United Nations, Septemb@r)2d hus the
judiciary must be independent of the parties anthefstate, in addition to having an
independent frame of mind. They must have the datishal guarantees necessary
for them to reach an independent conclusion ansktldo not exist where the tribunal
is composed of officers of the MNF, or represen&tiof the government of Iraq or of
the United Kingdom and United States. In additiamat is also required is “a
judicial decision”. That must mean a decision whHallows a judicial process, that is,
a process which is fair and gives the internee arihg@ and the possibility of
examining the evidence against him (on this, sesemgdly per Lord Phillips in
Secretary of State for the Home Department ZF09] UKHL 28 at [63] to [66]).
The process of review in the present case, whilsatisfied Geneva 4, did not
constitute an independent process or indeed aifligicocess. A judge also has to
have certain qualities. | agree with Sir John DyS§&J that these qualities include
impartiality and competence in legal matters. Hosve\he does not have to be an
expert in matters outside the law. On security engtthe can be assisted by expert
evidence. The fact that the MNF might decide tthiaold evidence on intelligence
from an Iragi court but not from a review body gptunder CPA3 does not lead to the
conclusion that there is no constitutional righh&we the application for review of the
detention heard in a judicial process. Moreover, d decision to be a “judicial
decision”, the decision must also be that of a @ydand thus it may well not be
enough that the decision is made by a panel obpersone of whom happens to be a
judge.

The independence of the judiciary is an esseeal@hent of the rule of law and of the
very essence of the right of liberty. As Lord Atldaid in an oft-quoted passage in his
dissenting judgment ihiversidge v Andersof1942] AC 206 at 244:

“It has always been one of the pillars of freedame of the

principles of liberty for which on recent authoritye are now
fighting, that the judges are no respecters ofgreysand stand
between the subject and any attempted encroachroankss

liberty by the executive, alert to see that anyrciwe action is

justified in law.”

| have therefore not been persuaded by the judgm&Ensir John Dyson SCJ and
Lord Justice Elias on this issue.
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ISSUE 2: THE JUSTICIABILITY ISSUE

70.

71.

72.

73.

74.

The judge held that there was no conceptual ditfrcabout applying the law of Iraq
and it made no difference in principle that theevaht provisions were in the
Constitution. He distinguished the earlier authesithat had been cited to him.

Mr Swift submits that the judge erred in findingathMr Al Jedda's claim that his
detention was incompatible with the Constitutiorsviasticiable in an English court.
He submits that for the court to enter into suchstions as whether the detention of
Mr Al Jedda was inconsistent with the Constitutioh Irag would breach the
obligation of comity between friendly nations. lddaion, there was no clear and
manageable standard which an English court coubdlyap answer them. IBuck v
Attorney General1965] Ch.745, 768 and 769 to 770, this court lledd an action the
object of which is to determine the validity of ardign constitution will not be
entertained, although a private law action whicunes the determination of the
constitutionality of a foreign law where that icidental to the main issues in dispute
will be: Dubai Bank Ltd v Galadari (No)JTimes, 20 June 1990). Mr Swift submits
that the questions raised in this case are of feignt importance to the Iraqi state.
Making the assessments and striking the balancgsireel in interpreting the
Constitution is an intensely national exercise. réfae, the courts of England and
Wales should not entertain such arguments. Theiposs even worse in the case
such as this where the court is having to secomdgwhat principles would be
adopted. A decision on the appropriateness of ithgakion on the right of liberty
would be regarded as significantly trespassingt@nsovereignty of the Iraqi state
itself.

In relation to a lack of manageable standards, MiftSelies onButtes Gas and Oll
Co v Hammer(Nos 2 and 3) [1982] AC 888 at 937-8. Lord Wifoece there
referred to the undesirability of the English coemtering into issues as to the validity
of acts of foreign states within their own ternt@nd the difficulty of doing so where
there are no “judicial or manageable standardstiong so.

Mr Hermer seeks to uphold the judgment of the jud@ke courts on his submission
have had not difficulty in interpreting the valiibf sovereign decreessee, for
example, A/S Tallinna Laevauhisus v Estonian State Steamkhmp (1947) 80
Lloyd's LR 99.

In my judgment, the judge was right. As can be demm the discussion under Issue
1, the provisions of the Constitution with whichistrappeal is concerned clearly
provide judicial and manageable standards. Engtshrts are familiar with
constitutional interpretation. The issues in thision do not involve a challenge to
the validity of the Constitution of Irag. This abuwould only be reaching
conclusions as to the meaning of the Iragi Cortgtitufor the purposes of this private
law claim in damages. The fact that Iraqg is anoioeereign state does not preclude
this court from adjudicating upon Mr Al Jedda’siolaln Kuwait Airways Corpn v
Iragi Airways Co (Nos 4 and 32002] 2 AC 883, the House of Lords did not shrink
from the conclusion that a resolution of the Retiohary Command Council of Iraq
was contrary to public policy notwithstanding thtatvas an act of a foreign state
within its own jurisdiction. The passage frdduttes Gagelied upon by Mr Swift
was considered by the House of Lords in that cd$e House concluded that, while
it may occasionally be the case that the resolutibra dispute may involve the
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application of standards of this kind, it was opethe court in other cases to consider
whether the acts of a foreign state violated irgeomal law, or were contrary to
public policy (see in particular per Lord Nichodls[25] to [26], and per Lord Steyn at
[113]).

In the circumstances | agree with the judge's emich on this point.

ISSUE 3: PUBLIC POLICY

76.

77.

78.

79.

The House of Lords had held Al Jedda 1lthat UNSCR 1546 required the United
Kingdom as a matter of international law to detaémsons for imperative reasons of
security. The judge held that the Secretary of eStaiuld not be held liable in
damages for complying with international obligagon

Mr Swift submits that, if Mr Al Jedda should sucde& establishing that his
detention in Irag by the British contingent of ti&F was unlawful under Iraqgi law,
the English courts should refuse to apply Iragi @wthe grounds of public policy.
The judge accepted that contention. Mr Swift eelbm s 14(3)(a)(i) of PILA which
provides:

“...[N]othing in this Part —

(@) authorises the application of the law of a coumyside
the forum as the applicable law for determininguiéss
arising in any claim in so far as to do so —

(i) would conflict with principles of public
policy...”

Mr Swift submits that section 14(3)(a)(i) is notmlied to cases where the
enforcement or recognition of foreign laws wouldcasion gross infringement of
human rights, as i@ppenheimer v Cattermo[@976] AC 249. It is also applicable
where in the eyes of an English court enforcementcognition of the foreign law
would be manifestly contrary to the public polic Bnglish law: Kuwait Airways
Corporation v Irag Airways (No 4 and .5)Mr Swift also relies orAl Jedda 1 as
showing that a law could be disapplied even ifaisvone to protect human rights. It is
relevant that the international community has prmdothe enactment of the
Constitution of Iraq. The reason for invoking pabjpolicy rests on the UNSC
resolutions, which | have described above.

Mr Swift dismisses the objection that applicatioh tbe public policy exception
results in the application of international lawthg back door. On the contrary, on his
submission, it does no more than disapply the doréaw and require the English
court to look elsewhere for the law to be appliEdrthermore, once it has been
determined that an otherwise applicable rule oditpr law should not be applied as a
matter of public policy, the necessary consequéntieat the court should determine
the claim in accordance with the legal norm thatassistent with English public
policy. Thus it would be correct to disapply so muwaf Iragi law as is inconsistent
with the United Kingdom'’s international obligationgvir Swift submits that Mr Al
Jedda's submission is contrary®ioJedda 1 The United Kingdom's obligations under
Article 103 of the UN Charter prevail over othetigations that it may have.
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Mr Hermer submits that it is surprising that the@eary of State should seek to rely
on section 14(3) of PILA given the acceptance tghmuwt Al Jedda 1that the
applicable law was that of Irag. In those circuamses, the judge should not have
rejected the submission that it was an abuse afegsofor the Secretary of State now
to rely on section 14(3). Mr Swift's responsetiat submission is that there is no
guestion of the Secretary of State being prevefrtad relying on public policy by
reason of the position which had been adoptedah ¢hse. Section 14 (3) of PILA
was not then in point. | agree.

In any event, Mr Hermer submits, the principle mernational comity makes clear
that the courts should be slow to disapply the ¢ha foreign state on the ground that
it is contrary to public policy: cKuwait Airways Corp v Iragi Airways Co (no 4 and
5)[2002] 2 AC 833. Article 15 is a provision of thenstitution of a foreign state and
the international community had encouraged anditisteid the enactment of the new
Constitution. The Constitution also protects fumeéatal human rights.

Furthermore, on Mr Hermer's submission, the judgesclusion would enable the
executive to implement international obligationgheut accountability in domestic
law. It would enable the government to refusedyp gamages for breach of contract
on the grounds that performance would conflict vathinternational obligation. In
addition, the provision of international law in gtien was not a provision of private
international law or a provision which governs tights and liberties of individuals,
but a provision of public international law appla to the state. Such a provision
cannot replace a rule of private law. In this ctmse court could not properly have
applied CPA 3 because that does not represenathefl Iraq. Furthermore, there is
no inconsistency between the requirements of Itagi and the requirements of
international law. The UN resolutions do not reguhere to be no judicial review.
The House of Lords did not decide the lawfulnessdefention without judicial
process.

Finally, submits Mr Hermer, even if the UN resabuts required detention without
access to judicial process, it would not constitutaeach of international law for the
court to find that in so doing the United Kingdorasnin breach of Iraqgi law and was
liable in damages. That does not amount to a hrebmternational law.

| now turn to my conclusions. It is clear frokh Jedda 1that the United Kingdom
had an obligation in international law to act adlid which overrode its obligations
under other treaties, including the Conventione §hestion at this point is whether it
is contrary to public policy that Iraqgi law shoub@ applied if it might result in a
liability on the British government to pay damagmsacting on the UN resolutions in
a way which breached the Constitution of Iraqg.

It is not contrary to public policy to apply theMaof Iraq to the tortious conduct of
British soldiers simply because the British goveenm might become liable in
damages on the principle of vicarious responsybilithe courts have in recent years
held the government liable in damages for the aicBritish soldiers in KosovoB|ci

v Ministry of Defenc¢2004] EWHC 786(QB)). In that case, the partigsead that
English law should apply, but that does not aftbet point that | am making. The
British government would have been subject to arcfar damages under the HRA if
that Act had been held to be applicable in thisscasloreover, the judge did not
consider that the same difficulties as he foundhhe claim before him would apply



Judgment Approved by the court for handing down. Al Jedda v Sec. State for Defence

86.

to an action for damages for maltreatment. He gaveission to amend to introduce
such a claim. There is no appeal from that pahi®brder, and that claim has yet to
be tried.

However, the effect of applying Iragi law to Mr Aedda’s claim to determine the
lawfulness of his detention is that the British govment is at risk of liability for
doing no more than carrying out its internationligations, in circumstances where
its obligations under the UN Charter have been@afft to qualify protection for Mr
Al Jedda under the Convention. Nonetheless, injudgment, that does not mean
that it is appropriate to invoke the public poleyception. That exception falls to be
applied if the relevant law of Iraq is in some wayitself offensive or objectionable.
It does not apply simply because a remedy existisaigi law which would not be
available under domestic law. There is nothingerehtly offensive or objectionable
about the Iraqgi law on which Mr Al Jedda relies. falure by the MNF (subject to
CPA 17) to obtain immunity from Iraqi law would not itself make it contrary to
public policy to apply Iraqi law. | would thus @l the appeal on this issue.

ISSUE 4: THE CPA 17 ISSUE (Immunity of MNF persbimieaq)

87.

88.

89.

CPA 17 was revised and re-issued on 20 June 200ded not set out the recitals,
though | note that they refer to "fundamental ageanents that have customarily been
adopted to govern the deployment of Multinationatdés in host nations". We have
not been shown any other material that might thlight on the meaning of CPA 17
in its revised form. There is an important defmntiin section 1 of "lraqgi legal
process”. This is defined as meaning "any arregention or legal proceedings in
Iragi courts or other Iraqi bodies, whether crinhimavil, or administrative." The
important provisions are in section 2, headledi Legal ProcessIn material part,
section 2 provides as follows:

“l) Unless provided otherwise herein, the MNF.ithei
Personnel...shall be immune from Iraqi legal process.

2) All MNF Personnel...shall respect ...Iraqi laws...

3) All MNF Personnel... shall be subject to the asgole jurisdiction of their
Sending States. They shall be immune from anyorm of arrest or detention
other than by persons acting on behalf of theidBenStates..”

The Secretary of State cross-appeals against tlge'giconclusion that CPA 17 only
prevented a claimant from bringing proceedingsregjahe MNF in the Iraqi courts.
Mr Swift submits that the judge should have heldttMr Al Jedda’s claim for
unlawful imprisonment under Iraqgi law was not agtible under the law applicable to
the claim and therefore should be dismissed. MiftSefers to section 9 (4) of PILA
which provides:

“The applicable law shall be used for determining issues arising in
a claim, including in particular the question whestlan actionable tort
or delict has occurred.”

Mr Swift submits that actionability for this purpwsmeans that the conduct
complained of is such as would give rise to ciiabllity under the applicable law,
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here the law of Irag. In that connection he rebeaOJSC Oil Company Yugraneft v
Abramovich[2008] EWHC 2613. He submits that this approacleaesistent with
section 9 (1) of PILA, which provides that the posp of Part IIl of PILA is to make
provision for choosing the law to be used for deiemg issues relating to tort.
Actionability is a broad concept and one that istagensure that all issues concerning
whether or not liability will be established ardatenined by the applicable law.

The issue in this case is whether or not civililigbexists in this case in Iragi law.
On Mr Swift's submission, CPA 17, properly undeostoprovided an immunity for
the act alleged to constitute a civil wrong. Mr Swubmits that it is clear from CPA
17 that the acts of the MNF were not to be regaaded civil wrong at all and could
not be the subject of legal proceedings in IraqusTthe immunity provided is not
directed, for example, to the quantification of da®s but instead impacted upon the
act concerned and altered the quality of that @ctefgal purposes. It is both in form
and substance a modification of the substantiveyatibn that would otherwise arise.
Mr Swift submits that there is no liability for ttaet of detention in this case and that
is entirely consistent with the policy underlying_.R. The approach in PILA is now
one of single actionability regardless of the famwhich the claim is heard, and the
parties are to be in no better and no worse aippnin the question of liability than if
the claim were determined by the courts of the tguaf the applicable law. The
substantive question to be addressed by the Enghisti in a case such as the present
is whether the act complained of would in fact lgadability under the provisions of
the applicable law. The judge thought that it iz intention that members of the
MNF who committed wrongs in Irag should become sabjo jurisdiction in their
home courts. Mr Swift submits that is not what CRA said or intended. The
provisions of CPA 17 should not be read togethet iarcertainly does not follow
from the fact that the members of the MNF undertbokespect local laws and
exercise jurisdiction over their own forces thagytlwere accepting that members of
those forces should be subject in their home cdartdaims arising under Iragi law.
Finally, Mr Swift submits that the judge's concethat, if the Secretary of State was
right, Mr Al Jedda would be in a legal black holedaunable to challenge the
lawfulness of his detention, are misplaced. Thduless of his detention was tested
in Al Jedda 1 where he claimed that his detention was contrarkis Convention
rights under Article 5. It would be anomalous, sutbnvir Swift, if the existence of
general rules relating to choice of law had theedffin the present case that the
liability carefully excluded in Irag could be as®erin the United Kingdom.

In my judgment, CPA 17 is clear. It prevents persd of the MNF, and the other

persons mentioned in CPA 17, from being sued ircthets of Iraq. There is nothing

in the wording to suppose that it applies to actionthe courts of the member states,
even if they are based on Iraqi law. The privilegaferred by CPA 17 is not to be

sued in the courts of Irag. | do not consider tinég has any implications for the

actionablity of the claim. If the claims had baene-barred under Iraqgi law, there

would no longer be any claim under Iraqi law (asee case with the Russian law
claims inOJSC QOil Co Yugraneft v Abramovicgee [2008] EWHC 2613 (Comm) at

[9], [263] and [342]). However, that is not thesfion in this case. There is nothing
to suggest that the claim does not exist under laag | agree with the judge on this

issue.
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CPA 17 has now been suspended, but the criticadtigueis its effect during the
period of Mr Al Jedda’s detention.

ISSUE 5: ACT OF STATE

93.

94.

95.

96.

97.

98.

In the light of the conclusions that he had reachieel judge did not have to deal with
the issue of act of state but as the point had begmed he set out his conclusions,
citing a number of authorities. His view was thet of state could be relied on by the
Secretary of State as a defence to a claim tordeterthe legality of detention.

The judge took as his definition of act of statpassage from the speech of Lord
Wilberforce inAttorney General v Nissgd970] AC 179, which | set out below. In
that case, a claim was brought against the Crowrddmage to a hotel in Cyprus
which had been commandeered by British forces ¢oramodate troops who were on
the island in order to assist in a UN peace-keemipgration. Lord Wilberforce
analysed the defence of act of state as comprigiogparts. The first gave immunity
to an agent on the ground. The second was a bt gusticiability. Lord
Wilberforce went on to say that the scope of thetrdlte was unclear and, in
particular, it was not clear to what extent acstate could be relied upon against a
British subject.

As to the scope of the defence, the judge heldth®atlefence is confined to acts of a
character such that it would be wrong in princifdethe court to seek to adjudicate
upon them. He distinguishadissan where the act of occupying a hotel for the
purpose of providing accommodation for British fpeowas not regarded by the
House of Lords as an act necessary for the implentgeaf an act of state.

The judge started from the proposition that thesiea to contribute British forces to
the MNF was an act of state. It was a policy denisn the field of foreign affairs.
Furthermore, internment was a specific part oftdsk which it had been invited by
the government of Iraq and mandated by the UNS@¢tertake.

The judge held that, unlike the provisioning of ojps, internment necessarily
involved an infringement of the rights of otherf. was not, however, a case of a
decision made in the course of "battlefield opersf'.

As to the question whether an act of state couldrdded upon by the British
government as against a British national, it wasmoon ground before the judge that
that was a point on which there was no decisivea@iiy. Lord Reid considered that
a British subject could never be deprived of hgalaight to redress by any assertion
by the Crown or decision of the court that the attehich he complains were acts of
state. However, the other members of the courlirdet to decide it. Lord
Wilberforce, in particular, expressed the view thatvas impossible to accept the
broad proposition that in no case could the pleaafof state be raised against a
British subject. The judge preferred this lattesw His essential reason was that if
the true basis of the rule is that acts done byGhmvn abroad in the conduct of
foreign relations are of their nature not cognieahlthe English courts there was no
reason in principle why the position should be different when the person injured
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happened to be a British citizen. The nature efatt would be the same. In support
of this approach, he cited a passage from the bp&Efdaord Pearson.

The judge took the view that the robust statemientise authorities to contrary effect
were made in the context of those cases. The jugijgeted the argument that the
constitutional protection given to British subjeetsuld necessarily apply in respect
of acts done abroad within the prerogative on tpreielations. In support of this
approach, he cited a passage from the speech df \Waberforce, and in addition,

from the speech of Lord PearsorNissan

The judge rejected counter arguments raised by Mmidr. Firstly, the judge
rejected the argument that it had not been pleadétiJedda 1 Secondly, the judge
rejected the submission that, if Mr Al Jedda wathivithede factojurisdiction of the
British forces, he was necessarily within the didtion of the English courts.

The judge also rejected the argument that it leftAY1Jedda in a legal black hole.
The judge held that the defence of act of stateldvapply if he was held in detention
in accordance with UNSCR 1546. He distinguishethem of maltreatment. He held
that the defence of act of state would be unaviailabcases of wanton or unjustified
violence. He relied on a passage from the speétiord Bingham inR (Al-Skeini
and others) v Secretary of State for Defe[2@08] 1 AC 153 at [26], where Lord
Bingham held that, even if the Convention did nmilg to acts carried out in another
jurisdiction, British forces ought still be subjetd criminal responsibility under
international law, and a claim in tort might als® ks inBici.

The judge further rejected the argument by Mr Herimesed on Article 6 of the
Convention. The judge made the assumption thaCtirevention applied to Mr Al
Jedda’s detention in Iraq. He accepted Mr Swétibmission that substantive law
was not affected by raising the defence of acttates The judge took the view that
the defence did not grant an immunity but defineel éxtent of substantive rights.
But it was not a violation of Article 6 of the Caevtion to deny him access to the
courts to complain of his detention in accordandd WNSCR 1546.

Mr Hermer submits that the judge was wrong to pethe Secretary of State to rely
on act of state. The defence of act of state shioailtimited to exceptional situations.
If the base at which Mr Al Jedda had been detalre@tibeen in the United Kingdom,
Mr Al Jedda could have issuetlabeas corpusproceedings. Habeas corpus
proceedings could also have been issued in respéct detention in Iraq because he
continued to be under thde factocontrol of the British government (see, for
example,Re Mwenyg1960] 1 QB 241). Likewise Mr Al Jedda should bdeatn
bring his claim arising out of his detention byt forces before the English courts.
He does not challenge the decision to detain himy the process by which it was
continued. Moreover, on Mr Hermer's submissiom, defence of act of state rarely
applies to an act done under a treaty as a traagyyrgives rise to an obligation (see
Walker v Baird[1892] AC 491). The judge’s conclusion on thisripcoupled with
CPA 17, considered below, results in Mr Al Jeddadpén a legal black hole, unable
to bring British forces to account in either juitgcbn. On Mr Hermer's submission,
the plea is rarely available as a defence to anclai tort or contract. Finally, Mr
Hermer submits that the defence of act of statea@abe raised against a British
national. He did not pursue any argument base#éirbicle 6 of the Convention.
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Mr Swift seeks to uphold the judge's decision. Télevant aspect of the act of state
doctrine concerns action under the prerogativeopeidd overseas. That provides a
defence to acts of the Crown undertaken abroadavtslability depends on the
quality of the act that is impugned and the plabene the impugned act occurred. In
this case there had been no factual dispute dsetquality of the act. Internment was
undertaken pursuant to Crown authority. The faat Mr Al Jedda is a British subject
does not matter. On this submission, and geneffadlyeferred us to the illuminating
article by Dr J. G. CollierAct of state as a Defence against a British sul{£@68)
26 CJL 102.

Basing himself on a passage from Wade and Fargythinistrative Law, Mr Swift
submits that there are three elements to act td. gtast, the defence is not available
in respect of acts committed in the United Kingdbut is in principle available in
relation to acts committed elsewhere. Secondlyglation to acts committed abroad
the key consideration is the nature of the actsTiuch is clear fronmNissan
particularly since the case was actually decided tlom basis that the act of
requisitioning the hotel for accommodation did hawe the necessary quality to be
considered an act of state. Thirdly, if the actjuestion is in qualitative terms an act
of state, the nationality of the persons affectgdt lis immaterial. The nationality of
the person affected is entirely a matter of fortuneéhe present case there is no room
for doubt as to the necessary quality of the aateténtion. Detention for reasons of
security was one of the specific tasks that the MINIS required to undertake under
UNSCR 1546. The obligation derived from Article 1@8 the UN Charter.
Accordingly, the nationality of Mr Al Jedda is imteaal. Furthermore the position of
private contractors is also immaterial. Simply duese the Secretary of State has a
defence on the grounds of act of state does nohried one should conclude that
there is a legal black hole.

This is clearly a highly complex area of law, onieth we had considerable
argument. The phrase "act of state" as Lord MafriBorth-y-gest said ilNissanhas

a "diversity of meanings" (at page 221). Lord Wifbece in Nissandefined it as

follows:

"Naturally, to start with, one looks for a defiom. One which is well
known is as follows:

"... an act of the executive as a matter of policyfggened in the
course of its relations with another state, inalgdits relations with
the subjects of that state, unless they are temponaithin the
allegiance of the Crown"

(Professor E. C. S. Wade British Yearbook of International Law
(1934), vol. XV, p. 103, adopted Wyalsbury's Laws of Englandrd
ed. (1954), vol. VII, p. 279, n. (i)). This is lessdefinition than a
construction put together from what has been dedidearious cases;
it covers as much ground as they do, no less, nme.nitccarries with it
the warning that the doctrine cannot be stateckimg of a principle
but develops from case to case; it has perhapdisagvantage that it
includes within itself two different conceptions rmles. The first rule
is one which provides a defendant, normally a sdref the Crown,
with a defence to an act otherwise tortious or mrahy committed
abroad, provided that the act was authorised osespently ratified
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by the Crown. It is established that this defencay e pleaded
against an alien, if done abroad, but not agairfgeadly alien if the
act was done in Her Majesty's Dominions. It is supgd in its

positive aspect by the well-known caseBafron v. Denmar{1848) 2

Exch. 167 and in its negative aspectdmynstone v. Pedlgil921] 2

AC 262

The second rule is one of justiciability: it pret@mritish municipal

courts from taking cognisance of certain acts. Tlass of acts so
protected has not been accurately defined: oneulatmon is "those
acts of the Crown which are done under the prengat the sphere
of foreign affairs” Wade and Phillips's Constitutional Lawth ed.

(1956), p. 263). As regards such acts it is cdstdime law that the
injured person, if an alien, cannot sue in a Briteurt and can only
have resort to diplomatic protest. How far thisergbes and how far it
prevents resort to the courts by British subjestsiot a matter on
which clear authority exists.” (at page 232 perd @filberforce).”

As | agree with the judge’s reasoning as summarasale, | propose to keep my
analysis short.

Firstly, in my judgmentAl Jedda lestablished that the United Kingdom was entitled
and bound under its obligations under Article 108e UN Charter to intern persons
where this was necessary for the internal secofityaq. Internment for this purpose
would clearly qualify as an act of state. My carsobn that act of state is a defence
here does not go wider than this. It applies, ip jdgment, because of the
overriding force of UNSCR 1546. If courts holdtstaliable in damages when they
comply with resolutions of the UN designed to secumternational peace and
security, the likelihood is that states will bedesady to assist the UN achieve its role
in this regard, and this would be detrimental te kbng-term interests of the states.
The individual is sufficiently protected in thigwstion by compliance with Geneva 4.
By virtue of CPA 3, there had to be compliance v@igneva 4. It is thus not correct
to say that the executive had unfettered powersmteifnment. A decision of the
executive in breach of Geneva 4 can be remedietthignjurisdiction through the
processes of judicial review, and a breach may @sstitute a criminal offence over
which the United Kingdom courts would have univéjgasdiction under the Geneva
Conventions Act 1957. My conclusion is analogaughiat reached i\l Jedda 1
where it was held that Convention rights were dispt by powers conferred by
UNSC resolutions to the extent necessary to exeittiesse powers: see per Lord
Bingham at [39], quoted in paragraph 16 above.ithiw/that limit, there can in my
judgment be no challenge to a review of detent@mied out under those powers in
any manner permitted by Geneva 4 or to the legalfityg decision to detain made in
exercise of the powers conferred by the UNSCR. hBaich challenges would be
subject to the defence of act of state. The faatt the proper law of an alleged wrong
is that of Iraq does not affect this decision. dud add that when holding that the
proper law of the tort was the law of Iraq, thisiddn Al Jedda lexcluded a separate
claim for habeas corpus ([2007] QB 621 at [100]1#@1]). It is unnecessary for me
to consider whether there would be a claim for habeorpus if Mr Al Jedda had not
been released.
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Secondly, the fact that Mr Al Jedda is a Britistior@al is not, in my judgment, a bar
to the raising of the defence of act of state speet of acts done abroad as part of a
general policy of internment carried out under @l¢hority of the UN for imperative
reasons of security. In my judgment, a Britishioral is entitled not to have the
defence of act of state raised against him by th&sB government where he both
owes an obligation of allegiance and is constihalty entitled to be protected against
the type of act of which he complains. Howevee #ations of the British forces in
that situation do not infringe any domestic consititnal protection available to Mr Al
Jedda as a British national because the act hagbal basis in the overarching
provisions of Article 103 of the UN Charter and @ea 4. | reach this conclusion for
this reason and the reasons given in the precgumirggraph and notwithstanding the
importance of the accountability of the executiveder the law (sedentick v
Carrington [1558-1774] All ER 4), even in the conduct of figre relations.
However, | do not accept that reliance on act afests precluded where the loss is
suffered by an individual: see, for exampByron v Denmar(1848) 2 Exch. 167,
cited by Lord Justice Elias.

Thirdly, Nissanis in my judgment clearly distinguishable. It was part of the
peace-keeping function of the troops to take prypeithout paying for it. In the
present case, internment was part of the role whhehBritish contingent of the
MNF were specifically required to carry out. Thecaptance and carrying out of
those obligations was an exercise of sovereign poWas inevitable that a detainee
would suffer the loss of his liberty while he wastalned. Therefore, even though Mr
Al Jedda’s claim is for compensation rather thaohallenge the validity of an act of
state, and respectfully differing from the tentatiltuminating views on this issue of
Lord Justice Elias, | consider that the court cammbertain it.

Disposition

111.

For the reasons given above, | have found in Mdédda’s favour on four out of the
five issues. However, to succeed on the appeaideeled to win on all of them.
Accordingly, | would dismiss the appeal, as weltlasrespondent’s notice.
APPENDIX to the judgment of Arden LJ
Extracts from the Constitution of Iraq (adopted2@nMay 2006)
(Taken from unofficial translation published by tH#!)

Article 13

First: This Constitution is the pre-eminent and supreme laviraqg
and shall be binding on all parts of Iraq withoxteption.

SecondNo law that contradictthis Constitution shall be enacted....

Article 15
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Every individual has the right to enjoy life, setyrand liberty.
Deprivation or restriction of these rights is ptuted except in
accordance with the law and based on a decisionedsdy a
competent judicial authority.

Article 19

First: The judiciary is independent and no power is abtwe
judiciary except the law.

Twelfth:
A. Unlawful detention shall be prohibited.
B. Imprisonment or detention shall be prohibited iragels not

designed for these purposes, pursuant to prisors leovering
health and social care, and subject to the autb®wf the State.

Article 37
First:
A. The liberty and dignity of man shall be protette

B. No person may be kept in custody or investigatextpixaccording
to a judicial decision.

C. All forms of psychological and physical torture amthumane
treatment are prohibited. Any confession made ufalee, threat,
or torture shall not relied on, and the victim $imave the right to
seek compensation for material and moral damagasred in
accordance with the law.

Second:The State shall guarantee protection of the iddiai from
intellectual, political and religious coercion.

Third:  Forced labor, slavery, slave trade, traffickingwomen or
children, and sex trade shall be prohibited.

Article 46

Restricting or limiting the practice of any of thghts or liberties
stipulated in this Constitution is prohibited, eptéy a law or on the
basis of a law, and insofar as that limitation estriction does not
violate the essence of the right or freedom.
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Article 61
The Council of Representatives shall be competetita following...
Ninth:

A. To consent to the declaration of war and théesbd emergency by
a two-thirds majority based on a joint request fithim President of the
Republic and the Prime Minister.

B. The state of emergency shall be declared fareg of thirty days,
which can be extended after approval each time.

C. The Prime Minister shall be delegated the nezggsowers which
enable him to manage the affairs of the countrynduthe period of
the declaration of war and the state of emergedyese powers shall
be regulated by a law in a way that does not cdidrathe
Constitution.

Article 130
Existing laws shall remain in force, unless anrilg amended in
accordance with the provisions of the Constitution.

Article 143

The Transitional Administrative Law and its Annexal§ be annulled
on the seating of the new government, except ferstipulations of
Article 53(A) and Article 58 of the Transitional Adnistrative Law.

Sir John Dyson (JSC):

112.

113.

| agree with Elias LJ for the reasons that he gthas the continued internment of the
appellant after 20 May 2006 was not contrary tol#hweof Irag. The central question
is whether the procedures for detention provideddwstion 6 of the revised version of
CPA 3 violated the “essence” of the appellant firigot to be deprived of his right to
enjoy liberty “except in accordance with the lawdabased on a decision by a
competent judicial authority” (article 15 of the i@titution) and his right not to be

kept in custody “except according to a judicialidem” (article 37(1)(B)). This raises

the question whether the procedural safeguardsgedwy CPA 3 are sufficient to

deliver the essence of the rights protected byCiwastitution.

The first question is whether, as is submitted ehalf of the appellant, it is of the
essence of these rights that a person is entaléavte the deprivation of his liberty at
the outset as well as its continuation on reviemcganed by a judge. | reject this for
the reasons given by Elias LJ and Underhill Jminjudgment, it is the right to have
the decision made by a person with judicial quagitiather than his or her status as a
judge which is the essence of the protected rightte essence of the qualities of a
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judge is that he is independent, has the necesstalectual skills to be able to
decide what he has to decide in accordance withlaveand, as is stated in the
judicial oath which is sworn by judges when theletaffice in England and Wales,
determines the issues that he has to resolve “wiitfear or favour, affection or ill-

will”.

It is not only a professional judge appointed ashsuho has these qualities. There is
no reason in principle why a rigorous, suitably Igigal and independently-minded
assessor should not have all the essential gqsatifie judge. As Elias LJ points out,
such a person if knowledgeable in security issuayg be better equipped to provide
the essence of the protection of articles 15 arfdl)@) than a judge, since he may be
better able to examine the security material ihalenging way than a judge.

As Underhill J said, the regime provided for by CBAs essentially the regime
endorsed by Resolution 1546. It reflects the magonal standards prescribed by the
Geneva Convention (1V) relative to the protectidrtigilian persons in Time of War.
It is not unreasonable, if internment is to be pead at all, to apply these standards
by analogy in a situation of serious civil unrestticle 78 provides for internment by
an Occupying Power “for imperative reasons of secuand states:

“decisions regarding ..... internment shall be madmating to
a regular procedure to be prescribed by the Ocagpyi
Power...... This procedure shall include the right obesd for
the parties concerned....In the event of the decidiemg
upheld, it shall be subject to periodical reviefnqgassible every
six months, by a competent body set up by the Rawder.”

It can be seen that this does not require a peabdeview by a judge. It is also to be
noted thatThe Siracusa Principles on the Limitation and Dextogn Provisions in
the International Covenant on Civil and PoliticailgRts, 28 September 1984 state at
para 70:

“Although protections against arbitrary arrest athetention
(article 9) and the right to a fair and public hegrin the
determination of a criminal charge (article 14) nimey subject
to legitimate limitations if strictly required bié exigencies of
an emergency situation, the denial of certain sghhdamental
to human dignity can never be strictly necessaryany

conceivable emergency, and respect for them isngakén

order to ensure enjoyment of non-derogable rightd &

provide an effective remedy against their violationin

particular:

(d) Where persons are detained without charge, the fueed
their continued detention shall be considered pesaly
by an independent review tribunal,
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(e) Any person charged with an offence shall be euttittea
fair trial by a competent, independent and imphdgurt
established by law.”

The contrast between an “independent review triBub@ consider continued

detention periodically and a “competent, indepeh@e impartial court established
by law” to try defendants who are charged with ofes is striking. It provides

support for the view that the essence of the qgbtected by articles 15 and 37(1)(B)
is not that the decision in question should be riakg a judge or by a court
established by law, but by an independent revidwmial. | agree with what Elias LJ
says at para [152] below.

| also agree with him that further support for doaclusion reached by the judge is to
be derived from the circumstances in which the Gtut®n was passed.

| accept the point made by Arden LJ at para 58ttl@tConstitution is a “higher law”.
But the judge’s approach does not involve accordnage weight to CPA 3 than the
Constitution.  Rather, it involves interpreting ieds 15 and 37(1)(B) of the
Constitution in the light of article 46.

At para 62, Arden LJ relies on the fact that theslof liberty was indefinite and,
however regular the review, the fact remained thatelease was discretionary. She
argues that the “crucial role of judicial safeguaiglobvious in this situation”. First, |
am not sure in what sense the loss of libertyridéfinite”. Section 6(6) of CPA 3 (as
revised) provides:

“Where it is considered that, for continuing imgera reasons
of security, a security internee placed in internmafter 30
June 2004 who is over the age of 18 should benedain
internment for longer than 18 months, an applicasball be
made to the Joint Detention Committee (JDC) forrapg to
continue internment for an additional period. kalihg with
the application the members if the JDC will present
recommendations to the co-chairs who must joingsea that
the internment may continue and shall specify ttiditeonal
period of internment. While the application isrmeprocessed
the security internees may continue to be heldhtarnment,
but in any case the application must be finalisedlater than
two months from the expiration of the initial 18 nt
internment period.”

Thus, those who are more than 18 years of age magtérned for longer than 18
months, but only so long as imperative reasonsofirsty continue to exist and the
co-chairs of the JDC agree that the internment ouaginue and then only for such
additional period as may be specified by them.

Secondly, and for the same reasons, release isrétienary” only within certain
parameters. Internees must be released once riperative reasons of security”
cease to exist.
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At para 63, Arden LJ says that the fact that thePidd to have internment does not
mean that the detainee had no rights and that tN& Bid not need to respect the
rights of the detainees. | agree. But | do natstter that this sheds light on the
guestion whether the process of review createdebtia 6 of CPA 3 was sufficient
to satisfy the essence of the rights created biglest 15 and 37(1)(B) of the
Constitution.

The second question is whether the procedures edloptre sufficiently competent,
independent and impartial to satisfy the essenaatmiie 15 and 37(1)(B). So far as
competence is concerned, the composition of DIRRRB and JDRC (described in
detail by Elias LJ at paras [135] to [141] belowgsasuch that, for the reasons given
by Elias LJ, the tribunals were more likely to déeetive than a judge. Decisions
could be taken by reference to intelligence infararawhich would not be available
if the review were undertaken by a judge of thegilaurts.

Mr Swift accepts that the review bodies are notitumsonally independent of the
MNF by whom internees were detained. But | acbepsubmission that the question
is whether the bodies charged with the review ofemkoons were sufficiently
independent of the MNF. In my view, when judgeciagt the background of the
circumstances in which the Constitution was pasaed for the reasons give by Elias
LJ and the judge, they were sufficiently independen

For these reasons as well as those given by Eliaswould hold that the internment
of the appellant after 20 May 2006 was not conttarthe law of Irag.

| do not propose to deal with the other issuesesinany judgment they do not arise.
| should make the particular point that the Actstdte defence raises points of very
considerable difficulty. This was an issue on whwee did not hear full argument.
For this additional reason, since it is not neagssa do so, | would not wish to
express a view on it in this appeal.

Lord Justice Elias:

128.

129.

130.

| gratefully adopt the analysis of the facts sdtinuhe judgment of Arden LJ.

There are five issues which the court needs taddec The first is whether the

internment of the appellant was contrary to the tdvraqg. If it was not, the appeal

fails on the merits. If it was, then the Secretafystate prays in aid four principles
any one of which, if applicable, would defeat thmpeal. In my view, on a proper

analysis two raise issues of jurisdiction, whils¢ other two are more appropriately
described as defences.

The two jurisdiction grounds assert that the cought not to engage with the issue
of the legality of the internment at all. The fijgrisdiction ground asserts that this is
inappropriate because the resolution of the dispwtelves the interpretation of the
Iragi constitution, and British courts ought not émbark on that exercise both
because it is contrary to the principle of comigtieeen nations for them to do so,
and because there are no clear principles whichemible them to carry out that
exercise. The second is that the internment isa@nof state exercised by the
executive on foreign soil and as such cannot badrointo question in the domestic
courts. This submission in turn raises two isstiest; whether the act of internment
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was an act of state; second, if it was, whetherait be pleaded against a British
subject.

The two defences both involve the interpretationifferent provisions of the Private
International Law (Miscellaneous Provisions) AcBB9The first is the public policy
issue. It is said that it would be contrary to lpupolicy to give effect to Iraqi law
even if according to that law the internment wakwful. The second is what Arden
LJ has termed the CPA 17 issue. This argument tgsin the fact that under CPA
17, which is part of the law of Iraq, the actiorfstlte British soldiers could not be
brought before the Iragi courts. So, it is sa application of the law of Iraq does
not give the appellant a remedy before the Britistarts because he could not enforce
his claim before the court in Iraq.

Was the continued internment contrary to Iraq law?

132.

133.

134.

135.

| first deal with the procedures which enabled #ppellant to challenge the legal
basis of his detention and then consider whether were compatible with the law of
Iraq.

The appellant was initially detained on 10 OctoB664 when he was arrested on
suspicion of being a member of a terrorist grouwlved in weapon smuggling and

explosive attacks in Iraq. He was released witlobarge over three years later on 30
December 2007.

He does not seek to challenge the legality of thigal period of his detention. His
contention is that it became unlawful when the I@anstitution came into force on
20 May 2006. It is alleged that certain laws amdcpdures which had until then
justified his detention ceased to do so becausg ¢baflicted with Articles of the

Constitution.

The power of detention was first conferred on trealion Provisional Authority
(CPA) by a memorandum known as Memorandum No 3 emtttled “Criminal
Procedures” (CPA 3). In its original form it waprulgated on 18 June 2003, but it
was subsequently revised with effect from 28 Juf®42when the Iraqi interim
government was formed; that was prior to the appé€ detention. Section 6 of the
revised version is headed “MNF Security InterneacBss” and is as follows:

(1) Any person who is detained by a national cg@mt of the MNF for imperative
reasons of security in accordance with the mandate out in UNSCR 1546
(hereinafter “security internee”) shall, if he ielth for a period longer than 72 hours,
be entitled to have a review of the decision tenmthim.

(2) The review must take place with the leastsgde delay and in any case must be
held no later than 7 days after the date of indudinto an internment facility.

3) Further reviews of the continued detentidnany security internee shall be
conducted on a regular basis but in any case tettlzan six months from the date of
induction into an internment facility.

(4) The operation, condition and standards ofiatgrnment facility established by the
MNF shall be in accordance with Section IV of treifh Geneva Convention.
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(5) Security internees who are placed in intexnt after 30 June 2004 must in all

cases only be held for so long as the imperatigsaes of security in relation to the
internee exist and in any case must be eithersete&om internment or transferred
to the Iraqgi jurisdiction no later than 18 montinenh the date of induction into an
MNF internment facility. Any persons under the agel8 interned at any time shall
in all cases be released not later than 12 moft#sthe initial date of internment.

(6) Where it is considered that, for continuingperative reasons of security, a

security internee placed in internment aftef’ 30ne 2004 who is over the age of 18
should be retained in internment for longer thannidhths, an application shall be
made to the Joint Detention Committee (JDC) forapal to continue internment for
an additional period. In dealing with the applioatithe members of the JDC will
present recommendations to the co-chairs who rousty agree that the internment
may continue and shall specify the additional mermf internment. While the
application is being processed the security ineerngy continue to be held in
internment but in any case the application mudir@ized not later than two months
from the expiration of the initial 18 month interant period.

There are, therefore, two different sets of revavangements. The first, under sub-
section 3, requires regular reviews throughoutitkernment. The second, under sub-
section 6, applies where, as in this case, thenmtent extends beyond 18 months.
There must then be specific approval by the JDC.

The review under sub-section 3 was conducted bgdy known as the Divisional
Internment Review Committee (DIRC). It comprised teneral officer commanding
(GOC) (multi-national division) South East; the efhof staff of the division, a policy
adviser to the GOC,; the chief ‘J2’, being a lieaeinand colonel in the intelligence
corps; and a commander “legal”, being a lieutenasibnel in the Army Legal
Service. All save the policy adviser were seniovisg officers.

The committee met on average once a month. Itssta&inreference required it to
review all available evidence, intelligence andeotpaperwork associated with the
internee’s original detention, as well as any sghbeatly obtained information and
any representations from the internee, and to whter whether his continued
internment was necessary for imperative reasossairity.

Initially, the DIRC had no decision making powdrsimply made recommendations
to the GOC who had the final say. However, follogvcriticisms of that arrangement
in the Divisional Court in thé\l-Jedda Nol case the committee took the power to
make the decision itself. | refer below to theunatof those criticisms.

The DIRC process was modified from some time in-2006. A further body, known
as the Combined Review and Release Board (CRRB),established. The purpose
was to involve members of the Iraq government niollg in the detention process.
The CRRB comprised representatives of the Iraqiidttiy of Justice, the Ministry of
the Interior, and the Human Rights division, ane¢hBritish officers. It did not have
access to all the intelligence information and domlerely make recommendations
which the DIRC would have to consider. In factdil make a recommendation in



Judgment Approved by the court for handing down. Al Jedda v Sec. State for Defence

141.

December 2006 that the appellant should be releaBkdt, however, was not
accepted by the DIRC.

The procedure under sub-section 6 is rather difterEhe joint detention committee
referred to in that subsection was established B Order No 99 issued on 27 June
2004. It was a large committee numbering up to 2iivers and included members
of the Iraq interim Government as well as the MME a representative from each of
the United States and the United Kingdom (who Vik@sambassador to Iraq). In fact,
the task of considering particular cases underlthenonth rule was delegated to a
sub-committee known as the Joint Detention Reviem@ittee (JDRC). They had to
make a recommendation as to whether the applicationld be approved or denied
but as sub-section 6 makes clear, the co-chairgheaditimate decision. They had to
agree that the internment would continue and apexify any additional period of
internment. So the decision was taken at the Bigegel.

Were the procedures compatible with the law of Praq

142.

143.

144.

145.

146.

At the hearing before Underhill J, there were thssees which arose under this head.
The first was whether CPA 3 continued to form pdrthe law of Irag following the
adoption of the new constitution. The judge hékt it did, and that conclusion is not
now challenged.

The second issue was whether the procedures cahwiile Articles 15 and/or 37 of

the constitution (reproduced in the Appendix.). eTformer requires that any
deprivation of liberty must be based on a decisipra competent judicial authority;

the latter provides that no-one shall be kept istmtly except according to a judicial
decision. It is not entirely clear whether bothsthgrovisions are applicable. It may
be that Article 37 is strictly the appropriate pgdon since this focuses on keeping
someone in custody whereas Article 15 seems tosfoouthe original deprivation of

liberty. However, nothing turns on it becausesitonceded by Mr Swift that at least
one of these provisions applies and that the prgesdwere not strictly compliant

with either since they did not involve a determioatby a judge.

The third question is whether the procedures carebenciled with the constitution
by relying on Article 46 which is as follows:

“Restricting or limiting the practice of any of theghts or
liberties stipulated in this Constitution is proitéol, except by a
law or on the basis of a law, and insofar as timaitdtion or
restriction does not violate the essence of tha.fig

The contention is that the procedures adopted didviolate the essence of the right
in either Article 15 or 37 and were therefore cotiigpa with the Constitution. The
essential issue on this ground of the appeal ighveine¢hat submission is correct.

| agree with Arden LJ, and indeed Underhill J astfiinstance, that the expert
evidence provides very limited, if any, assistaocethis question. There was no
reference to any Iraq judicial authorities, and ¢lear impression given by the expert
evidence is that the experts were adopting vievesehed by applying what they
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considered to be general constitutional princigteshe Articles of the constitution.
That was also the approach adopted by the judgecddcluded that the procedures
did fall within the terms of Article 46 and werectiefore lawful under the law of Irag.
However, | agree with Arden LJ for the reasons Ish® given that this court is in as
good a position as the judge to reach a conclusiothis issue and that no particular
deference should be shown to the judge’s conclusiotie point.

The fundamental issue is this: were the procedsatdguards adopted to give effect
to CPA 3 sufficient to protect the essence of thkts conferred by Articles 15 and/or
37? This involves a consideration of two intertredaquestions. First, what is the
“essence” of the right conferred by these provistonSecond, do the procedures
violate that essence?

As to the first question, there are two possiblprapches as to what constitutes the
essence of these rights. The first focuses ongleifsc language in the two Articles -
the reference to “competent judicial authority” dpetlicial decision” respectively -
and treats the need for judicial involvement agssential requirement in any lawful
system of monitoring and review. The second comats on what the judicial
oversight is designed to achieve. The purposés #gaid, is to prevent arbitrary
detention taken without legal authority. The jualicole is to provide an independent
and objective review of the material evidence, miadgood faith, and to determine
whether it is in accordance with the law. The mefee to judicial authority or a
judicial decision is intended to secure the adoptaf procedures which will
encompass these characteristics. On this andhgesisssence of the right conferred by
these Articles requires not the involvement of dgpi rather it requires that the
decision displays the essential features of thgsiedlly judicial characteristics.

| have not found this an altogether easy issudetmde. However, on reflection |
have come to the conclusion that the latter analigscorrect. | say this for two quite
distinct sets of reasons: the first is general @ature; the second focuses on the
particular circumstances in which this Constitutvess passed.

The first is that in the context of depriving somef liberty, the essence of justice
according to law is that there is an objective amdkependent assessment of the
relevant evidence measured against some legalkiariten this case the alleged
infringement of security. A requirement for a joidi decision according to law is the
natural and obvious way of encapsulating theseittggal The judge will typically be
learned in the law and will be independent of theseking to justify deprivation of
liberty. But it is those judicial qualities andtrtbe status itself which is important.
We would not, | think, consider that the decisioetrtihe terms of either Article 15 or
37, even if it were taken by an otherwise compejadge, if that judge did not
display the qualities of independence, fairnessabjdctivity. This suggests that the
reference to the judge is essentially a shorthandhibse particular judicial qualities;
requiring a judge to make a decision is the mdsibie method of ensuring that the
decision will be marked by these characteristidgloreover, justice is more readily
seen to be done where a judge is the decision maker

However, as desirable as it is to require a judgenéke these decisions, | do not
consider that the involvement of a judge constituite essence of the rights conferred
by Articles 15 and 37. In my judgment, the essentethe right lies in the
characteristics encapsulated in the notion of &ialddecision. The removal of the
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judge will no doubt make it more difficult to seeuthe essential qualities of
independence, objectivity and good faith, but | mot accept that only judicial
procedures can secure the essence of those reguiem

Indeed, it seems to me that non-judicial procedorag be capable of better serving a
detainee than would judicial procedures, wherertdason for the detention is the
threat to security. Judges are not in the besttiposto assess whether national
security is threatened or not. They will perfohaare to show considerable deference
to the views of those more expert and experienneghaking security assessments.
The key stage in any review will in practice be #tage where that evidence is
considered and assessed. A rigorous and indepiyndemnded assessor,
knowledgeable in security issues, may be more ngiland more able than a judge
effectively to question security material whictalieged to justify detention.

This conclusion is reinforced by the circumstangesvhich the constitution was
passed in this case. First, it was not drafted imacuum; the draftsmen would
inevitably have had in mind the prevailing situatio Iraq. As Underhill J pointed
out, this included particularly grave security geshs. Indeed, the need to combat the
security threat from terrorist activity is recogrdsin the constitution itself: see Article
7(2) which provides that “the State shall undertaixecombat terrorism in all its
forms.”

Second, it would have been fully appreciated Hey draftsmen that the internment
arrangements practised by the occupying forcesadidnclude independent judicial
scrutiny of the reasons for detention. Whilst teggwith Arden LJ that the mere fact
that CPA 3 was kept in force when the constituti@as introduced does not of itself
demonstrate that it, or the procedures adoptediisuance of it, were considered to
be compatible with the constitution, neverthelessédems to me to be of some
relevance that nobody appears to have thought attithe that the procedures
contravened the Constitution.

Third, in an emergency situation which may be alesd in accordance with Article
61(9), or during a time of war, the Prime Minisierdelegated the power to manage
the affairs of the country. He cannot, however, ppdaws which contradict the
constitution. It is, | think, unlikely that in shican extreme emergency situation it
would be envisaged that detention of those consitier be a threat to the state could
be lawful only if ordered by a judge. But that wbwecessarily follow if the
appellant’'s argument is correct. In this contéxs ipertinent to note that even under
the European Convention the rights conferred bycket 5 and 6 may be the subject
of derogation in time of war or other emergency amdkrticle 15, provided the
circumstances are sufficiently pressing.

This is not to say that review of detention byaaiministrative panel is the same as
review by a judge. But that is not the issue;dhestion is whether the use of such a
panel is capable of protecting the essence of i@ighdeview. In principle | think
that it is; the central core is an independentgarline assessment by someone other
than the initial decision maker.

That still leaves the question whether the proceslactually adopted in this case
were sufficiently independent and impartial as teemthe essence of a “judicial”
determination. In my view they were. Both theqadures under subsections 3 and 6
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of CPA 3 involved consideration of the case by eber of persons some of whom
would not have been parties to the original deniseamd some are unconnected with
the British contingent. They did so on the basimfmrmation available to them, and

written submissions from the detainee or his regtdives. In my judgment this met
the basic standards inherent in the “essence’eofigjnt.

This conclusion receives some support from thesitatiof the Divisional Court in
the Al Jedda No Xase ([2005] EWHC 1809 (Admin); Moses and Richadkds They
had to consider whether the procedure then in foneenely where the ultimate
decision to detain was made by the Commanding &ffidollowing a
recommendation by the DIRC, was consistent withothlegations under Article 78 of
the Geneva Convention.

This Article provided that a detainee was entitlea right of appeal or else a periodic
review by “a competent body.” One of the issuefoigethe court was whether a
decision by the military commander alone could amic@ compliance with that
provision. The court accepted by analogy with othercles of that Convention that
in order to comply with Article 78 the decisiondetain would have to be taken by an
administrative board which offered the necessargrajtees of independence and
impartiality.

The court rejected aubmission by the Secretary of State that the Camding
officer was akin to an administrative board and Maronstitute a “competent body”
within the meaning of Article 78; the decision ofsagle individual would not
provide the necessary guarantee of fair treatméhé court continued:

“Although the Commander and the panel do not hdwee t
gualities of independence and impatrtiality sufintieo meet the
requirements of Article 6 ECHR, we do not think ttha
complaint could properly be made of them in thetewn of
Article 78 of Geneva IV. If, therefore, the decisibad been
taken jointly by the Commander and the panel, rathan by
the Commander on the recommendation of the pahel, t
procedure would in our view have complied with Alei78.”

Accordingly once their recommendation for a joiatidion had been implemented, as
it subsequently was, in the court’s view the prared complied with Article 78. It
follows that in the court’s opinion, although fallj short of Article 6 standards, the
procedures provided the necessary guarantees drtiagy and independence to
satisfy the standards imposed under Geneva IV.

| agree with that analysis, and in my judgment sthihe procedures did not provide
the full institutional independence and impartialithich a judicial procedure would
establish, nonetheless compliance with Geneva I¥ eveugh to provide the essence
of those characteristics as required by Articlefithe Iraq constitution.

It follows that for these reasons, and also & teasons given by Sir John Dyson,
whose judgment | have read in draft, in my viewe¢he no breach of Iraqi law in this
caseHowever, lest | am wrong in that conclusion, | vaiddress the other issues.
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The first submission relies on section 9(4) of1885 Act. This provides as follows:

“The applicable law shall be used for determinihg tssues
arising in a claim, including in particular the gtien whether
an actionable tort or delict has occurred.”

The applicable law, as the House of Lords heldAinJedda No 1 adopting the
conclusion of the Court of Appeal on this pointthe law of Irag. That law must
therefore be used for determining the issues @rigina claim. This includes in
particular, the question whether an actionable hag occurred. Mr Swift contends
that this requires the court to ask whether oranat liability would exist in Irag. He
focuses on the need for the tort to be “actionablé’tannot be an actionable tort, he
says, if it cannot be enforced in the courts ofl.Ir8he MNF, which includes British
forces, are immune from the Iraqi legal processa assult of CPA 17. This gives
MNF personnel complete immunity from suit in thedr courts. This is not, he
submits, merely a procedural matter but involvesubstantive modification of the
obligations that would otherwise arise under Itagi.

| do not accept that submission. The applicable damply identifies the set of rules
which are to determine the issues arising in taerglwhether there is a claim under
the applicable law should not be confused with Wweethat claim can be pursued
before the courts of the state whose law is toya@plPA 17 simply removes disputes
of this nature from the Iragi courts, not from@urts. Were it otherwise, section 2(3)
of the CPA 17, which provides that the multi-natibforces shall be subject to the
jurisdiction of the sending State, would have naoghio bite on at all where the proper
law of the issue was found to be Iragi law (asebheyally will be where the act in
guestion occurs in Iraq).

Nor do | accept that the word “actionable” can arweight Mr Swift puts on it. It
would no doubt mean that no claim could be advangetie English courts if the
limitation period under Iraqi law had elapsed sitioe claim would then have ceased
to be actionable under the law of Iraq. But sucblaam would not be actionable
because the law would be incapable of enforcemettia courts of Iraq by anyone.
In my judgment, the tort remains actionable wittiie meaning of section 9 where it
can be pursued by an Iraqi citizen in the Iraqgirtu

Mr Swift relies upon a passage in Dicey & Morrigrggraph 35/04-046, in which the
authors state that in general a defendant mayoregny substantive defence available
under whichever law is applicable to the tort coned.

| do not dispute that principle, but CPA 17 does, mo my judgment, provide a
substantive defence to the claim. The SecretaState is confusing a procedural bar
with a substantive defence. Mr Swift also subnhit it would be strange if liability
which has been carefully excluded from the Iragrtocould be asserted in a different
jurisdiction. | do not see why. As Lord Mance peuhtout inR (on the application of
Smith) v Secretary of State for Defef2@10] UKSC 29, para. 189:
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“CPA Order No 17 reflected the general principle sthte
immunity, under international and common law, pudaig
civil suits in one state againstf@reign state or its servants in
respect of sovereign activities of that foreigriesta

170. | do not accept that in passing a law designedwe gffect to that well established
principle it can reasonably be inferred that thevaes of British forces should not
be held accountable in any courts at all. Thatnisessence what Mr Swift is
contending. In my judgment, CPA 17 is merely deteimng which system of courts is
to determine the legal issues in question; it isim@nded to defeat the right to bring
a claim in any court.

Public Policy.

171. The public policy argument is based upon sectiof3){d) of the 1995 Act, which is
as follows:

“Without prejudice to the generality of sub-secti@®) above,
nothing in this part (a) authorises the applicatbthe law of a
country outside the forum as the applicable lawdetermining
issues arising in any claim in so far as to do so

(i) would conflict with principles of public policy, or

(i) would give effect to such penal revenue or otheblipu
laws as would not otherwise be enforceable undedaty
of the forum.”

172. This provision precludes the English courts fronfioering or recognising a foreign
law which is manifestly contrary to the principlet public policy as enunciated in
English law. The core of Mr Swift's submission undkis head is that it will be
contrary to public policy to apply the foreign lafwt is inconsistent with international
law obligations binding upon the United Kingdom.

173. In support of this proposition Mr Swift citdsuwait Airways Corporation v Iraqi
Airways Company (Nos. 4 & $2002] 2 AC 883. The issue in that case was whethe
the UK court should give effect to a confiscatoggree promulgated by the Iraq
Government in the wake of its invasion and purgbdanexation of Kuwait. It had
seized aircraft from the Kuwait Airways Corporatidrord Nicholls of Birkenhead
(with whose judgment Lords Steyn, Hoffmann and Hageeed) said this (para 18):

“When deciding an issue by reference to foreign, ldn& courts
of this country must have a residual power to ber@ged
exceptionally and for the greater circumspectionlisvegard a
provision in the foreign law when to do otherwiseuld

affront basic principles of justice and fairnessichhthe court
seek to apply in the administration of justice lstcountry.
Gross infringements of human rights are one ingtaared an
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important instance of such a provision but the gpile cannot
be confined to one particular category of unacdeptdaw.
That would be neither sensible nor logical. Lawsyniee
fundamentally unacceptable for reasons other thamah
rights violations.”

The question is, therefore, whether the requirermepbsed by the law of Irag which
is allegedly infringed by the Secretary of Statetlis case, is “fundamentally
unacceptable” and affronts basic principles ofipesénd fairness. The law in issue is
one which requires judicial oversight of the deitmiof any person. In my judgment
that law does not remotely begin to engage theippblicy principle. Plainly, if this
provision were part of the law of the United Kingdldt is inconceivable that it could
be said to be contrary to public policy. The pwpof the particular provision is to
ensure that basic human liberties are properlyeptetl. It is impossible to contend
that it is an affront to fundamental principledaifness and justice.

Mr Swift’'s contention is that it becomes unaccefgadnd contrary to public policy
because the UN resolution which authorises intemtnfier imperative reasons of
security ought to take priority over an Iraqgi lavioh seeks to regulate the manner in
which that detention is to be exercised. Howevleat argument is not, in my
judgment, properly characterised as a public patigument at all. Rather it is that
in the hierarchy of legal rules, when resolving alspute before the courts of the
United Kingdom, the requirements of the resolutadrthe Security Council should
take precedence over any inconsistent foreign |Hwhe argument is correct, it does
not need section 14(3) of the 1995 Act to makedd

In my judgment, there is no basis for the asserti@t international law should be
given priority over contrary principles of natiorlalv, even if such a principle were
desirable. That would not be the position under ldi& and | am aware of no
authority which supports the proposition that ie fireld of conflicts of laws, the

courts should refuse to apply the applicable natidaw where it conflicts with

international law..

In Al Jedda No 1it is true that the House of Lords held that a techiNations

resolution would take precedence over the Eurofi&amvention on Human Rights,
but that case was concerned with the relationshepyden two international
obligations. Article 103 of the UN Charter providéhat in the event of a conflict
between the obligations of a member state underCtimrterand under any other
international instrumenthe former should prevail.

So the issue for their Lordships was whether thsseghe UN resolutions in issue in
that case priority over any obligations imposedthsy European Convention. They
held that it did. However, their Lordships werd noncerned with the relationship
between UN resolutions and the domestic law of anbex state. It is firmly
established that international obligations do netdme part of UK law unless
specifically incorporated, and there would seenbéono basis for asserting that the
UK courts should refuse to give effect to the natiolaw of another state on the
grounds that they are incompatible with internaionobligations undertaken by the
UK.
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Mr Hermer submitted that in any event the premisdeupinning this submission is
false. He contended that a provision requiringgiadl oversight of the detention of
someone who is alleged to be jeopardising the ggafrthe State is not inconsistent
with the power conferred on the British Forcesrttein such individuals. The two
rules can happily sit together.

Underhill J considered that this submission cowtbe right in view of the decision
of their Lordships’ House i\l Jedda No 1 In that case their Lordships held that
there was an inconsistency between the safeguardsticle 5 of the European
Convention and the terms of the resolutions obfjgoetention where national
security is imperilled. Hence the need for thertoo determine which right took
priority. If the obligations under Article 5 dfi¢ Convention could not be reconciled
with the obligation to intern on national secugyunds, nor could the procedures of
the law of Iraq requiring judicial determination.

| do not think that the two situations are the samiéhe reason why there was a
conflict between an obligation to intern under td Resolutions and Article 5 was
that the latter only allows detention on certaiaafied grounds which do not include
internment for security reasons. But in my judgmehnere is no reason why that
conflict arises where the only question is whicldyas to determine whether the
conditions of internment are met.

Arguably, security may be jeopardised if someone wireatens security is not
locked up immediately; so to that extent it mayransistent with the UN resolution
to require judicial safeguards at that initial ga@ut | do not see why security is
jeopardised if, having been locked up and put dupatential harm’s way, the
justification for continued detention is made sebj® judicial control. That is the
position of this appellant. Accordingly, | accepé submission that at least so far as
continuing detention is concerned, there is no rnehie conflict between the
requirements of the UN resolutions and the lawax.|

For these reasons, therefore, | do not accepatpablic policy defence is available to
the Secretary of State.

Non-justiciability.

184.

185.

186.

The Secretary of State submits that the analyslsagf law is in this case bound up
with the interpretation of the Constitution. It mlves considering whether CPA 3

remained an existing law once the Constitution lrasight into effect; if so, whether

it was inconsistent with certain articles of thenSiitution; and if it was inconsistent,

whether it could be saved by Article 46 on the dasat it still protected the essence
of the right conferred by the Constitution.

Mr Swift contends that the resolution of these ¢joaes by a domestic court would
involve a breach of comity between friendly natiok®reover, he submits that there
is no proper basis which would enable the Englistaricto rule on this matter. He
cites in particular the case Biick v Attorney Generfl965] Ch. 745.

In that case the plaintiffs sought to challengeCader in Council which set up the
Constitution of Sierra Leone. An Act of Independerstablished Sierra Leone as an
independent constitutional state and after thatdache into force, proceedings were
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taken to challenge the terms of the constitutiod &m contend that the Order in
Council which created it wadtra vires

The Court of Appeal (Harmer, Diplock and Russell)Lield that the case failed on
the merits but that in any event the issue wagusbiciable because it would call into
guestion the terms of a constitution of a foreigiveseign state. A declaration
declaring the constitution unlawful in some way Wbbe of no effect and to issue it
would be incompatible with the comity between tvavexeign states. The Order in
Council could have been challenged prior to indepene being conferred, but once
that had occurred, the British courts were notappropriate forum for resolving the
dispute.

In the course of giving judgment, Lord Justice DgK said this (p.770):

“The only subject-matter of this appeal is an isageto the
validity of a law of a foreign independent soveregfate, in
fact, the basic law containing its constitution.eTvalidity of
this law does not come in question incidentallyprceedings
in which the High Court has undoubted jurisdicti@s, for
instance, the validity of a foreign law might comequestion
incidentally in an action upon a contract to befqened
abroad. The validity of the foreign law is whatsttappeal is
about; it is about nothing else. This is a subjeatter over
which the English courts, in my view, have no jditsion.

... For the English court to pronounce upon the wglidf a
law of a foreign sovereign state within its owrritery, so that
the validity of that law became the res of thejuekcata in the
suit, would be to assert jurisdiction over the int affairs of
that state. That would be a breach of the rulesoafity. In my
view, this court has no jurisdiction so to do.”

In my judgment, the reasons given in that casedbrsing to exercise jurisdiction

simply do not apply here. The purpose of thigétion is not to determine the
validity of the foreign constitution; that is nothat the claim is about. It is to

determine whether the appellant has been lawfidlaided or not. In resolving that
issue it is necessary to interpret certain prowsim the law of Irag, and that includes
its Constitution. To use Lord Diplock’s words, thasue comes in incidentally in

proceedings in which the court plainly does hawésgliction. The domestic law is

simply interpreting the constitution as a necesstep in determining the legal claim
before it. The ruling, of course, has no effecalabn the courts of Iraq. They are not
in any sense bound by the judgment. But the lsgalkes arising under Irag law need
to be resolved in order to decide a dispute wisgtroperly before the courts.

As to the submission that it would infringe comiity the court to hear this claim, Mr

Swift effectively sold the pass on this submissidren he conceded that the position
might be different if there were authorities frohetcourts in Iraq which had already
provided an interpretation of these various prawisiof the Constitution. He says that
in those circumstances there would be a solid asmsnable the court to make a
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considered analysis of the relevant principles.weler, if the underlying contention
is that the need to respect comity should bar thetdrom questioning the terms of a
foreign constitution, that justification does ndiaage depending upon whether there
are judicial authorities from the courts in Iracgiaide the British court.

A related argument was that the court simply hapnoper standards with which to
assess the dispute before them. Reliance is planedertain observation of the
House of Lords irButtes Gas and Oil Company v Hammer (Nos 2 grid@32] AC
888. In that case their Lordships held that tleésfavhich concerned the relationship
between four sovereign states, raised issues efiational law and inter-state issues
in circumstances where the court, in Lord Wilbestds words (p.938) “had no
judicial or manageable standards” to judge theeissuefore them. Suffice it to say
that in my judgment this case is very far removexinf the issues in dispute there.
The courts are well able, with the assistance pk#gxevidence, to make findings on
the meaning of foreign law, including its consiibat It is something they do all the
time. The lack of any authorities on the point doesalter matters.

Act of state.

192.

193.

194.

The significance of the Secretary of State sucaggbleading an act of state is that
the court’s jurisdiction to consider the claim ismoved. As Lord Wilberforce
summarised it ilNissan v Attorney Generfl970] AC 179,

231E:

“it prevents British municipal courts from takinggnisance”
of certain acts.”

The act of state defence raises issues of someadeoalsle complexity. We heard
highly truncated argument about it and | suspeat thraises more questions than
were directly developed before us. In view of treatd given that | have found that
Iragi law was not infringed in any event, my corsetuns on this aspect of the case are
necessarily tentative. Moreover, for reasons letigy below, | have considerable
doubts whether it is legitimate for the Secretdr@iate to raise the matter for the first
time now, when he did not do so in the ear¢rJeddalitigation. However, if the
argument is one which the Secretary of State capeply advance, then in my
judgment it would not be an answer to the clainthie circumstances of this case. |
shall briefly indicate why.

The argument as advanced by both counsel concénmedsues. First, was the act
of detention an act of state? Second, if it waa|dd be pleaded against Mr Al Jedda,
notwithstanding that he was a British subject? hBobunsel drew heavily on the

decision of the House of Lords Missanto make good their competing contentions.
Mr Swift submitted that the case supported his \ilest detention was an act of state
and that it was immaterial that Mr Al Jedda was rmidh subject. Mr Hermer

submitted that the case established the contrargemonstrated that the act of
detention was not an act of state and even ifhemtise could be so described, it
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could not be pleaded against a British subject.dddmill J resolved both issues in
favour of the Secretary of State, and Arden LJdgased with his conclusions.

As to the question whether the internment was armfastate, in my judgment it did
fall into that category, essentially for the reasgiven Underhill J and which Arden
LJ supports. By this | mean that it would have reetbthe jurisdiction of the courts
to question the detention of a foreign subjecwilll not, therefore, address that issue
any further.

Assuming that be right, the question is whethethepresent stage in development of
the common law, this defeats the ability of thert®dwo question its legality even
when the liberties of a British subject are at stak

Lying at the heart of this question is the relasioip between the Crown (more
accurately now, executive government) and the soufto what extent and in what
circumstances should the courts refuse to holexieeutive to account in its dealings
with foreign states or its handling of foreign tedas? Is it even a material factor that
the interests of a British subject are affectedh®yact in question?

There is no question that if the appellant as &dBrsubject had been detained within
the jurisdiction, the courts would have been oldige hear his claim and no act of
state defence could have been run. Ever sincgréa case oEntick v Carrington
(1765) 19 St.Tr. 1029 it has been established dhplea by the executive of state
necessity cannot provide a defence to the otherwigawful interference with the
liberty of the subject. Indeed, an act of statencareven be asserted against friendly
aliens on British soil: sedohnstone v Pedlaf1921] 2 A.C. 262(HL). So is the
position otherwise when the act in question takasepoutside the jurisdiction?

Mr Swift contends that there is no reason whyrtagonality of the person affected
should be of any relevance to the question whe#imeract of state removes the
jurisdiction of the courts. Once the act in quastiore the quality of an act of state, it
could be relied against anyone. The test is ongeofyraphy and not nationality or
citizenship. Mr Hermer submits that there is nosogawhy geography should have
any relevance where the rights of the subject mrelved. Whatever the position of
foreigners, British subjects owe allegiance to @rewn and the courts must ensure
that the executive acts lawfully towards them.

The House of Lords left the point openNissan Lord Reid analysed the authorities
and concluded that act of state could never beresdloagainst a British subject. He
gave a ringing endorsement of the importance otrdwditional role which the courts
have played in protecting the liberty of the subjgc 208B):

“But it would, in my view, be a strange result ifwere found
that those who have struggled and fought throughcénturies
to establish the rights of the subject to be ptetkcfrom
arbitrary acts of the King’'s servants have been pietaly
successful with regard to acts done within the meabut
completely unsuccessful in gaining any legal pradec for
British subjects who have gone beyond the teratomaters of
the King’s dominions”.
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201. Lord Wilberforce considered much the same autlesriis Lord Reid but concluded
that they did not support Lord Reid’s conclusidtie does not take the opposite pole
to Lord Reid asserting that act of state can alvieeypleaded against a British subject;
he rejects a blanket rule that it never can (p.235E

“In this state of authority and doctrine it appetosme to be
impossible to accept the broad proposition thatancase can
the plea of act of state, in the sense that aqudatti act by the
Crown is not cognisable by a British court, be ediggainst a
British subject. On the contrary, as regards acimmitted

abroad in the conduct of foreign relations withestktates, the
preponderance of authority and of practice seemaddo be
the other way. No doubt the scope of the Crowné&quative,

and the consequent non-justiciability of its atsyncertain —
as uncertain as such expressions as “the condutireign

relations” or “in the performance of treaties”. $hs why | am
with the Privy Council inWalker. v Bairdin thinking that

caution in the stating of general propositionseiguired.”

202. Lord Pearce appears to have leant towards Lord'®Rpasition. At one stage in his
speech he said this:

“The Crown contention is that this right of the gdb whereby
he cannot be shut out from the courts by the baofian act of
state applies only to matters done within the re®or when a
subject is abroad he lives under the local lawrahds on that,
so that vis-a-vis the executive of his nation hénishe same
position as a foreigner. The difficulty of applyinthis

geographical test is that, if it be right, a subjeses his rights
against the executive as soon as he is outsid¢htbe mile
limit. This would be an odd and undesirable result.

Although there is no legally enforceable duty tootpct

subjects in foreign part<hina Navigation Co[1932] 2 K. B.

197), it would be a novel concept to hold that aegoment
owes no duty at all to help or protect or refraioni injuring

them. And there seems little logical justificatifom saying that
although a country owes some measure of protedtoits

subjects when they are outside the realm, yet it tresat them
as if they were mere aliens whenever it choosesnfmnge

upon their personal rights. Also it must be rememtethat
aliens abroad can rely upon their own governmenmtmake
representations through diplomatic channels andiobedress
from our government if they are injured by its actstate. But
if our government can injure its subjects abroadheuit

remedy in the courts, there are no diplomatic ceEnapen to
them.”
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However, since it was not necessary to decide that because he held that the act
in question was not an act of state), Lord Peageehed no concluded view on the
matter.

Lords Morris and Pearson also considered it urssseg to answer the question.
However, each noted that the application of a jgrladhat act of state could never be
pleaded against a British subject could lead tdoasr results where the act in
guestion impinged on many persons whose nationaldg unknown, but one of
whom happened to be a British citizen.

It is, therefore, possible to plunder the speedheNissanto find support for the
proposition that act of state can be pleaded agaiBsitish subject and that it cannot
- which is precisely what both counsel did.

It is important to bear in mind thBlissanwas decided over forty years ago, and many
of the authorities on which it draws were from thaeteenth century. There have
been striking developments sinddéissan which have fundamentally altered the
relationship between the courts and the executyee is the development of
sophisticated principles of administrative law; @@ is the growing importance
given to the protection of human rights.

Of particular importance in this context is the wawvhich the court has extended its
jurisdiction to control the exercise by the Crowipcerogative powers. For centuries
the conventional jurisprudence was that the cooosld determine the scope of
prerogative powers but not the manner of their @ger That traditional approach
changed with th6& CHQ case where the House of Lords held that these contawo
powers of the Crown are in principle subject toigiad review in a similar way to its
statutory powersGouncil of Civil Service Unions v Minister for ti&vil Service
[1985] AC 374).

In practice a significant limitation on the abilitygf the courts to control the
prerogative is that the nature of some of these eppwmakes judicial control
inappropriate. Some examples were given by Lorgkidn the GCHQ case itself,
and he included the making of treaties and thendefef the realm. The courts could
not usurp the role of Parliament to hold the gowresnt accountable for such acts, and
indeed the court would have no criteria under dammémsy with which to judge their
legality. But the courts can more comfortably dioes the exercise of other
prerogative powers, a@dCHQ provided an example.

Acts of state are akin to prerogative powers irt thay both involve the exercise of
common law powers conferred on the Crown. Indeets of state are sometimes
described as the exercise of prerogative powen®lation to foreign affairs. But
there is potentially an important distinction beténwethe state in litigation relying on
act of state or the exercise of a prerogative pow&here the State relies upon the
exercise of a prerogative power to justify interfgrwith private rights, it is asserting
that it is acting lawfully and has a defence adaihs legal claim against it. When
the oil fields in Burma were destroyed during thar Wy retreating British troops to
prevent them falling into the hands of the Japanisgas accepted that this was a
lawful exercise of a prerogative power, notwithsliag the interference with private
rights. The only issue was whether the conditiomslen which that particular
prerogative could be exercised required compemnsatobe paid, and by a bare
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majority their Lordships held that it di@urmah Oil Co Ltd v Lord Advoca{é965]
A.C. 75.

By contrast, acts of state involve the exerciseayereign power which may or may
not be lawful, but the point of asserting act aftstis that, if the claim is successful, it
removes the power of the courts to consider theeissThe legality of the act is

immaterial because the domestic court has no jatied to question it. This is not

because the nature of the act renders control inpppte, although that may

sometimes be the case.

Even where the character of the act would in ppilecbe amenable to the jurisdiction
of the court, the theory is that courts can onltedaine whether the act in issue is an
act of state. If they determine that it is, théeyathey must remain silent. For
example, inBuron v Denmarf1848) 2 Exch. 167 the act of state relied upmolved
the taking by Captain Denman of the claimant’s propin the course of eliminating
the slave trade. Determining the legality oft th@izure would obviously have been
within the court’'s competence, yet act of state wascessfully claimed to bar the
claim against the Captain.

Why does the court defer to the executive evenre@asawhere the issue in dispute
would be amenable to judicial review? The basiglics appears to be a recognition
that where the state through the executive govemhrasserts that its actions are
intended to protect interests of state, and thet@mcepts that this is so, the courts
ought not thereafter to undermine that executiviomcby questioning further its
legality. Court and Crown should speak with onecgoi

Whatever the merits of that principle in a casemelthe act in question is a high act
of policy, | do not think that it ought to carry etuweight in a case where the act in
guestion is specifically directed at a particuladividual and deprives him of his
liberty. It is difficult to see how even the ingsts of state can justify the arbitrary and
uncontrolled internment of a British subject. Aalirole of the courts has been to
protect the individual against the state, as LoettlR judgment irNissanrecognises;
at the very least it seems to me that the cougioto scrutinise the act to ensure that
the rights of the individual have been properlytpoted.

In this context | respectfully agree with Lord Reathat the argument that British
subjects owe allegiance to the Crown and the Crowes them protection is of some
moment. It reflects an important relationship, everthe language is somewhat
arcane. British subjects may be subject to oblgatiwhich foreigners would not
have to face. For example, certain statutory dutieg be imposed on them solely by
virtue of their British nationality: see the dissien by Lord Rodger iR (Al Skeini) v
Secretary of State for Defenf@008] 1 AC 153, paras 44-50. Further, as Lordrée
pointed out inNissan those whose principal allegiance is to the Crevilhnot have
another state to plead their case for them.

Accordingly, in my judgment the better view is thhé courts ought not to defer to
the executive in a case of this nature. Whatdwemnterits of the argument that act of
state can never be pleaded against a British dulbjam satisfied that we should not
accept the plea with respect to the particularractsue here. The difficulties posed
by Lords Morris and PearsonMissando not arise.
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This is not a case where the claimant is one ofymmaame foreigners and some
British subjects, affected by the same act. Ikhire courts would be failing in their
constitutional duty if they were to leave the exe@iwith unfettered powers to intern
British citizens merely because there the act ¢ériiment occurred abroad. The
shield ofEntick v Carringtonought to protect a British citizen at least inage of this
nature, where his personal liberty is at stakenef/éoreign nationals would not be
similarly protected. (This does not mean that ifprenationals will be without any
remedy in the domestic courts. A$ Jedda No. IJdemonstrates, in an appropriate
case they may have claims under the Human Rights Kahey are EU nationals,
there may be rights emerging from their status dsclzens; and their own states
may take diplomatic action if the UK government haged in breach of other
provisions of international law.)

However, it is one thing to say that the court®udth not refuse to exercise
jurisdiction in a case of this nature. It is anothe determine what form that
jurisdiction should take. The argument advancecdbreels, entirely in line with
traditional theory, was that either the act ofestzdn successfully be pleaded, in which
case the court cannot exercise jurisdiction to rdatee the claim, or it cannot, in
which case the court hears the case as a tornactiwhich the usual conflicts of law
rules apply. Faced with that dichotomy, | find@wvour of the latter conclusion.

However, | am not persuaded that this necessarhiggsts the options available. An
alternative approach, more in line with current cepts of the relationship between
courts and the Crown, may be to recognise thatsivkile state in pursuance of its
treaty obligations may have the power to detaiaragxercise of prerogative power,
nonetheless the court can question the way in wiiahpower is exercised as it can
any other exercise of prerogative power, at ledstre; as here, the act is in principle
amenable to the court’s jurisdiction. | see nsogain principle why the courts ought
not to be able to review an act of the executiterfaring with personal liberty in
order to test whether its actions have been lawjuthe appropriate application of
traditional judicial review principles. The cowduld, for example, satisfy itself that
detention is proportionate to the risks at staked @&nsure at least elementary
principles of fairness in the detention process.

On this analysis, the jurisdiction of the court Wbuot be entirely excluded even if
the Secretary of State could plead act of statéhensense of asserting that security
interests of state justified the detention. Thedfivould be that the plea of act of
state would not go to jurisdiction itself; rath@etcourt would be holding that there
was an exercise of a prerogative (in the senseoofnmn law) power which is
lawfully exercised provided the executive has aatea proportionate and fair way in
reconciling the interests of state on the one fanttindividual liberty on the other.

Under the old conflict of laws principle which adeg the double actionability rule to
impose liability for torts committed abroaBHillips v Eyre(1870-71) L.R. 6 Q.B.1)
that would be enough to defeat the claim. Oncethtevas lawful under British law,
it was immaterial whether or not it was unlawfuden the relevant foreign law. That
is no longer so, however, under modern conflicttawfs principles enunciated in the
1995 Act (and indeed the courts were moving awamfthe double actionability rule
even before then: sé&oys v Chaplirf1971] AC 356.)  Under those principles, the
House of Lords irAl Jedda No Jhas held that Iragi law applies and that is ofrseu
the fundamental premise underlying this case.
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That gives rise to a curious consequence. Oncedhes claim that they can review
the act of state to determine whether it has baefully exercised, the jurisdictional
bar no longer applies. But once the courts amedeof jurisdiction on the claim, they
are obliged to apply conflicts rules which in th&se have identified Iraq law as the
applicable law. The legality under British lawinielevant. So a recognition that the
court has some reviewing powers prevents them fpplying the limited principles
which the court may feel are appropriate for juddime executive act in question.

A possible solution to this problem would be foe ttourts to conclude that where an
act of state is successfully relied on, the onhspliction they can exercise in such a
case is to determine whether the act of statef its@s been lawfully exercised
according to British principles of public law, arbtat it has no jurisdiction to
determine any other issue.

| appreciate that this analysis begins to trespassthe field of speculation and is
removed from the particular submissions advancddréais. But | raise it both to
demonstrate why | consider that the act of staeeisadvanced in this case may raise
more complex issues than have been argued beforands because this analysis
bears on the question whether it is appropriat@low the act of state defence to be
raised at this juncture at all.

| have suggested that one possible answer to daegblact of state in this case is that
it is applicable but that the courts can review etsercise according to British
principles of public law as with other prerogatp@wers. But | doubt whether that is
a conclusion which would be open to this courthia light of the determination ial
Jedda No 1that Iragi law applies. It is one thing for theuct to conclude that
whatever law applies, the effect of the succegdfda of act of state is to remove the
jurisdiction of the court to determine the claimantights in accordance with the
appropriate law. Such a conclusion would not,inkhbe at odds with the ruling of
their Lordships’ House. It is another to say thsteffect is to allow the courts to
review the act of the executive but according thfeerent set of legal principles than
those which the House of Lords has held to be pgprogriate principles to apply.
My concern, therefore, is that the ruling alreadseg that Iraqi law is the applicable
law fetters the court from properly analysing thatemtial implications of the act of
state defence.

There is a further reason why | have reservatitrmaiaact of state being raised now.
| would not entirely discount the possibility thathe Secretary of State had asserted
in Al Jedda No 1that he was seeking to rely on act of state, \lig potential
constitutional significance which that lends to #ut in question, this might have had
a bearing on the court’'s determination whether earsgction 12 of the 1995 Act, the
general principle that the law of Irag applied ntighve been displaced in favour of
English law.

For these reasons | am doubtful whether the isbaet®f state should be raised at all
at this stage of the proceedings, but even ifnt camy view the defence fails.

Conclusion.

227.

| dismiss the appeal for the sole reason that, ynjudgment, the actions of the
respondent did not infringe the law of Iraqg.



