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[1] Having pleaded guilty to 11 charges of immigratfoaud, the appellant was
sentenced in the District Court at Rotorua to 18ntn® imprisonment. Home
detention was not considered because the sentedgdue, Judge Weir, considered
thatR v Hassan [2008] NZCA 402 precluded that outcome. This apseaonfined

to the issue whether home detention should have gpemted.

[2] Because the appeal documents were erroneouslydadglee High Court the
appeal is out of time. However, the Crown doesapgose an extension of time

within which the appeal may be brought, and anresttm is granted accordingly.

Background

[3] On 22 April 2002 the appellant used a frauduleothyained South African
passport to enter New Zealand on a visitor's permiihis offending gave rise to
count 1 which alleged fraudulent use of the pagspontrary to the Crimes Act
1961.

[4] When he entered New Zealand the appellant waszariof Zimbabwe. He
is now aged 37 years, and does not have any pieemuwictions in this country or,

as far as is known, elsewhere.

[5] Until he was taken into custody for this offendihg appellant lived with his
wife and two children, the youngest having beembomMew Zealand. We have not
been provided with any information about how Mrsavha and the older child
entered New Zealand. Mrs Vhavha has not been etlangth any breach of New

Zealand’s immigration laws.

[6] After arriving in New Zealand the appellant used talse passport and false
medical and police certificates to obtain work pésm This offending, which
occurred between 2002 to 2007, gave rise to ninatedaid under the Immigration
Act 1987.

[7] The remaining count, also under the Immigration, Acbse from assistance
provided by the appellant to a third party who eedeNew Zealand using a false



passport. This offending occurred between 1 Deeer@b05 and 4 February 2006.
The third party is related to the appellant’s wife.

[8] It seems that although the Immigration Departmeeateninitially aware as
long ago as 2004 that the appellant had entered Zé&aland illegally, the file was
lost and no further steps were taken at that tikive. understand that this prosecution
was pursued after the appellant took steps thrhigytocal Member of Parliament to

regularise his immigration status.

[9] The appellant told the probation officer that hel das family had always
managed without having to resort to governmentstmsie. He also told the
probation officer that he deemed it necessary itmglnis family to New Zealand for
“a better way of life”. A home detention appenttixthe probation report indicated
that the appellant was suitable for electronicafignitored home detention, and a

sentence of community work and home detention wesmmended.

Sentencing in the District Court

[10] Judge Weir accepted that the appellant had coridewo Zealand because of
difficulties in Zimbabwe, that the risk of re-offding was “extremely low”, and that
the appellant’'s motivation to address his offendias high. He also accepted that
the appellant had never tried to hide and had lweenpletely co-operative with

immigration authorities.

[11] On the other hand, the Judge noted a number of Bimlrt decisions had
made it clear that deterrence was a primary cordid@ and this had been
reinforced, first, byHassan and, secondly, by a significant increase in Imntigra
Act penalties in 2002. The Judge also noted tieatse of false identities has severe

consequences for the integrity and reputation efitimigration Department.

[12] Having adopted a starting point of two and a ha&érg imprisonment the
Judge allowed a one third discount for the guilgap. Then he turned to the issue
of home detention and concluded that he was boynithéd following comment in

Hassan:



[34] There can be no question of this sentencegbserved by way of home
detention. The appellant is not entitled to bedess in New Zealand and can
expect to be deported immediately upon completich@sentence.

While the Judge accepted that it was unclear whatldvhappen to the appellant
after he had served his sentence (and that istk#llposition), he nevertheless
considered that the observations Hassan meant that home detention was

“unavailable for offending of this type”.

This appeal

[13] Mr Birks noted that by virtue of his absence frormBabwe since 2002 the
appellant is no longer a citizen of that countde emphasised that the appellant is a
first offender; one of his children is a New Zealasitizen; throughout the lengthy
period that he has lived in New Zealand the appelieas lived openly and been
gainfully employed; and at sentencing he was nbjest to a deportation order,
which distinguishes this case frdfiassan.

[14] Having met the criteria for home detention und80A of the Sentencing Act
2002, submitted Mr Birks, the appellant was erditte have that issue considered
and determined, but that had not happened becdugsesentencing Judge had
erroneously believed that home detention was neatvailable option. He noted that
leave to apply for home detention had been gramdd v Zanzoul HC AK CRI
2004-092-007694 4 August 2006 which also involvadigration fraud, and that it
had been considered (although leave was not gramtetlee v Department of
Labour HC AK CRI 2007-404-0126 9 July 2007.

[15] Factors advanced by Mr Birks to support his arguntlest home detention

should have been granted can be summarised: ®fl® Sentencing Act requires
offenders to be kept in the community as far astprable; s 8(g) requires the Court
to impose the least restrictive outcome; givendppellant’s conduct since he had
been in New Zealand, there was no need to pratectommunity by imposing a

custodial sentence; delays in prosecuting shoul@lkeEn into account; since coming
to New Zealand the appellant has co-operated wiéh @uthorities, is genuinely

remorseful for the methods he used, and has fam@gponsibilities; there is



uncertainty about whether he will be deported; amome detention was

recommended by the probation officer.

Crown’s response

[16] Mr Tantrum claimed that the Judge’s conclusion Hhadsan ruled out home
detention was correct. He noted that the languesgel in that case was clear and
emphatic and that it effectively placed a “blangebhibition” on the imposition of
home detention in such cases. To the extent bligatécision of this Court iR v
Ondra [2009] NZCA 489 (delivered after the appellant vsastenced) purported to
limit the scope ofHassan, Mr Tantrum argued tha®Ondra had been wrongly
decided.

[17] The Crown’s alternative submission was that evétagsan did not impose a
blanket prohibition on home detention, it wouldyhek in rare and exceptional cases
that home detention could be granted. Mr Tantramassed that the Courts have
consistently emphasised the fundamental role ofun@ation and deterrence in
immigration fraud cases. He submitted that homterd®n was incapable of
providing the necessary denunciation and deterreridereover, he submitted, it

would enable offenders to continue to achieve tijeative of the offending.

Discussion

[18] When Judge Weir sentenced the appellant he dithanad the benefit of the

observation irOndra that the comment iRlassan that he relied on:

[5] ... was not intended to mean that offenderawfilly in New Zealand can
never be sentenced to home detention; the Cowtsimaply saying that on the facts
and in the circumstances bt case, home detention was out of the question.

Although the offending i©ndra did not involve immigration fraud, those comments
are equally applicable to that type of offendinfthus the Judge erred by failing to
consider the possibility of home detention on iexits and it is now necessary for us

to do so.

[19] As this Court observed idassan with reference to immigration fraud:



[27] ... judges ... have stressed deterrence amp@ortant sentencing principle in
this area. The integrity of the country’s immigoat system is a vital part of its
integrity as a state in deciding who may live withis borders. Those who
dishonestly challenge the immigration system capeek deterrent sentences and
can expect to be sent to prison.

This message reflects that, as stated by Kean®dpartment of Labour v Liao HC
AK CRI 2004-404-000499 14 April 2005 at [16], “Imgnation status in New
Zealand has become a precious commodity” and “Hue rfequires any persons
entering New Zealand to be truthful”.

[20] Home detention is one of a number of options preditbr in the Sentencing
Act 2002. It ranks below imprisonment in the hrehgy of sentences. Section 15A
confers on a sentencing court a discretion to imp@shome detention sentence
where otherwise an imprisonment term of two yeardess would result. The

President’s judgment §1] sets out the two-stepped process involved.

[21] That said, we consider that although home detenigomvailable as an
alternative sentence to imprisonment in immigafrad cases, it is only likely to be

an appropriate sentence in rare and exceptionascas

[22] We say this because identity fraud (this being sachase) has serious
repercussions in the immigration and passportdieldccurate passport information
is fundamental to New Zealand’'s ability to contitd frontier and enforce its
immigration policy. A person seeking entry intoviNZealand must carry a passport
which accurately sets out that person’s identitye,aand country of origin. Visa
requirements can all too easily be circumventedobyaining a false passport
purportedly issued by a state with which New Zedlhas visa-free arrangements.
False passport identities are also a mechanismifmsmventing legitimate security

controls.

[23] These potent policy factors give rise, so far agt&eing Act considerations
are concerned, to a requirement that sentencée irmimigration and passport fraud
area appropriately reflect deterrence and denuaniain that regard we respectfully
disagree with the President to the extent that uggests immigration offending

might not warrant a greater emphasis on deterrémae other types of offending.



Assuming a false identity in an immigration contextqualitatively different from

criminal activity by people legitimately in New Zdaad. Acquiring and deploying
the false document is a deliberate and premeditatéddesigned to circumvent
immigration and frontier controls and obtain enimjo New Zealand which might
not otherwise be permitted. An assault of thisireabn the integrity of the state’s
borders justifies a stern approach when exercidimg discretion whether to
substitute home detention for a short term of isgrment. Deterrence would be
undermined if there was a general perception orp#re of people smugglers and
those who seek and supply false documents that re netaxed home detention

regime was readily available.

[24] Turning to the appellant, the factors relied onHiy counsel are heavily
outweighed, not just by the above policy considenst but also by the seriousness
of the offending. Not only did the appellant dgpéofalse passport over a period of
approximately five years but he also, doubtles®eraged by his success, became a
party to the unlawful entry of another person usimg same method. His offending
was compounded by the use of a fraudulently obthiBeuth African police
clearance certificate to obtain a work permit. &ve of the clear view that to impose
a home detention sentence here would run counteetdeterrence and denunciation

factors we have outlined.

[25] For these reasons, we do not consider this is btleeaare and exceptional
cases where home detention should have been granfted discretion must be
exercised to bring about the same result as thgeighched.

Outcome

[26] The appeal is dismissed.

WILLIAM YOUNG P

[27] My approach to the relevance of the appellantegdl immigrant status is
broadly, although not exactly, in line with thakéa in R v Ondra [2009] NZCA
489. | think that the immigration status of anesifier may sometimes be a relevant



sentencing consideration, along with all the ottimmumstances of an offender. For
instance, if it is clear that the offender is abtmube removed from New Zealand, a
fine which could only be paid by instalments ovarumber of years might not be a
good sentencing option. On the other hand, I firdifficult to see the justification

(or point for that matter) of treating an offendeirnmigration status as warranting a
sentence of imprisonment which would not otherviieeamposed. There is nothing
in the Sentencing Act that favours such an appro@dctause there is no likelihood
of the appellant being removed from New Zealanthenforeseeable future, | do not

see his immigration status as itself precluding éa®tention.

[28] This means that this Court must address afresbxbecise of the sentencing

discretion.

[29] Eligibility for home detention depends upon theteaning judge deciding

that, but for the availability of home detentiohgtoffender would otherwise be
sentenced to a short-term sentence of imprisongetf two years or less): s 15A
of the Sentencing Act 2002. In effect, the Cosrgiven a discretion to commute to
home detention what would otherwise be a short-tsemtence of imprisonment.
There is nothing in the Sentencing Act to sugggstesumption for or against such
commutation, either generally or in respect of ipalar types of offence. So what is
called for is an exercise of sentencing discreiioa way which gives effect to the

purposes and principles of sentencing recorded ihand 8 of the Sentencing Act.

[30] A review of the many relevant cases cited in HaEstencing show that the
practice of the courts has not been consistenis i$mot surprising.

[31] The two-step process required for a sentence ofehdetention requires the

Judge first to decide that the sentence whichheretise appropriate is a short-term
sentence of imprisonment (“stage one”) and thenthdreo commute that sentence
to home detention (“stage two”). Similar (at lelhstadly) two stage processes were
associated with the power to suspend prison seeseartd the power to give leave to
apply for home detention — the precursors of thesgmt discretion to sentence to
home detention. Faithful adherence to such presaggjuires the judge at stage one
to operate on the assumption that there is no $tege The underlying legislative



purpose is to avoid net-widening and, more paridy) to ensure that the more
lenient sentences which can be imposed at stageate/aeserved for those who
would truly otherwise have been imprisoned. Builevthere is thus good reason for
the legislature to require a two stage approactetdencing, the artificiality of the
intellectual processes which are involved can caseetencing judges some
difficulty. This is particularly so as two stagensencing processes put pressure on

conventional ideas about the hierarchy of sentences

[32] Let us assume two offenders, A and B. A’s culpghbit greater than that of

B and so, for the purposes of the stage one ererti® otherwise appropriate
sentences are fixed at 18 months for A and 12 nsoithB. But at stage two, A’s

otherwise appropriate sentence of 18 months impniemt is commuted to nine
months home detention whereas B is sentenced tmdi#hs imprisonment. So,

despite greater culpability, A receives a sentewvitieh most people would regard as
distinctly more lenient than the less culpable B.

[33] This differential treatment might be able to betifiesd by reference to
circumstances which are particular to the offenddir.B has a history of non-
compliance with court orders and has re-offendedenmbn home detention, that
would logically justify the difference in outcomeAs well, the exercise of the
discretion may perhaps just come down to whether dfiender has a suitable

address at which a sentence of home detentionesanried.

[34] | suspect that many criminal judges exercise thmenadetention discretion
primarily on the basis of whether the offender Iy reason of personal
circumstances and history, a good candidate forehdetention, an approach which

has some attractions (at least to me) in termssistency and predictability.

[35] Another approach is to focus on the nature of tffending. Many
sentencing judges will feel from time to time, tl@asentence of home detention is
just not right for the particular offending - thdéspite the otherwise appropriate
sentence being two years or less and irrespectitreecsuitability for home detention
of the offender, the case calls for the impositiéra real sentence of imprisonment.

Similar issues arose around suspended sentencethammbwer to grant leave to



apply for home detention. Rules of thumb tendedeeelop, for instance this Court
expressed the view iR v Terewi [1999] 3 NZLR 62 at [14] that in cases of
commercial drug dealing, the power to suspend aoprisentence should be
exercised only in exceptional circumstances. Ldtegre was often reluctance to
grant leave to apply for home detention in casewlhich the offender had been
growing or dealing in drugs from home. Such relace is understandable.
Sentencing an offender to reside in the house ictwkhe offending occurred
detracts from the credibility and robustness of ftrminal justice system,
particularly as perceived by people who live in #ane neighbourhood and know
the offender.

[36] Given the relatively open-textured nature of thdevant sentencing
discretion, | accept that there is scope for samenjudges to imprison on the basis
that a sentence of home detention would not gieeitiht message or simply would
not look right. In the context of the Sentencingt,Ahis involves resort at stage two
of the sentencing process to the more punitivé@ibtentially applicable principles
of sentencing (ie those provided for in s 7(1)(&plding accountable), (e)
(denunciation) and (f) (deterrence)). For reasenigh | am about to give, however,
| think that sentencing judges should be cautidamitidoing so.

[37] The purposes of holding an offender to account dedunciation are
obviously applicable at stage one of the processab the example which | have
given above (af31] — [33]) illustrates, they do not easily justify outaes under
which more culpable offenders receive more lensartences than less culpable

offenders.

[38] Turning to the facts of this case, the Judge caleduthat the appellant’s
culpability warranted a sentence of imprisonmenit®fmonths. | have no problem
with that assessment. As such, his culpability efésctively the same of any other
offender (say a robber, burglar or drug-dealer) sehculpability, as assessed at stage
one, warrants a sentence of 18 months imprisonraedt who might well be
sentenced to home detention. There is no obvieason for concluding that the
appellant is in any more need of being held to astohan the postulated robber,

burglar or drug dealer and likewise there is noiaby reason for regarding his



conduct as being any more worthy of denunciati@m tthat of the robber, burglar or

drug dealer.

[39] What about deterrence?

[40] General deterrence is one of the primary purposed {ustifications) of
sentencing. The general deterrent effect of thmical law puts a great deal of
downwards pressure on levels of offending. | asoept that legal sanctions
imposed on an offender and the probability of memeere sentences in the event of
further offending have the tendency (obviously aletays realised) of deterring that
offender from further offending. What | am moreepgtical about is marginal
deterrence, that is, the idea that moderate vanatin sentencing severity (such as
between a sentence of imprisonment and home det¢ntiave an appreciable

impact on rates of offending.

[41] Despite my general reservations about marginalridetee, | accept that
some types of offending may be more likely to beeded than others. | also accept

that this may be true of immigration offending.

[42] Obviously a firmly maintained border, the effectivevestigation and
prosecution of immigration offences and a robugnhicral justice system serve to
deter immigration offences. Further, it may bet thdirm approach to immigration

offending might produce some marginal deterrergaff | say this given:

€) The premeditation and planning associated thighobtaining and use

of fraudulent passports.

(b) The reality that there is something of a marfketthe provision of

false documentation.

(c) The well-informed nature of those on the supgitle of this market,
in particular those who assist in the obtainingatée passports, and

give advice on how to circumvent passport control.



(d) The probability that those who acquire and fsse documentation

will be well-informed.

[43] While those considerations may suggest that a gttime on immigration
offending (for instance a policy of always imprigapn offenders) might have a
tendency to reduce immigration offending, simiiatd can be prepared in relation to
robbery, burglary and drug dealing (mentioned leause of the examples | have
earlier given). Yet when judges deal with robbérs,glars and drug dealers where
the otherwise appropriate sentence is imprisontiwerntvo years or less, they do not
operate on the basis of a presumption against li@t@mtion or treat home detention
as appropriate only in “rare and exceptional caseadhd, in any event, there are
limits to the amount of prison accommodation whibh State can be expected to

provide in the interests of maximising deterrence.

[44] Given these considerations, | am reluctant to eingut immigration
offending as a particular type of crime for whidnsiderations of deterrence assume

such great significance as practically to excludmé detention.

[45] So, coming back to this case again, | do not seedfuirements of holding

the appellant to account, denunciation or detegeme logically controlling the

decision whether to commute the otherwise apprtgpsantence of imprisonment to
home detention. That being so, and the appellairigbin all respects a good
candidate for home detention, | see the leasticege outcome principle (see s 8(g))
as the primary consideration, with the result thatould allow the appeal and
sentence the appellant to nine months home detentio
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