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Mr Justice Stanley Burnton :



Introduction

1. The Claimant is an asylum-seeker. He has no mdasgoport in this country. He claims to
be aged 17. If so, he is not an asylum-seekerirwithe meaning of the Nationality,
Immigration and Asylum Act 2002, which does not lgdp those who are not aged at least
18 years (section 18(1)(a)), and the SecretarytateSor the Home Department has no
responsibility for his support under that Act. Bifithe is under 18, and is in need, he is
owed a duty under Part Il of the Children Act 1988the local authority in whose area he
is, including a duty under section 20 of that Actprovide him with accommodation.

2. However, on 13 February 2003 the Defendant deteunihat he was aged at least 18. On
that basis, he was not a child and the local aitthowed him no duty under the Children

Act 1989.
3. In these proceedings the Claimant seeks the judergew of that determination.
4, Both parties have asked the Court to give guidaasdo the requirements of a lawful

assessment by a local authority of the age of ag@sylum seeker claiming to be under the
age of 18 years. There are significant numberanaiccompanied children entering the
United Kingdom and claiming asylum. An acronym hesme into use: UASC
(Unaccompanied Asylum-Seeking Child).

The facts

5. The Claimant’s case is as follows. He was bormelvory Coast on 6 February 1986. His
father was a Catholic; his mother a Muslim. She Banegalese. He was educated in part
in Catholic schools and confirmed into the Cath&dith in 2000. His mother died in 2001
and was buried in Senegal. His father and he wei@enegal for the funeral, and while
there his father was murdered. He then spent alix@ag on the streets in Senegal. He
speaks French, but not English.

6. The Claimant states that he arrived in the Unitedglom from Senegal on 1 February
2003. On 7 February he was taken to the Refugemdpwhich secured accommodation
for him for the weekend.

7. On Monday 10 February 2003 he applied for asylur@ratydon. He could not name the
airport where he had arrived in this country. Thaidhal Asylum Support Service (NASS)
decided that he was not a minor and should beetlez an adult; they refused him support
on the ground that they were not satisfied thah&@ made his asylum claim as soon as
reasonably practicable after his arrival in thetBahiKingdom.

8. On 12 February the Refugee Council referred then@at to the Defendant borough for
assistance under section 17 of the Children Ac9198he Defendant did not assess him
immediately, and asked him to return on 13 February
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On that day, he was interviewed by Christine Rodmegocial worker of the Defendant’s
Department of Housing and Social Services. He Wwad him the NASS letter of 10
February stating that the Home Secretary did nasicer him to be a minor and refusing
him support, and he produced it to Ms Rodney. dimation of the interview is in issue, the
Claimant estimating it at 25 to 30 minutes and Msliey at 45 minutes, but it is accepted
by both sides that my decision cannot turn onigsge. Ms Rodney does not speak French.
The interview was conducted through an interpretethe other end of a telephone: Miss
Rodney would give the interpreter the question, ttlephone was then passed to the
Claimant for him to hear the French translation smdive his answer, and the telephone
would then be passed to Ms Rodney for her to Heatranslation of the Claimant’s answer
and to ask the next question.

Ms Rodney did not keep a verbatim record of theerinéew. She used a pro-forma
document, the Framework of Assessment for ChildreMNeed and their Families, and
completed it following the interview. She noteditthe had gone to a Catholic school, but
also that he identified with the Islamic faith atlculture. She took a family history, which
included the murder of his father. She noted:

“Both (B’s) parents are dead. His father was slalyg masked men.
(B) was able to escape. (B) spent a year in Sérmgshe streets
before being assisted in coming to the UK.”

Under the heading of “Ethnicity”, Ms Rodney noted:

“(B) is a Black African, he is of the Catholic fait...”

Under the heading “Summary”, she noted:

“(B) is a young man who claims to be 17 years dd's) appearance
is that of a much older man. My calculated guesgh@t) he is in his
late teens. Unfortunately, (B’s) history is thét 0 experiencing loss
and violence and this alone will affect him emotithy.”

The original manuscript of the form shows that thember 17 was written over another
number. The typescript made from the manuscripttha figure 16. Ms Rodney does not
deal with this discrepancy in her witness statem&hé most likely explanation is that the
figure of 16 was originally written on the form, d¢ime basis of her calculation of his age
from the date of birth he had given and which she \ritten on page 1 of the form.

Ms Rodney concluded that although the Claimant imaseed, he was not a child. Her
assessment was as follows:

“(B) is not a child in need. | am not disputing ttie is in need in his
own right. |1 have followed the procedure by unddrig an
assessment and from this assessment | am takingtdhee of the
Home Office.”

In her witness statement, Ms Rodney stated:
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“(Mr B) has the physical appearance of a persorroldan 17. He
does not have a youthful appearance and in my igeat least 18-20
years old.

Throughout the interview (Mr B) was very mature aodfident. | am
of the view that (Mr B’s) level of confidence is usual for an
unaccompanied minor.”

Mr Latham relied upon the difference between thétesnent and that in the form that he
was “in his late teens”, and said that this parhef witness statement was enpost facto
attempt to justify her decision.

Ms Rodney also referred in her witness statemenin¢onsistencies in the Claimant’s
account of his history. In paragraph 23, she dtate

“There were a number of inconsistencies in (Mr Bisfount of his
history which made (me) doubt his credibility aBdws:

a. (Mr B) did not remember what one of his educstio
diplomas was for. | am of the view that this isusmal for a
17 year old.

b. (Mr B) indicated that he was in school until #mths ago
but later in the interview said that he had beethenstreets in
Senegal for a year.

c. (Mr B) said that 4 months ago he had to stopaichecause
his parents could no longer afford the fees, yeddid that his
father had died a year ago and his mother befate th

d. (Mr B) said that he had been befriended by twangers
(one in the UK who took him to the Refugee Couaaill one
in Senegal who took him to this country). (Mr Baswunable
to identify these people. | am of the view thas taccount
was a little far fetched.”

At the end of the interview, Ms Rodney gave thei@#nt a decision letter, dated 13
February 2003, signed by her team manager. Hdtat

“This Department has taken the stance of the HoffieeD

The Secretary of State does not accept that yow arenor and is
satisfied that you should be treated as an adwdtordingly, you will
need to return to the Refugee Council and reqiestthey advocate
on your behalf with the Home Office.”

The parties’ contentions in summary

17.

The Claimant contends:
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1) The inquiries made by the Defendant were inadequais not possible to determine
age on the basis of appearance only, and the Daférsthould have arranged for a
medical examination before making its decision.

i) There was procedural unfairness, in that he shbakke been given an adequate
opportunity to answer the points that the Defenaead minded to hold against him.

i) The Defendant did not itself make a determinatibthe Claimant’s age, but simply
adopted the conclusion of the Home Secretary.

The Defendant contends that the assessment praesssational, adequate and lawful; the
decision made by it was a reasonable decision question of fact; and therefore that it
cannot be impugned.

Mr Latham also submitted that the determinationtltd age of the Claimant was a
determination of his civil rights within the meagiof Article 6 of the European Convention
on Human Rights. Ifitis, clearly the decisiontlé Defendant’s social worker is not that of
an independent and impartial tribunal. However, IMtham also accepted that judicial
review of the Defendant’'s decision would render ffrecess as a whole Convention
compliant.

The background

20.

21.

22.

In a case such as the present, the applicant datepraduce any reliable documentary
evidence of his date of birth or age. In suchwnstances, the determination of the age of
the applicant will depend on the history he gives,his physical appearance and on his
behaviour.

There is no statutory procedure or guidance issoiéocal authorities as to how to conduct
an assessment of the age of a person claiming tmdber 18 for the purpose of deciding on
the applicability of Part 11l of the Children AcB&9.

The determination of an applicant’s age is rendeliffctult by the absence of any reliable

anthropometric test: for someone who is close ¢odtpe of 18, there is no reliable medical
or other scientific test to determine whether heloe is over or under 18. The Guidelines
for Paediatricians published in November 1999 by Royal College of Paediatrics and

Child Health states:

“In practice, age determination is extremely difficto do with

certainty, and no single approach to this can bed®en. Moreover,
for young people aged 15-18, it is even less ptesgib be certain
about age. There may also be difficulties in debeimy whether a
young person who might be as old as 23 could, ¢ty f2e under the
age of 18. Age determination is an inexact sciemzkthe margin of
error can sometimes be a much as 5 years either sid



23.

24,

25.

26.

27.

28.

Overall, it is not possible to actually predict thge of an individual
from any anthropometric measure, and this shoutdorcattempted.
Any assessments that are made should also takagntunt relevant
factors from the child’s medical, family and sodatory.”

Different people living in the same country, withet same culture and diet, mature
physically and psychologically at different ratdsis difficult for a layman to determine the

age of someone born in this country with any aaguraA general practitioner is very

unlikely to have the knowledge or experience torionp on the accuracy of an intelligent
layman. To obtain any reliable medical opinion,eonas to go to one of the few
paediatricians who have experience in this arezenEhey can be of limited help, as in the
instant case and is referred to below.

The difficulties are compounded when the young @erm question is of an ethnicity,
culture, education and background that are foreagd,unfamiliar, to the decision maker.

Shelter obtained a report on the Claimant from BhrCMichie, a consultant paediatrician
with a particular interest in investigating physigical changes with age who had conducted
over 300 examinations in order to estimate agherldst year alone. He stated:

“It is possible that (B) has provided a correcthdate. His social
history supports this year of birth with some aecyr Further his
height and weight, skin fold thickness, the skignsi seen in young
adults and his dental examination were consistenth wa
chronological age of 18 x2 years when compared wiiblished
charts of these measures (see references). Thisrwvalbion is
supported by non-objective assessment of the pkygical maturity
of the client during the interview. A more narr@wor margin is not
possible using these methods. The birthdate givene today by (B)
falls within these wide error limits.”

Mr Latham relied on Dr Michie’s report as suppagtithe Claimant’'s case. But it equally
supports the Defendant’s: his range of 18 plus mum2 years is also consistent with Ms
Rodney’s assessment. Indeed, it is more suppoofivds Rodney’s assessment than the
Claimant’s case, since the median age given by Bhid is 18.

Of course, there may be cases where it is veryooisvihat a person is under or over 18. In
such cases there is normally no need for prolongediry; indeed, if the person is
obviously a child, no inquiry at all is called forThe present is not such a case. The
difficulty normally only arises in cases, such s present, where the person concerned is
approaching 18 or is only a few years over 18. tBatpossibility of obvious cases means
that it is not possible to prescribe the level @mmer of inquiry so as sensibly to cover all
cases.

Given the impossibility of any decision maker beatge to make an objectively verifiable
determination of the age of an applicant who maynlide age range of, say, 16 to 20, it is
necessary to take a history from him or her witheav to determining whether it is true. A
history that is accepted as true and is consistgtiit an age below 18 will enable the
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decision maker in such a case to decide that thkcapt is a child. Conversely, however,
an untrue history, while relevant, is not neceggandicative of a lie as to the age of the
applicant. Lies may be told for reasons unconmeati¢h the applicant’s case as to his age,
for example to avoid his return to his country afjm. Furthermore, physical appearance
and behaviour cannot be isolated from the questibrthe veracity of the applicant:
appearance, behaviour and the credibility of hiant are all matters that reflect on each
other.

In this context, as in others, it would be naivassume that the applicant is unaware of the
advantages of being thought to be a child. Dredtfite Guidelines for Age Assessment of
Young Unaccompanied Asylum Seekers state:

“Assessment of age is a complex task, which isoggss and not an
exact science. This is further complicated by mahyhe young
people attempting to portray a different age fromarttrue age.”

It advises the decision maker/interviewer:

“It is also important to be mindful of the “coachinthat the asylum
seeker may have had prior to arrival, in how todwehand what to
say ..."

The lack of a passport or other travel document itssyf justify suspicion, as it did in the
present case, particularly if the applicant claimshave entered this country overtly, for
example through an airport, in circumstances inctvlai passport must be produced.

Decisions in other contexts

31.

32.

This is not the only context in which decisions nimaye to be made as to whether a person
is over 18. Where the person is not brought betfoeecourt to give evidence, section 99 of
the Children and Young Persons Act 1933 appligsdoés not expressly stipulate what
enquiries are appropriate where there is a matdrsglute as to age. Section 152 of the
Magistrates’ Courts Act 1980 provides that whepeison’s age is material for the purposes
of the provisions of that Act regulating the powefsa magistrates’ court, his age at the
material time shall be deemed to be or to have Biéer which appears to the court after
considering any available evidence to be or to Hmen his age at that time”. Part | of the
Criminal Justice Act 1982 is concerned with thetingent of young offenders, and section
1(6) of that Act makes similar provision in relatito the determination of a person’s age by
the court or the Home Secretary for the purposeshaf Act. The wording of these
provisions is indicative of the difficulty of presg and objective determination of age in the
absence of reliable documentary evidence.

Mr O’Brien sought to rely on the decision of theviBional Court inWalworth v Balmer
[1966] 1 WLR 16, in which, on a prosecution for knngly selling liquor to a person under
18, the only evidence before the magistrate had bee appearance of the boys, who were
present in court, to whom the liquor had been sddither the prosecution nor the defence
had sought to question the boys, and no evidentdé&an called as to their age. It was held
that the magistrate, who was satisfied as to gy, had rightly convicted the defendant. |



do not find that case of assistance. In the filate, the youth of the boys appears to have
been obvious. Secondly, the defendant had thertappty to question the boys or to call
evidence as to their true age. He having faileda®o, the magistrate was entitled, indeed
bound, to decide the case on the evidence befare fihere could have been no complaint
of lack of due process or of an unfair procedure.

Other guidance as to the appropriate procedure

33.

34.

A draft document entitled “Practice Guidelines fége Assessment of Young
Unaccompanied Asylum Seekers”, issued by the LonBoroughs of Hillingdon and
Croydon, who are participating in a pilot projecr fpractitioners in social work with
unaccompanied asylum-seeking children, makes densuggestions. It states that it is
beneficial to have two assessing workers: cledavyy heads may be better than one. It
implies a preference for age assessment to be takdarover a period of time and involve
other professionals, such as residential sociak&rastaff, teachers, and other young people.
It states:

“It is very important to ensure that the young persinderstands the
role of the assessing worker, and comprehends therpreter.
Attention should also be paid to the level of tiredsls, trauma,
bewilderment and anxiety that may be present feryihung person.
The ethnicity, culture, and customs of the perseindassessed must
be a key focus throughout the assessment.

It is also important to be mindful of the “coachintpat the asylum

seeker may have had prior to arrival, in how todwehand what to
say. Having clarified the role of the social see4, it is important to
engage with the person and establish as much ra@®rthe

circumstances will allow. This process is somesim@own as

“joining”. The assessing worker needs to acknogi#edvith the

young person that they will have had to alreadywansmany

guestions, and that it may be difficult and disdneg to answer some
of the questions.

In utilising the assessment framework, the practér should ask
open-ended non leading questions. It is not ergdetitat the form
should be completed by systematically going throughch
component, but rather by formulating the intervienv a semi-
structured discussion gathering information atedléht stages, the use
of circular questioning is a useful method as iless obvious to the
person being assessed that the questions relaetlgito age and
hence may reveal a clear picture of age relatemkss’s

The draft includes a form for use when assessiagatie of an applicant, with spaces for
information as to his or her physical appearancedameanour, manner of interaction with
the assessing worker, social history and family position, developmental considerations
(i.e. information about the types of activitiestttfae person was involved in before arriving
in the UK), education, his or her level of indepence and self-care, health and medical
assessment, information from documentation andr aiberces and, finally, the conclusion
of the assessment. In relation to the health aedical assessment, the form comments that



“A medical opinion and view on age will always belgful”, a statement with which it is
difficult to quarrel. Side notes make helpful lmeimmon sense suggestions, such as “Life
experience and trauma may impact on the ageingpsdc

Home Office Policy

35. Policy Bulletin 33: Age Disputes, published by themigration and Nationality Directorate
of the Home Office, states:

“8.1 If the applicant claims to be a minor but hey/ appearance
strongly suggests that s/he is over 18 the applie@lhbe treated as
an adult until such time as credible documentargnedical evidence
is produced which demonstrates that s/he is thecigmed. In

borderline cases the Immigration Service will coné to give the
applicant the benefit of the doubt and to deal i applicant as a
minor. In accordance with existing policy they wdontinue to

inform the Refugee Council’s Panel of Advisors afyane who has
claimed to be a minor, even when the age is digpamel the decision
has been taken to treat the applicant as an adult.

9.1 An asylum seeker who declares on arrival tle & under 18,
and is given the benefit of the doubt by the Immtign Service, will

be referred to the local authority social servidepartment (SSD) for
support under the Children Act 1989. The SSD wihduct an

assessment and on the basis of that assessmentraaely the
conclusion that the person is aged over 18.

9.2 Where an application is received from an amyhkeeker who
declares that s/he is under 18, but it is acconsobhy a letter from
the SSD stating that, in their opinion, the persoaged over 18, s/he
should be deemed to be an adult for NASS purposgissuich time
as s/he can prove otherwise. The burden of presfWith the asylum
seeker. Itis up to him/her to prove that s/h& minor. The applicant
should be advised accordingly. A proforma letterpbe adapted as
necessary, is attached at Annex A.”

The emphasis is in the original.

Discussion

36. The assessment of age in borderline cases isiauttifinatter, but it is not complex. It is not
an issue which requires anything approaching § aral judicialisation of the process is in
my judgment to be avoided. It is a matter whichyrba determined informally, provided
safeguards of minimum standards of inquiry andaohess are adhered to.
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4].

It is apparent from the foregoing that, except ieac cases, the decision maker cannot
determine age solely on the basis of the appeaxrtbe applicant. In general, the decision
maker must seek to elicit the general backgroundhefapplicant, including his family
circumstances and history, his educational backgtpand his activities during the previous
few years. Ethnic and cultural information mayoalse important. If there is reason to
doubt the applicant’s statement as to his age,ddwsion maker will have to make an
assessment of his credibility, and he will haveagk questions designed to test his
credibility.

| do not think it is helpful to apply concepts afus of proof to the assessment of age by
local authorities. Unlike cases under section B5he Nationality, Immigration and Asylum
Act 2002, there is in the present context no lagigt provision placing an onus of proof on
the applicant. The local authority must make #sessment on the material available to and
obtained by it. There should be no predispositidnprced from the information and
evidence available to the local authority, to assutinat an applicant is an adult, or
conversely that he is a child. Of course, if apl@pant has previously stated that he was
over 18, the decision maker will take that previatatement into account, and in the
absence of an acceptable explanation it may, wlmsidered with the other material
available, be decisive. Similarly, the appearaarue demeanour of the applicant may justify
a provisional view that he is indeed a child oraalt. In an obvious case, the appearance
of the applicant alone will require him to be adeepas a child; or, conversely, justify his
being determined to be an adult, in the absencempelling evidence to the contrary.

However, the social services department of a laa#hority cannot simply adopt a decision
made by the Home Office. It must itself decide Vhleetan applicant is a child in need: i.e.
whether the applicant is a child, and if so whetieor she is in need within the meaning of
Part Il of the Children Act 1989. A local authgrimay take into account information
obtained by the Home Office; but it must make salecision, and for that purpose must
have available to it adequate information. Itdals that if all the Defendant had done was,
as stated by its letter of 13 February 2003, tcehaken the stance of the Home Office, its
decision would have been unlawful.

In fact, however, the evidence satisfies me thathkfendant did make its own assessment.
That it did so, and the reasons given for its decjsare inconsistent with the letter of 13
February 2003. The issue is raised by Mr Latharaethdr in these circumstances the court
should permit the Defendant to justify its decision reference to matters that were not
referred to in that letter.

In my judgment inNash v Chelsea College of Art & Design [2001] EWHC Admin 538, |
sought to summarise the principles applicable iifsue.

“34. In my judgment, the following propositions &ap from the
above authorities:

() Where there is a statutory duty to give reasasgart of
the notification of the decision, so that (as Lawput it in
Northamptonshire County Council ex p D) “the adequacy of
the reasons is itself made a condition of the lggalf the
decision”, only in exceptional circumstances ifafitwill the
Court accept subsequent evidence of the reasons.



(i) In other cases, the Court will be cautious atbaccepting
late reasons. The relevant considerations inclalle
following, which to a significant degree overlap:

(&) Whether the new reasons are consistent with the
original reasons.

(b) Whether it is clear that the new reasons adeed
the original reasons of the whole committee.

(c) Whether there is a real risk that the latelsoea
have been composed subsequently in order to support
the tribunal’'s decision, or are a retrospective
justification of the original decision. This
consideration is really an aspect of (b).

(d) The delay before the later reasons were put
forward.

(e) The circumstances in which the later reasong we
put forward. In particular, reasons put forwarteaf
the commencement of proceedings must be treated
especially carefully. Conversely, reasons put &oov
during correspondence in which the parties areisgek

to elucidate the decision should be approached more
tolerantly.

35. To these | add two further considerations. Titst is based
on general principles of administrative law. Thegike of scrutiny
and caution to be applied by the Court to subsdqgueasons should
depend on the subject matter of the administratiegision in

guestion. Where important human rights are comzkras in asylum
cases, anxious scrutiny is required; where theestibpatter is less
important, the Court may be less demanding, andigedo accept
subsequent reasons.

36. Secondly, the Court should bear in mind thdificegtions and

experience of the persons involved. It is one ghto require

comprehensiveness and clarity from lawyers andethdso regularly

sit on administrative tribunals; it is another emuire those qualities
of occasional non-lawyer tribunal chairmen and mersb

Subsequently, iR (Ashworth Mental Hospital) v Mental Health Review Tribunal [2001]
EWHC Admin 901, | accepted that the statement iragraph (i) of paragraph 34 of my
judgment inNash was too widely expressed. Reasons that merelydaliecreasons given
contemporaneously with a decision will normally bensidered by the Court: séev
Westminster City Council, ex parte Ermakov [1996] 2 All ER 302.

Unlike Ermakov, this is not a case in which statute required thasons be given for the
decision, let alone that reasons be given at theedame as the decision. The factors to
which | referred inNash point strongly to the admission of the Defendaet&ence as to
its true reasons for its decision. In particuthg original reason given can be ascribed to a
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lack of thought when the letter was written, andtloat basis is not wholly in conflict with
the evidence now put forward: compare that pathefassessment form quoted in paragraph
13 above with the letter of 13 February 2003. There been no undue delay; Ms Rodney is
not a lawyer and a degree of latitude is appropmeten considering the letter she drafted.
Most importantly, it is clear that the evidencedrefme does represent the true basis of, and
gives the reasons for, Ms Rodney's decision, andnin judgment those reasons are
adequate. The relatively minor inconsistency refirto in paragraph 14 above does not
lead me to doubt the genuineness of her notes tireafeasons she has put forward for her
decision.

On this basis, the issues are: was the informati@ilable to the Defendant adequate, and
was the decision procedurally fair?

However, | accept Mr Latham’s submission that al@wthority is obliged to give adequate
reasons for its decision that an applicant claimimdpe a child is not a child, and who is
therefore refused support under Part 11l of thel@bn’'s Act. The consequences of such a
decision may be drastic for the applicant, andshentitled to know the basis for it, and to
consider, if he can, with legal assistance if iv&ilable to him, whether the decision is a
lawful one. In my judgment this is the positioncammon law, irrespective of the issue as
to the applicability of Article 6 of the Europeami@ention on Human Rights, as to which |
say nothing. It is noteworthy that in the analog@ontext of a decision by the Home
Secretary to refuse support under section 55 ofNionality, Immigration and Asylum
Act 2002, in(R) Q v Secretary of Sate for the Home Department [2003] EWHC 195 Admin
(Collins J) and [2003] EWCA Civ 364, [2003] 2 AIRE905 (Court of Appeal), the Home
Secretary accepted that he was under a duty torgasons for a decision adverse to an
asylum seeker: see paragraph 21 of the judgme@bliihs J, cited at paragraph 80 of the
judgment of the Court of Appeal. | see no relewdiatinction between those cases and the
present. | bear in mind that the hypothesis is tii@ applicant is determined to be over 18,
and therefore able to comprehend (if necessamaistation) the reasons given to him.

The availability of an internal review or complargrocedure, to which | refer below, does
not obviate the need for reasons: reasons arereeggo that the applicant may make an
informed decision whether to ask the local autlyoidt review its decision or to make a
complaint concerning the decision, quite apart fribra need for him (or rather a legal
adviser) to be able to ascertain whether the dectisilawful or amenable to judicial review.

Mr O’Brien told me that in practice reasons areegivbut submitted that it is sufficient for a
local authority to state that it refuses to provithe applicant with support under the
Children Act because he is not a child. In my jueégt, such a brief statement is a
statement of the decision of the local authoritt, af the reasons for its decision.

However, in general, the reasons need not be lorgjaborate. On what is ultimately a
simple if difficult issue, it should not be neceagst go to the lengths seen in, for example,
adjudicators’ determinations in asylum cases. h@ present case, it would have been
sufficient to have stated that the decision wastam the appearance and behaviour (or
demeanour) of the claimant, and on the mattersregfdo in paragraph 23 of Ms Rodney’s
statement (referred to in paragraph 15 above), lwkgd her to conclude that he was not
truthful.



The adequacy of the information available to théebdant

49.

50.

51.

52.

Mr Latham submitted that the information availabdethe Defendant, and its procedure,
were inadequate. If so, the decision reached byDidfendant would be liable to be set
aside as being one that no reasonable authoritlgl ¢@ve arrived at in the circumstances.
He submitted that the form used by Ms Rodney wasiited to the inquiry on which she
was engaged: it was designed for an inquiry ashetler a child and his family were in
need, not whether the person claiming to be a ¢chitdich. He suggested that the questions
put to the Claimant, and his answers, should haea Imoted verbatim, by Ms Rodney or by
someone else present during the interview, so tti@tClaimant’s legal advisers and the
court could be assured that the questions were-epded, fair and appropriate. The
procedure used, involving the use of an interprateihe other end of the telephone, was
replete with risk of confusion and misunderstandinge suggested that medical evidence
was required, and should have been obtained. eksed the advantages of observation of
the applicant over a period of time, preferablyalhyumber of professionals, as mentioned in
paragraph 33 above.

In my judgment, the court should be careful notingose unrealistic and unnecessary
burdens on those required to make decisions suchthas under consideration.
Judicialisation of what are relatively straightf@msa decisions is to be avoided. As | have
stated, in such cases the subject matter of decisimot complex, although in marginal
cases the decision may be a difficult one. Casksavy from those in which the answer is
obvious to those in which it is far from being aod the level of inquiry unnecessary in one
type of case will be necessary in another. TherCshould not be predisposed to assume
that the decision maker has acted unreasonablgrelessly or unfairly: to the contrary, it is
for a claimant to establish that the decision mdiesr so acted.

Ms Rodney did not make her decision on the bastee@fppearance and demeanour of the
Claimant alone. It is not suggested that the Cdaithwas unaware of the purpose of his
interview. She took a full family and personal brgt including the Claimant’s educational
history. It was not necessary to obtain a mediepbrt, which for reasons stated above
would not have been helpful and was unlikely toehbeen so. It was not necessary for the
local authority to provide support for a periodsoine days or weeks to give the opportunity
for others to observe the Claimant, and for hirbeémbserved and assessed over that period,
if the information available was sufficient for aaision to be made, which it was.

However, where an interpreter is required, it igiobsly greatly preferable for him or her to
be present during the interview. The proceduretetbin this case carried with it the risk
of misunderstandings, and great care was requirddsoRodney and of the interpreter to
ensure that no mistakes were made. As far as awane, the interpreter made no note, in
either English or French, of the questions askedMsy Rodney or of the Claimant’s
answers, either in verbatim or rolled up form (i.eith the questions and answers
combined). Such a note by the interpreter woulgtehlheen highly relevant to the
Claimant’s suggestions that what he said was noectly noted, or was misunderstood, by
Ms Rodney, who heard his answers at second harain ¢oncerned at the contradiction
between Ms Rodney’s note that the Claimant “idesgifwith the Islamic faith and its
culture” and her later note that “he is of Cathddith”. The contradiction is not referred to
in her witness statement, and was not one of theores for her decision to reject the
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Claimant’'s credibility. If she correctly noted hstatements, he made an obvious and
unintelligent contradiction. In view of my decisi this case, | need say no more about it.

In cases such as the present, the social worker ahasurse bear in mind her unfamiliarity
with the background of the applicant. There igeason to believe that Ms Rodney did not
do that. | should also mention that her sympatiti the Claimant’s situation is apparent
from her notes.

In my judgment, it is not necessary as a mattdawffor there to be a verbatim note of the
interview; but such a note would enable the cautid more confident of its accuracy and to
address any suggestion that the interviewer putlsvarto the mouth of the applicant by
asking leading questions that led the young applita accept what was suggested to him.
It is not necessary for the note to be countersidnethe applicant, although again that may
be helpful for a local authority evidentially. Tk#aimant complains that he was not asked
to counter-sign Ms Rodney’s notes, but since hen@aspeak English, there would have
been no point in asking him to do so. Indeed, itMddave been thoughtless to have asked
him to counter-sign them.

Other requirements of fairness
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So far as the requirements of fairness are condethere is no real distinction between
cases such as the present and those conside@edlirfollows that the decision maker must
explain to an applicant the purpose of the intawidt is not suggested that that did not
happen in this case. If the decision maker forneswiew, which must at that stage be a
provisional view, that the applicant is lying ashie or her age, the applicant must be given
the opportunity to address the matters that hagtetdethat view, so that he can explain
himself if he can. In other words, in the pressage, the matters referred to in paragraph 15
above should have been put to him, to see if heahadedible response to them. The
dangers of misunderstandings and mistranslatidmsrémt in the absence of the interpreter
reinforced the need for these matters to be pugjite the Claimant an opportunity to
explain.

The Claim Form clearly alleged that the Claimanbudti have been given an adequate
opportunity to answer the points that the Defendeas minded to hold against him. Ms
Rodney does not suggest that this was done. ldwelthat her decision should be set aside
unless the Defendant has established that his mespdo the matters on which she relied
could not reasonably have affected her decisiohe Claimant addresses these matters in
paragraph 14 of his second witness statement. INptisingly, he gives no explanation of
the implausibility referred to in paragraph 15(djoee. His explanations of the matters
referred to at (b) and (c) are unsatisfactory, @ndssence amount to an assertion that Ms
Rodney must have misunderstood him. It is the thisk there was some misunderstanding
of what he said, a risk that is accentuated byrtbensistency between her notes of the two
statements as to his religion to which | have refitrand the possibility that he might have
been able to rectify any misunderstanding if thetena relied upon had been put to him,
that leads me to conclude, albeit with considerdigsitation, that the Defendant has not
satisfied the onus of establishing that even ifythad been put to the Claimant, the same
decision would inevitably have been made.
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Mr O’Brien submitted that this case is to be digtished fronQ because of the availability
of the complaints and review procedure requiredsbgtion 26 of the 1989 Act and
regulations made under it, which provide a suitabiternative remedy to judicial review.
Mr Latham countered that the complaints procedsrendt a suitable remedy, because
someone in the position of the Claimant requirasm&diate relief. Section 26(3)(a) requires
a local authority to establish a procedure for stigating any complaint or representation
made by “any child ... who is not being looked aftey them but is in need”. The
Representations Procedure (Children) Regulation91 19equire a response to a
representation or complaint within 28 days of @seipt, and this is indeed too long a period
in the context of a child in need who has no awélaaccommodation or support. The
availability of internal review was not referredlig the Defendant in correspondence or in
the Defendant’s acknowledgment of service, andviehao evidence before me as to the
complaints or review procedure operated by the mdat, and in particular how it would
have been operated if it had been implemented &yClaimant. In these circumstances, |
am not satisfied that there was a suitable altergirocedure available to the Claimant to
challenge the Defendant’s decision.

In the result, therefore, the Defendant’s decisial be set aside. The Defendant must
reconsider the age of the Claimant. It will doosothe information now available to it.

MR JUSTICE STANLEY BURNTON: My judgment has beeglidered in draft. | am grateful to

counsel for their corrections. For the reason®gein the judgment, the decision of the

defendant as to the age of the claimant will beasgte.

MR LATHAM: My Lord, | do not know whether you haween a draft order submitted by

O'Brien.

MR JUSTICE STANLEY BURNTON: No.

MR LATHAM: We are agreed on the first three eletserFirstly that the decision should be

guashed. Secondly that the defendant should refmnsying this application and be
treated as a child. Thirdly that there should lceramunity legal services assessment of the

claimant's costs.

MR JUSTICE STANLEY BURNTON: That is all uncontemtis | take it?

MR LATHAM: That is all uncontentious. | would asér my costs having succeeded. Mr O'Brien



opposes that and perhaps we should hear his gréomogposing it.

MR JUSTICE STANLEY BURNTON: Yes, Mr O'Brien?

MR O'BRIEN: Your Lordship knows, and as was apptane oral argument, this is a matter which
has vexed a number of London boroughs.

MR JUSTICE STANLEY BURNTON: This is a bit of a tesase.

MR O'BRIEN: Itis a bit of a test and frankly teasiest thing to do would have been to say: all
right, we will do it again but because there walkspute as to the basis upon which one
approaches the interview, one almost needed aioledmsat least one of these cases in order
for everybody to decide how to go about it. | wbirvite your Lordship to make either no
order to costs or that the London Borough of Mepag a portion of the applicant's costs.
Clearly one matter which was resolved was the thénoriginal grounds it was suggested that
there were well established medical tests to detertmis matter, but the test was done and it
established, if anything, that our judgment --

MR JUSTICE STANLEY BURNTON: When you say a propant what proportion?

MR O'BRIEN: | would say not exceeding 50 per cent.

MR LATHAM: My Lord, I would ask for all my costs -

MR JUSTICE STANLEY BURNTON: Let me go back to MiBbien for a moment. Mr O'Brien,
in my experience test cases do not result in amifft order for costs generally.

MR O'BRIEN: | have nothing to add, my Lord.

MR LATHAM: My Lord, had it been Shelter who wern@dudible) merits of not repaying costs of
a test case, it may be somewhat different.

MR JUSTICE STANLEY BURNTON: Is this is a publicfynded case or is Shelter funding it?

MR LATHAM: It is funded by the Community Legal S&ces. My Lord, in my submission, we
have succeeded. My Lord, as far as the issuesahtidical reports were concerned, that was
an issue which was knocked on the head very eanty, my Lord, we could have amended,
but the costs involved by not amending --

MR JUSTICE STANLEY BURNTON: My recollection is youere contending that there had to



be. You were on the verge of contending theretbdm a medical inspection.

MR LATHAM: My Lord, we put forward the medical reg and the evidence suggesting how
difficult it is to reach a medical assessment anlihsis of physical appearance. My Lord, the
substantive issue was whether the decision shauffuashed and we succeeded on that. The
duty to give reasons -- and this is where Mr O'Bsaggested that the duty was discharged
simply by saying that the applicant was not a chNtly Lord rejected that argument and the
issue of procedural unfairness, and, my Lord, & waver conceded that there was any
procedural unfairness in this case. In those pigtances we have succeeded on all the live
issues argued and | would ask for my costs. Miglald this: in view of the changes in the
CLS regime it is very significant to solicitors whonduct publicly funded work to obtain a
costs order.

MR JUSTICE STANLEY BURNTON: Why is that?

MR LATHAM: My Lord, if they do not obtain a costsder their costs are assessed at a much
lower rate. My Lord, the basis is to encourageliplyofunded lawyers to only back cases
which are going to win.

MR JUSTICE STANLEY BURNTON: | was unaware of thttat is why | am asking you.

MR LATHAM: It has a limited impact on counsel'ssg but, my Lord, it can have as big a
difference as 50 per cent as to what solicitorsataimn. | also indicate that having taken a
case from this court, there is another case winerguestion of public funding was in issue.
My Lord, (inaudible) this case shows quite cledhgt the Vauxhalprinciples apply without
regard to the issue of public funding. That isithelevance in determining inter partes.

MR JUSTICE STANLEY BURNTON: Thank you very muchhope as my judgment makes
clear, | have every sympathy with Merton in thise&eand sympathise with all parties,
including Shelter, in their desire to obtain amgliof the court on the appropriate procedures
to be followed in such cases. The fact that this iest case, in my judgment, is not a good
reason to deprive the successful claimant of hessc@nd although the defendant succeeded

on many issues, ultimately they lost because thgors they gave for their decision



originally were wholly inadequate and there hadbe®n compliance with the requirements

of fairness. In those circumstances it seems tthiate must award the claimant his costs.



