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STATEMENT OF DECISION AND REASONS

APPLICATION FOR REVIEW

1.

This is an application for review of decisions magea delegate of the Minister for
Immigration and Citizenship to refuse to grantapplicants Protection (Class XA)
visas under s.65 of thdigration Act 1958 (the Act).

The applicants, who claim to be citizens of Colaanbpplied to the Department of
Immigration and Citizenship for Protection (Clas&)Xisas. The first named applicant
(also referred to as the applicant) and fourth rchapplicant arrived in Australia in
2008. The second named applicant arrived in Auatsgime months earlier and the
third named applicant arrived in Australia in 2008e delegate decided to refuse to
grant the visas and notified the applicants ofdéeision and their review rights by
letter.

The delegate refused the visa application on teeslhathe applicant is not a person
to whom Australia has protection obligations unitier Refugees Convention.

The applicants applied to the Tribunalfor reviewtttd delegate’s decisions.

The Tribunal finds that the delegate’s decisioansRRT-reviewable decision under
S.411(1)(c) of the Act. The Tribunal finds that #ygplicants have made a valid
application for review under s.412 of the Act.

RELEVANT LAW

6.

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the
prescribed criteria for the visa have been satistie general, the relevant criteria for
the grant of a protection visa are those in forbemthe visa application was lodged
although some statutory qualifications enactedesthen may also be relevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the
applicant for the visa is a non-citizen in Ausialb whom the Minister is satisfied
Australia has protection obligations under the 1@5hvention Relating to the Status
of Refugees as amended by the 1967 Protocol Reglatithe Status of Refugees
(together, the Refugees Convention, or the Coneehti

Section 36(2)(b) provides as an alternative cotethat the applicant is a non-citizen in
Australia who is a member of the same family usiaanon-citizen (i) to whom
Australia has protection obligations under the Gorion and (i) who holds a
protection visa. Section 5(1) of the Act provideattone person is a ‘member of the
same family unit’ as another if either is a memidiethe family unit of the other or each
is a member of the family unit of a third persoacttn 5(1) also provides that
‘member of the family unit’ of a person has the mag given by the Migration
Regulations 1994 for the purposes of the definition

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.



Definition of ‘refugee’

10.

11.

12.

13.

14.

15.

16.

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defineitticle 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition muanber of cases, notalbBhan Yee
Kinv MIEA (1989) 169 CLR 37%pplicant Av MIEA (1997) 190 CLR 225MIIEA vV
Guo (1997) 191 CLR 559Chen $hi Hai v MIMA (2000) 201 CLR 293VIIMA v Haji
Ibrahim (2000) 204 CLR 1IMIMA v Khawar (2002) 210 CLR IMIMA v Respondents
S152/2003 (2004) 222 CLR 1 andpplicant Sv MIMA (2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes
of the application of the Act and the regulatioms tparticular person.

There are four key elements to the Convention defin First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and
discriminatory conduct (s.91R(1)(c)). The expressierious harm” includes, for
example, a threat to life or liberty, significartysical harassment or ill-treatment, or
significant economic hardship or denial of accedsatsic services or denial of capacity
to earn a livelihood, where such hardship or dahiagatens the applicant’s capacity to
subsist: s.91R(2) of the Act. The High Court haslaxed that persecution may be
directed against a person as an individual orrasmber of a group. The persecution
must have an official quality, in the sense that afficial, or officially tolerated or
uncontrollable by the authorities of the countrynafionality. However, the threat of
harm need not be the product of government poliapay be enough that the
government has failed or is unable to protect gq@ieant from persecution.

Further, persecution implies an element of motoratn the part of those who
persecute for the infliction of harm. People arespeuted for something perceived
about them or attributed to them by their persesutdowever the motivation need not
be one of enmity, malignity or other antipathy toslsathe victim on the part of the
persecutor.

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to

identify the motivation for the infliction of thegpsecution. The persecution feared need
not besolely attributable to a Convention reason. However,geergon for multiple
motivations will not satisfy the relevant test tsdea Convention reason or reasons
constitute at least the essential and significastivation for the persecution feared:
s.91R(1)(a) of the Act.
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18.

19.

20.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-
founded” fear. This adds an objective requiremertihé requirement that an applicant
must in fact hold such a fear. A person has a “feelhded fear” of persecution under
the Convention if they have genuine fear foundeahug “real chance” of persecution
for a Convention stipulated reason. A fear is i@llnded where there is a real
substantial basis for it but not if it is merelysased or based on mere speculation. A
“real chance” is one that is not remote or insulttsthor a far-fetched possibility. A
person can have a well-founded fear of persecet@m though the possibility of the
persecution occurring is well below 50 per cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseorféar, to return to his or her country
of former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ae made and requires a
consideration of the matter in relation to the osably foreseeable future.

A relevant issue in this matter is s.36(2) of thet hich provides that a criterion for a
Protection (Class XA) visa is that the applicamttfee visa is a non-citizeim Australia.
This means that a Protection (Class XA) visa mdy ba granted if the applicant is in
Australia.

CLAIMS AND EVIDENCE

21.

22.

23.

24,

The Tribunal has before it the Department’s filatiag to the applicants. The Tribunal
also has had regard to the material referred thdardelegate's decision, and other
material available to it from a range of sources.

The applicant and the second named applicant aggb&a@fore the Tribunal on two
occasions to give evidence and present argum@&iis. Tribunal hearings were
conducted with the assistance of an interpretérerSpanish and English languages.

The Department’s records indicate that the applieaived in Australia in 2008. Her
visa ceased four months later and the applicantynased a Bridging visa which also
ceased. The applicant was granted another substamsgia which also ceased. Some
months prior to the expiry of this visa the appticapplied for a protection visa and she
was granted a Bridging visa on that day.

The Department’s records indicate that the secamnaed applicant arrived in Australia
in 2008. His visa ceased and on the same day domd@&amed applicant was granted a
further substantive visa which also ceased. Thergsenamed applicant was granted a
Bridging visa which ceased. On that day the seec@mded applicant was granted
another substantive visa which also ceased. Thendatamed applicant has since been
granted a further Bridging visa.

Claims made to the Department

25.

In the application for a protection visa the apgtitstated as follows:



26.

27.

28.

29.

30.

31.

The applicant stated her name and where and wieewas born. She speaks Spanish.
She married in Colombia in the mid-2000s. She dedaolombia in 2008. She is a
Colombian citizen. The applicant stated her empleyt history in Colombia and
Australia. The applicant lived at a number of addes in Colombia from the mid-
1990s, including a number of different addressdsoration A. She attended primary
and high school in Colombia. The applicant alserated an English college in
Australia. She had 11 years of education. Sheearin Australia in 2008 on a
Colombian passport. She has not travelled outstidhome country before her journey
to Australia. She left Colombia legally and wasngeal a dependent visa on her
husband’s (the second named applicant’s) visath@@uestion: ‘Did you have
difficulties obtaining a travel document (such gsaasport) in your home country?’ the
applicant stated: “No” The applicant stated tlmet Bas been in contact with relatives
in her ‘home country or any other country’ by tdélepe and email. She stated that her
husband (the second named applicant) and her tikdrexi (the third and fourth named
applicants) were members of her family unit andensrAustralia at time of
application.

She submitted certified copies of 4 pages of agmsférom Colombia. The passport
had been issued in the applicant's name and cauairvalid visa on which she entered
Australia.

The applicants submitted certified copies of 4 gagfehe second named applicant’s
passport from Colombia in the second named applgcaame which contained a valid
visa on which he entered Australia.

The applicants submitted certified copies of 4 gagfehe third named applicant’s
passport from Colombia. The passport had beerdsisuthe third named applicant’s
name and contained a valid visa on which they edt@wustralia.

The applicants also submitted certified copies pades of the fourth named
applicant’s passport from Colombia. The passpadttbeen issued in the fourth named
applicant’'s name and contained a valid visa on whiey entered Australia.

The applicant stated in the application for a prtite visa that she is seeking
protection in Australia so that she does not havgotback to Colombia.

The applicant’s written statement

32.

33.

34.

The applicant, in a written statement receivedhgylepartment, stated that, in
Australia, she has found tranquility, security godsibilities that do not exist in
Columbia. For these reasons she is applying footection visa for herself and her
family.

The applicant is in her early twenties and live€wmlombia until 2008. She has two
children. She is married to the second named @pgli She arrived in Australia in
2008 with the fourth named applicant as a depenafahier husband’s visa. The
second named applicant arrived in Sydney some raadHier.

The applicant stated that in 2008 their roles weversed and the second named
applicant is now dependant on her visa. They areaoomplete family unit as they
were in Columbia. They consider Australia an ige#ate to raise a family.
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37.

38.

39.

40.

41.

The applicant stated that the principal reasomérapplication for a protection visa
comes from her experiences and those of her paaedtsiblings in Columbia. In 1998
Columbian FARC (Revolutionary Armed Forces of Cobwa) guerrillas, whom her
family do not support, forcibly removed the appfita family and others from their
village Village B, and threatened her father widath if they returned. The purpose of
evictions was to increase their area of influenu# exert pressure on the government.

The applicant’s family was forced to flee to Bogoféhe situation deteriorated with
further threats being made by FARC against heefadind this impacted on family life
and his employability. He worked in a successibjolos and was injured in an
industrial accident. This limited his ability toqvide for his family.

In 2003 the government of District C, of which ¥ije B is a part, transferred to the
administration of Bogota. The applicant claimed tha influx of displaced people
from the country put strain on the economy andastiucture of Bogota. The
administration lacked the power, ability and theilfaes to cope with the crisis. The
applicant’s father was awarded a certificate frbm Bogota administration entitling
him to limited assistance on humanitarian groundsaisic health and education. The
applicant claimed that the public health and edanaystem is underfunded and
struggles to provide basic services. Many peopleatdave the opportunity to access
these facilities. They are insufficient to enabléisplaced family under threat a basic
standard of living which the applicant stated farsdamental human right in other
countries.

The applicant then claimed that her family is far¢e live in Location A, a dangerous
suburb on the outskirts of Bogota, where the criate is high and most inhabitants
lead a transient life. The applicant stated thatguerrillas force people off farms and
out of the villages and refugees moved to the auss&f Bogota where they appeal to
the government for help. The applicant claimed the government makes various
agreements with the guerrillas to cease the uarestisplacements, but due to
corruption, the government reneges on various aggats and the guerrillas resume
their campaigns of violence and intimidation.

The applicant stated that she is the oldest chilter family and wants to show her
siblings that there is a way out of the life of iied opportunities they lead. She made a
commitment to complete high school. Her siblinggandinished high school due to
their displacement, but before she finished, shg@fegnant and this compounded their
problems. A single mother has no employment or &itilic opportunities. While
pregnant, she met the second named applicant aagrbed to assume paternity of the
unborn child. They married and her second child n@s. To assist the applicant and
her family, the second named applicant securedalesgbstantial loans and left his job
The applicant claimed that the threats made by FAB&nst her family, now extend to
her husband and children and put their safetyestgrsk.

The applicant stated the second named applicardfegsion and interests. He studied
English and has other education qualifications. dpygicant stated her field of study
and her profession and she indicated that she w@amisrk in this field. She stated that
they will be a valuable asset and active contritsuto Australian society.

She claimed that as a common citizen there arelitical avenues she can pursue to
improve her family’s dire situation. The Columbigovernment is unable to help



42.

43.

44,

45,

46.

because of the sheer scale of the problem. Theamign available is to live in squats
in crime ridden areas of Bogota. During her timéustralia she has experienced
security and safety, something she can only drdaouatan Columbia.

In answer to question 41 of the application foratgction visa: ‘Why did you leave

that country?’ the applicant repeated comments nrabler written statement. She also
stated that she and the second named applicantedett leave Columbia and organise

the present and future of their children in a caafe and prosperous [country].

In answer to question 42: ‘What do you fear maypea to you if you go back to that
country?’ the applicant stated:

Today | am afraid to re-live the uncertainty, ingdy, inability to build a life for my
family. Unfortunately, Columbia is a country whengportunities are filtered from
the corruption of the government administrationseffice. | fear for the threats that |
witnessed as a child without any protection forpajyernal family. Becoming a
reality in the forced acceptance of inequalityemgity and injustice (sic).

In answer to question 43: ‘Who do you think maynanistreat you if you go back?’
the applicant stated:

The threats to my parents and my family have onky exit: to move from the

conflict zone and adapt to the city. Today | arachef my household with my
husband and, paradoxically, in Columbia the problerherited from our parents and
we are in the process of transforming. The tasls cha¢ depend solely on our efforts
and has significant variations in matters of gowant, signed agreements,
negotiation and time zones of economic and sodisisc

In answer to question 44: ‘Why do you think thidl\wappen to you if you go back?’
the applicant stated:

Because the corruption of my government makes tegtlee credibility of any
negotiation or agreement to do with terrorist goupspent several years of my life
and | have not experienced any change represantafiolumbia does not matter in
which the citizen is qualified, economic powertie bne who defines the degree of
risk from armed groups. If we return the adversityny parents. Access to the
peripheral area of the city and the daily conflitth the people displaced by violence
(limitation on housing, education, recreation araiky (sic).

In answer to question 45: ‘Do you think the authesi of that country can and will
protect you if you go back? If not, why not?’ éygplicant stated:

The answer is no... because the displaced populatiGolumbia is too large, to the
point of being a normal situation for many peoplghout thereby diminishing the
degree of difficulty to be moved. Tenders are npyatective emblems of the
political campaign to a real situation. Accessdalth and public education in
Columbia, speaking of basic needs is the conffitbterest described. The
opportunity to have the service up to a long handllefficers, ranks and a prelude to
civil servants. The most favourable (sic) soluti®to pay for private care and avoid
tramitologia (sic) long and saturated. | expecprnatection from my government
because we have no time to wait for the promisélenfulers become reality. Being
consistent with our past experiences as a familyawe chosen to build the future of
our children away from home (Columbia) (sic).
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48.

49.

The other applicants filled out Part D Applicatimn a Member of the Family Unit.
This form is to be filled out by a member of thenfly unit who does not have his or
her own claims to be a refugee.

At the time of lodging the application for a prdiea visa, the applicants provided a
number of documents (in a language other than &mgigether with English
translations) including birth certificates for ttherd and fourth named applicants. The
second named applicant is named as the fathertbfthe children on the birth
certificates.

Other documents that the applicants provided werertarriage certificate of the first
named and second named applicant, education dotsingealification of the second
named applicant, birth certificate of the applicand identity card of Person D. The
applicants also provided a certificate from the btayf the Municipality of Village B
in the Department of District C stating that PerBoreceived death threats and was
forced to move to the city of Bogota with his faynilhe applicant also provided a
certificate from the General office of the Publio$ecutor of the Republic certifying
that Person D and his family including his daughttee applicant, have declared as
displaced and their registration on the Nationaji®er of Displaced People by
violence is pending. The applicants also provide@mployer’s report stating that
Person D suffered an injury in the late-1990s. dpyelicants provided a document from
the Mayor’s office stating that Person D and himifg were registered on the register
of displaced persons since the early-2000s. Thecapps provided documentary
evidence of a loan in the name of the second napplicant.

The Department’s interview

50.

51.

The Department held an interview with the applicaftie applicant informed the
delegate that in 2003, because of threats by FARE€and her family moved to
Bogota. She stated that she is claiming refugdasstar political reasons. The
applicant stated that the second named applicanhaliarge sum of money in Colombia
and received a specified amount per week inte®st.stated that sometimes there are
links with FARC without you knowing about it and @mthe second named applicant
went to collect money he was told the money hadh lsed as ransom. This occurred
in 2006. The applicants fear that they or the kamiay be harmed if they or an
intermediary tries to collect the money. The ampiicclaimed that the second named
applicant’'s money was stolen by Person E, a fragfrtle second named applicant, and
he used the money to get Person F out of gaoloRé&rsvas with the guerrillas and in a
police raid she was taken. Person F was part dF&RC movement. The applicant
was asked by the interviewer what is the thre&etoand her family from FARC and
she stated: kidnapping, disappearance, rapes.

When asked why she did not apply for protectionl wmte year after she had arrived in
Australia, the applicant stated that the secondeabapplicant enquired and was told
that all the family had to be here and one child wat here and did not arrive until
2009. The applicant claimed that in 2003 her fatbeeived threats from FARC and he
moved the family to Bogota. FARC thought he wasnémrmer. The applicant’s family
were warned of risks because her father had teaathoney that he had lent to other
people. The applicant stated that the risks wenege risks.
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The applicant also claimed that threats made by®ARBainst her family now extend
to her husband and children. She claimed that thessepecific to her family and they
know that they are in Australia and they are wealdrer father who is now in Location
G, received a threat not to continue working the¥eause he was accused of being an
informant for FARC and his photo is in the politat®n. The applicant claimed that
someone told the paramilitaries that her father aramformant for FARC. The
applicant stated that she did not personally rectiveats from FARC.

The applicant told the delegate that she felt gaaydng the things about what had
happened to her and her feelings and she felt gagidg the things about what she felt
inside and what had happened to her.

The delegate made a decision to refuse protectgas vo the applicants.

The application for review

55.

56.

57.

58.

At the time of lodging the application for reviewtlwthe Tribunal, the applicants did
not make any comments. The Tribunal wrote to p@ieants and acknowledged
receipt of their applications for review. The Tital informed the applicants that if
they wish to provide material or written argumeioisthe Tribunal to consider, they
should do so as soon as possible.

The Tribunal wrote to the applicants and inviteenthto a hearing. The Tribunal
received a response to the hearing invitation irckvthe applicants stated that the
applicant and the second named applicant woulddttee hearing.

The Tribunal received a letter from the applicantépresentative who stated that he
accepted instructions to assist the applicant néthapplication before the Tribunal.
The representative requested that the hearingscbeduled. The Tribunal considered
the request and agreed to postpone the hearingl'flitnenal wrote to the applicants
and informed them that the hearing had been postpand the hearing would now
take place ten days later.

The Tribunal received a letter from the applicanépresentative who provided a
number of documents including a Statutory Declaratieclared by the applicant.

The applicant’s Statutory Declaration

59.

The applicant stated that she continues to reltherclaims in her application for a
protection visa and at interview. She also stadtetler father was threatened by
members of the Revolutionary Armed Forces of ColeniBARC) so he went to work
in the area of Location H on the outskirts of Colean It is a dangerous area but it was
his only option. In the area was a paramilitaryamigation that she calls Group J. It
collects protection money from companies that worthis area. Her father obtained a
loan from a local company and was directly involuedhaking payments to Group J.
After her father moved to Location H she got inemlwith a man called Person K and
she claimed that he is the father of her oldedcl8he did not know much about
Person K’s activities. She separated from him bee#e hit her and threatened her on
several occasions. The applicant claimed that@bieier child with her and her father
supported her in this. She claimed that Persoftéhaalled her and threatened to take
her child.



60.

61.

62.

63.
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After about two years, her father met Person Kraeating between the gas company
and Group J and realised that Person K was ansiativGroup J “and more of a threat
than we had ever imagined.” Soon after the meehiagpplicant’s father was told that
his name was on a list of informants availableh@solice, even though he was not
connected to any paramilitary organisation. Hendaknew that the only way his name
could be on the list is because Person K saw hittmeatneeting and wished to threaten
him, and through him, her and her child. Until them father had worked for a number
of years for the company without any problem.

The applicant claimed that her father went to tdoal council and reported the threats
and was issued with a certificate recording thgore She has a copy of this certificate
and has sent it to be translated. The applicatédsthat local authorities in Colombia
are powerless to do anything. Her father complainestder to have proof that the
incident occurred. He changed occupations in tinepamy so that he no longer
communicates with Group J but is still in greatrfethe repercussions.

The applicant claimed that when she found out®eason K was part of Group J, the
second named applicant was already in Australiashedlready had plans to come
here. She had kept the problem of Person K a sometthe second named applicant
and did not want him to know. She claimed that thathy she did not mention this
further threat in her application for a protectiosa. After she began her relationship
with the second named applicant, Person K continoi¢elephone her and threaten to
take her child. About a month before she traveitedustralia, she received a
telephone call from Person K who stated: “I want[ohyild] back or your family will
suffer the consequences.” The applicant claimatishe heard from friends that
Person K had been looking for her.

The applicant stated that her older child, thedthimmed applicant, did not join her in
Australia until 2009 and stayed with her parenttl timen.

She claimed that she fears that if she returnsotortbia she will be targeted by the
paramilitary organisation that she calls Groupd ail be targeted because of her
connection to Person K who is one of their memif@e also fears that her elder child
may be in danger. The applicant claimed that thallauthorities are powerless to
protect people like her from paramilitary organisas “who are a law unto themselves
and use extortion to control whole areas.”

The first Tribunal hearing

65.

At the hearing the applicant stated that she hdelog on her laptop from the place
where her father works and the video tells theystbhow the paramilitary work in
that area. The Tribunal informed the applicant ilvaould not have time during the
hearing to look at the videos and asked if sheccmdke a copy and send them to the
Tribunal. The applicant stated that she wouldifpom a CD and send it to the
Tribunal. The Tribunal informed the applicant tliatould give her time to provide
documents or CDs to the Tribunal after the heafTing Tribunal also informed the
applicant that she could provide an explanatiorafor material she provided after the
hearing. The Tribunal informed her that it had enber of questions to ask her and it
also wanted to give her an opportunity to givedwedence and the Tribunal had to take
evidence from the second named applicant and thayenot be sufficient time to look
at the material on her computer.
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The applicant stated her occupation and that sbe &bridging visa and has
permission to work. The Tribunal looked at her @alian passport and returned her
passport and the passports of her children toTher.applicant was born in the late-
1980s.

The applicant stated that she did not get helgling out her application for a
protection visa. She filled it in with her husba&dhe stated that her relative helped
with the translation. Her relative is the seconthad applicant’s sibling. The
applicant stated that immediately before she canfaustralia, she lived in Bogota
alone with her children. Her parents now livehatthouse.

The Tribunal asked the applicant if there was angtthat had been left out of her
application that she would now like to claim. Tdpplicant stated that it is more her
feeling, her fear as a mother and a wife, and shddwry to explain why there is a new
story in her application.

The Tribunal informed the applicant that it had @enms about her evidence because
she had made no mention of these new claims wheetoded her application for a
protection visa. As well, she attended an interva\the Department, which went for
over an hour, and she did not tell the delegateiaihese new claims. As well, at the
time she lodged the application for review with rréounal, she did not mention these
new claims. The applicant agreed that she had eationed the new claims at those
times.

The Tribunal informed the applicant that, in that8tory Declaration, received by the
Tribunal, she made new claims. The Tribunal askedapplicant if that was the first
time that she had made these new claims to elleedDépartment or the Tribunal. The
applicant agreed that it was the first time. Thi&dnal informed the applicant that the
Tribunal had concerns as to why she waited suongtime to make the new claims
and asked if she wished to say anything. The agpiistated that firstly it was out of
fear of losing her home. The second named applizashtalready planned his trip to
Australia. At that time, the father of her eldeddhhreatened to take the child any
possible way. The applicant claimed that he isadiv@amember of the paramilitary
group in Location H. When the second named apmiitavelled, the applicant did not
know anything about this person, except for a vdgumvledge of his profession and
was constantly travelling. When the second nametagmt went away, her father was
working in Location H.

The Tribunal asked the applicant if she was jugingithe information that she had
already given in her Statutory Declaration. Thpliepnt agreed that she was. The
Tribunal informed the applicant that the questioat the Tribunal asked was why she
did not give this information earlier. The apphtatated that it is because she is in a
database in Colombia of people who have been mivgadthe country to the city.

Her family is on the database and when they lookidhow to apply for a protection
visa, they realised that they had something treat tould use in the application and
that is the database in which they appear.

The Tribunal informed the applicant that she wdkrgit answering the Tribunal’s
guestion about why she did not mention this claoou paramilitaries threatening her
until the Statutory Declaration that the Triburedeived. The applicant stated that this
was a story, a very strong secret, which she want&dep. The situation was that she
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had some evidence but they did not have much irdbam about this kind of visa and
decided to try it this way. She did not think @svthat important to tell this story which
her husband did not know until then. When shethatvher application was rejected,
she spoke to the second named applicant and shghthabout what she could do, so
that they can see her fear. She cannot go backn\8teetold her husband this secret,
he reacted and was very upset. In order to progctamily she has included this
story.

The Tribunal informed the applicant that it maydfitnat, because she did not mention
this claim when she had previous opportunitiesasal it is not a true story. The
applicant stated that she knew this was a possdrieequence, but she knows and
swears by God, that if she goes back to her cousitiey will lose her child. The
applicant stated that it is a true story and tHg emidence is a DNA test, but they do
not have the means to do that.

The Tribunal brought to the applicant’s attentibattthe second named applicant is
named as the father on the child’s (the third naamaicant’s) birth certificate. The
Tribunal informed the applicant that she is eithet telling the truth to the Tribunal or
she has told untruths to the authorities in Col@nbiregister her first child. The
applicant denied that and stated that it is a#.ti/hen she realised that this person was
someone who did not want her to go forward or ditllet her study, she decided to
have her own life and her current husband has stggpber since her pregnancy with
her child and he has been with her until now. §heed that that is why he is on the
birth certificate.

The Tribunal informed the applicant that the boéntificate is supposed to show who
the father of the child is. The applicant stateat she did not want to. The Tribunal
brought to the applicant’s attention that, if whhe is saying is true, that the second
named applicant is not the father, then false méiron has been given on the birth
certificate. The applicant stated: “In a way yeie Tribunal brought to the applicant’s
attention that it is a government document issuediithe birth of her child and it has
the incorrect name of the father according to é&tence. The applicant stated that in
her country, that is not really a problem. As ag@rmother, if the real father’s
signature is on the document and he is not supgplner, then that is worth nothing to
her, whereas if she has the signature of the pevbhorhas been supporting her, in her
country, that is normal. Also, if the real fatteesignature had been on the document,
she would not have been able to change her chddtsrame.

The Tribunal informed the applicant of its conctrat it had what appeared to be false
birth certificate with the wrong father’'s name oamnd the Tribunal also has a claim
that was not previously made even though the agmiicad been given opportunities to
make her claims. The Tribunal informed the appli¢hat it had listened to the tape of
her interview with the delegate and she had beksda$ there was anything else that
she wanted to add. The Tribunal asked the apyplitahe agreed that she had been
asked this. The applicant agreed. The Tribunaldimbto the applicant’s attention that
she had also stated at that interview that sheeltl saying the things about her claim.
The applicant stated that it was the first one gimeldid not have anything and did not
have a lawyer. They did the application for a pebtas visa with her husband with the
help of her relative with the translation and tlkegided to try it that way.
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The Tribunal informed the applicant that one oft¢bacerns now is that she did not
make the claim before the delegate’s decision wademnand the Tribunal may not
believe that it is a true claim. The applicant dad say anything. The Tribunal asked
the applicant if there was anything else that sheted to say about the claim that she
has made in her Statutory Declaration. The Triburfarmed the applicant that it had
read her claim in the Statutory Declaration anceddier if there was anything general
or specific that she wished to say. The applistatied that if she goes back to her
country she can lose her home. She has someomellhedr who is an active member
of the paramilitary. The applicant stated thatwiieeo shows how this paramilitary
group works. Before travelling, she could not aegthing else. She only knew
someone who was threatening out of jealousy anl taking her kids. Until now she
has been doing some research because her fatthebimlt this paramilitary group and
she realised that she cannot go back to her country

The Tribunal asked the applicant if the video sheé Wwas a general video that showed
how the paramilitary works. The applicant stateat it shows how they work and how
they affect the people working in that area andkihd of people living in that area.
The Tribunal asked the applicant whether the vidas specifically about her. The
applicant stated that it was not specifically akdoert This person is a paramilitary. Her
father works in that area. The applicant statetltttevideo is not about her father or
about her. She lived 100 metres from this areasaedcand her husband owned the
house where they lived.

The Tribunal asked the applicant if there was angtlelse that she wanted to say about
that claim. The applicant stated that they woikd to bring evidence and videos and
what she is saying is the truth. They know thathibst would be DNA evidence but
they cannot afford it. The Tribunal informed thepbgant that even if she had DNA
evidence it would not show that the natural fathas a member of the paramilitary or
that she had been threatened. The Tribunal infottmedpplicant that it had to hear her
evidence and make a decision on the evidence.Tfibenal informed the applicant
that it had brought to her attention that it hadamns that she had left out this claim
even though she had attended the Departmentabiemeand there was an interpreter
present, and she had had the opportunity to gigesthdence at that time. The
applicant agreed. The applicant stated that sheati say anything.

The Tribunal asked the applicant if she had othietemce she wanted to give about the
paramilitaries. The applicant stated that whersttmnd named applicant left
Colombia, her father told her this story as he tdhiaelct contact with this area, because
he is the one who does the agreement with thegagoanbe able to work. When he
found this person at the meeting, the applicarisesthat he meant it and he would
take the child in any possible way, good or badeWher father told her the story, she
realised that he can take the child away from héecaggressive towards her husband
or her child.

The Tribunal asked the applicant how old the chitgd when they left Colombia. The
applicant stated the child’s age when they lefto@dia. The Tribunal brought to the
applicant’s attention that the man had not takenctiild away at that point. The
applicant agreed that he did not and she statedhénalad always kept the child at
home and if they went out they went out togetheh wie applicant’s parents. The
applicant stated that even when she was here &trédlia) they knew that they could
kidnap the child. The applicant stated that evedh they knew that her child was not
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one hundred per cent safe, the applicant decidadkdt, because she knew, that if she
told her husband, he might decide to go back. deéleeded not to say anything and if
she came to Australia, she would be able to brergelder child and if her husband had
gone back, she would not have been able to takkitteanywhere and they would be
in a worse situation in Bogota.

The Tribunal asked the applicant if she was ablgotto another country in South
America. The applicant stated that they choseralistbecause of her husband’s
profession and her relative is here and she t@dhthbout possibilities for that
profession. The second named applicant could apptgpme here on a specific visa
and then the applicant could come as a dependent.

The applicant stated that when the second namdatapifirst came to Australia he
came on a specific visa and the applicant came lathyounger child (the fourth

named applicant) as a dependent. Her husbandiseais finished and the applicant has
a substantive visa and they are dependents ondgerihe Tribunal asked the applicant
why her husband had not continued to study. Tipdcgnt stated that he wanted to
work with his profession here, but it is very hasd,they decided that she would study
English and do a course to be able to apply asidet. The applicant stated that
when she heard about the possibility of applyingafprotection visa and the fact that
she had evidence, they decided to apply and ttyhg.

The applicant stated that her husband left hemiloi@bia and came on his own first.
The Tribunal asked why he did that. The applictated that in order to get out of the
situation that they were in, he borrowed money feooo-operative and some other
money, that she also mentioned in her applicatod, he was relying on getting a loan
and his sibling in Colombia and his sibling in Anadia, were both going to be his
sponsors and that was the reason he travelledTiilbenal asked the applicant why the
second named applicant left her and the two childreéColombia. The applicant stated
that it was because of money reasons. They caldlhcome and he was going to
come and bring her as a dependent.

The Tribunal brought to the applicant’s attentibattshe then left Colombia and came
to Australia and she left one of her children inddabia and the Tribunal asked why
she did that. The applicant stated that it was lmezaf her new story that she is telling
now. Also it was only possible for her to travetiwone of the children and she brought
the younger child with her. The Tribunal askedapelicant how, her bringing the
younger child with her, fitted in with her new storThe applicant stated that it is
because the younger one was only an infant anceddeet. The Tribunal asked the
applicant whether she was worried about the oltéd being at risk. The applicant
stated that she was worried about him. The Tribaskéd the applicant why she left
the older child in Colombia. The applicant stateak tshe knew what was going on and
she decided to risk it. She stated that there tengs that were contradictory that she
knew could have been done differently but they vexy little time, and she decided to
bring the younger one and then within six monthayloe bring the other one.

The Tribunal informed the applicant that it had @emms about this. The Tribunal
informed the applicant that it is inconsistent witltr claimed fear about her older child,
that she left her child in Colombia The applicaated that it was more because her
other child was only an infant and her husbandhdicknow them. When he went
away, the applicant was still pregnant. That warsrbason and she thought about it a
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thousand times as to which one she was going hg bilif she left the baby, they were
still a baby, and they still needed their mothed ahe was still breast-feeding them. If
she left the older one, she knew how dangerouast Wwecause she was leaving her
child in an extremely dangerous situation, butrsiagle that decision. She did not make
that decision by herself. She took it with her péseand her husband. They all made
that decision and they knew that she would go laackget the other one within six
months.

The Tribunal brought to the applicant’s attentibatther evidence is that she did not
tell her husband that the older child was the cbild paramilitary. The applicant
agreed. The Tribunal brought to the applicantsrdion that her husband was not
really involved in that decision. The applicaratsetl that her husband participated in
the decision as to which child to bring. The yoemnchild did not know him.

The Tribunal informed the applicant that it wagfimg it hard to believe this evidence.
The Tribunal asked the applicant if she had toldhusband that her older child, who
her husband had taken as his child, was at risleivig kidnapped, or taken, which
child would her husband have chosen to bring. apgmicant stated that he would have
come back. Also, her husband did not know his geurchild and so he was not going
to leave him either, and he would have said thatd® going to return and see what
happens. It was more as a father that he didmawkis younger child. The older one
knows him and will not forget him. The applicardted that for her, it was very hard to
agree with him, when he said to bring the younger, because she knew that she was
leaving the elder one in the situation that she iwaging her child in. However, if she
told him, he would have come back.

The Tribunal asked the applicant if she considstaging and looking after both her
children and protecting them. The applicant stéhed she did not consider that, not by
herself. She could not do that. She knew an oppitytto come to Australia would not
come up very often. She decided to risk it to He &tocome to Australia and because
of her children she is making this application as#ing it.

The Tribunal brought to the applicant’s attentibattaccording to her evidence, she
risked her child’s life by leaving him there. Thepéicant stated that she knew that she
was doing that.

The applicant stated that she arrived in Austiali2008. The Tribunal asked the
applicant why she waited so long, for almost a yeaapply for a protection visa. The
applicant stated that it was because they alreadysbme plans and her husband was
going to study and then because he could not wohksi profession, they decided to
apply on her part and cancel his visa. On hertsieg would apply for a residence visa.
Because they had the children and they did not haweh time, it was difficult with the
children, but they decided to find out what typésisas they could apply for. When
they found out about this type of visa and theresfees and information they needed to
provide, and they saw that she appeared in thabdaé of being moved from the
country to the city, they assumed that it was atstwid. They had the evidence and
they did not know much and did not know how pratetvisas worked. They knew
they did not have much time and they decided tohay.

The Tribunal informed the applicant that in ordebe granted a protection visa, the
Tribunal has to be satisfied that she has a welhded fear of being persecuted in
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Colombia for a Convention reason. The applicanedtthat she told her story about
her father and being taken away from the land andituation as a mother and how
she was directly affected and also how her husimmyolved in all this. The applicant
stated that it is the truth. It is hard for hestty why she did not say it before and now
she has to bear the consequences of not havinghisltdefore.

The Tribunal informed the applicant that it wouddte into account all her evidence.
The Tribunal informed the applicant that it had @ems about her new claims and also
that she waited quite a long time before applywrgef protection visa. The Tribunal
informed the applicant that it may find that iingonsistent with her having a well-
founded fear of being persecuted, that she wadddrgy. The applicant stated that
when they applied for this visa they did think abthese things, but she has sworn that
everything she is saying is true. Because herdndb last name appears on the birth
certificate, they thought about that and they havether way of showing, other than
DNA evidence and her swearing by affirmation todaye Tribunal informed the
applicant that even if it accepted that the seaarded applicant was not the natural
father of her older son, it still may not satidfe tTribunal about the other matters that
she had raised. The Tribunal brought to the appiisattention that the Tribunal

would not have before it a DNA test for the pertizat she claims is a paramilitary
member.

The Tribunal informed the applicant that it haditstly decide whether the evidence
was true and then the Tribunal had to make a aeces to whether, as a result of that
evidence, as a result of the things she said hppldmed, she does have a well-founded
fear of being persecuted. The applicant statetdstiadoes not know what else she can
show. She stated that her parents are still alieshe has a number of siblings. The
applicant married the second named applicant #feer elder child was born. She
stated that the second named applicant is awdreraflaim relating to the person that
the applicant claims is the natural father of lst4oorn child.

The applicant’'s mother works from home. Her sifiimelp her and have not finished
studying yet. They only finished primary school detause of being moved from the
country to the city, this had an impact on themeyrhave been unable to study because
of safety reasons. The applicant stated that béngs were not studying and they have
not finished secondary school. She stated thatftheshed Year 12. The Tribunal
informed the applicant that it did not understarddvidence. The applicant stated that
their situation, as people who have been moved thantountry to the city, means that
they are affected in the sense that many educaimmstdautions will not let them in
because they are people without money and withremaurces. The Tribunal informed
the applicant that it did not understand her evigeabout her sibling’s education. The
applicant stated that her siblings have not firdséecondary school. They got to Year
10. Both siblings did Year 10. Another siblingaisoddler and does not attend any
kindergarten or any educational centre.

The Tribunal asked the applicant if she had hadtaouple with the authorities in
Colombia. The applicant stated that she had noahgdrouble with the authorities in
Colombia, personally. She did not have trouble tht police or the army. She moved
with her family from Village B in 1997.

The Tribunal informed the applicant that it wasrgpio ask about her claims in her
application for a protection visa. The Tribundkreed the applicant to her claim that
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the Colombian government made agreements with FARChecause of corruption,
the government reneged on the agreement and thellgseesumed their campaign of
violence and intimidation (in page 2 of her statetdedged at time of application).
The Tribunal asked the applicant what she mearnbkdiy The applicant asked if that
was her situation. The Tribunal informed the appiicthat it was her application for a
protection visa. The applicant stated that she doesnderstand very well.

The Tribunal informed the applicant that FARC is Revolutionary Armed Forces of
Colombia and, in her statement she states: “Theaitjas forced people off the farms
and out of the villages. The refugees moved totltskirts of Bogota. The refugees
appealed to the government for help and the govenhmakes various agreements
with the guerrillas to cease the unrest and digplents. Due to corruption, the
government reneges on various agreements. Thel@seresume their campaigns of
violence and intimidation.” The Tribunal asked #pplicant what she means. The
applicant stated that when they were moved to itgepeople were there with nothing
and had no jobs.

The Tribunal asked the applicant what she mealigpgtatement that the government
reneges on agreements and the guerrillas resumean@paigns of violence and
intimidation. The applicant stated that they aggdroups and some people who have
left the FARC to start their lives over, are proadigobs and the opportunity for a new
life by the government but when they see how masopfe have left the FARC and the
government has not complied with agreements forympaople, these people cannot go
back to the guerrilla groups because, if they ey will get killed. So they start doing
petty crimes and become delinquents and theylstary part of paramilitary groups.
The Tribunal brought to the applicant’s attentibattshe did not say that in her
statement and what she said was that the guemd$asne their campaigns of violence
and intimidation. The applicant stated that thatlst they do. The Tribunal informed
the applicant that she had just given evidencetheat became paramilitary members.
The applicant stated that there are cases anddthagt work as paramilitary members,
but it is a path they can take. Those are the abiailpaths for them because the
government does not provide any help for them.

The Tribunal informed the applicant that it had @octed research into the way the
Colombian government deals with the Revolutionarm@d Forces of Colombia. The
Tribunal had looked at various international repevhich indicated that peace talks
and political negotiations between the Colombiamegoment and the FARC ended in
2002. The Tribunal informed the applicant thatrirthe Tribunal’s research, the
Colombian government had not negotiated with th&EAince 2002 when President
Uribe came into government. The applicant statatithe does not know the exact
details of the peace negotiations between Uribetlisdyroup but she does know that
these paramilitary groups still work and she hanlsdfected directly and she also
wanted to show how President Uribe is part andeator of the paramilitary forces.
The Tribunal informed the applicant that it was tadking about the paramilitary at
that point because her original claim for a pratecvisa referred mostly to the FARC.
The applicant stated that she is not very cleautth® dates and peace negotiations
although she knows there were peace negotiatiShse. knows the people are still
working. The Tribunal asked the applicant whatgdeshe was referring to. The
applicant stated that she was referring to the FARC



101.

102.

103.

104.

105.

The applicant stated that after the accident Hbefavas working in the city and when
he went back to Village B, he was taken by the FARGnN informant. They were
controlling the comings and goings of people anatradling that there was not an
army in the area. They considered that her fattzer an informant and they all had to
leave Village B area. The Tribunal asked the appti if, after her father had his
injury, he was still being threatened. The applictated that he was still being
threatened. The Tribunal asked the applicangifttineats from FARC stopped. The
applicant stated that her father cannot go batkabarea. He has friends and knows
about cases of people who are still being thredtane he cannot go back.

The applicant stated that she had not personaibived threats from the FARC. She
stated that when her father left Village B, he krikat if he did not leave, his children
could be taken to work in the FARC or the whole ifgroould be kidnapped and made
to disappear.

The Tribunal asked the applicant what she fearsbafreturns to Colombia. The
applicant stated that her fear is that now thathetsebeen displaced, she has been
directly threatened by her child’s father and sbeld@ lose her kids. The Tribunal
informed the applicant that it did not understarithivshe meant by ‘displaced’. The
applicant stated that she was displaced from tHagé B area with her family and
moved. The Tribunal brought to the applicant’eiibn that that took place in about
1997. The applicant stated that her siblings weteable to finish school because they
were moved. The Tribunal brought to the applicaattention that they had completed
Year 10. The applicant stated that they had migHied school and cannot even work
sweeping the streets. The Tribunal asked why tlaeyot do that. The applicant stated
that in her country there are some jobs that younctapply for if you do not have a
certificate that you have finished. Her father doeslet them work with him because
he is scared of what might happen to them. Thahigthey are at home with their
mother, sewing and do not work or go out. They hglm a Christian group and that is
practically the only place they go to where thesl fafe.

The Tribunal asked the applicant if she finisheghtschool. The applicant stated that
she finished high school when she was pregnang TFibunal asked the applicant if
she had had the opportunity to finish school. a@pplicant stated “yes” and taking into
account that this person, Person K, her child’&¢olgical father, did not want to let
her finish and wanted to keep her at home and @lidet her visit her parents. The
applicant stated that she wanted to go forwardfiamh high school. She was with him
for about a month and she fell pregnant. She movéallive with him for a short time.
When she realised the situation she was in, shéagdo go on with her life and she
had her father’s support and that was around the she met her husband. This
person, Person K, had hit her. It was not verypasrbut he slapped her, yelled at her
and pushed her. It was not easy to study whileanstsepregnant because sometimes
they did not allow pregnant women to study.

The Tribunal asked the applicant if she was abfentsh high school, why was it that
her siblings have not finished school. The appliciated that when she studied, the
area was different. Her two siblings always stddagether. Her siblings and the
applicant studied at different schools. Sometithese are no places available in the
schools and sometimes, because they were movetheafiather has a document that
they have been moved, and people who have beendhangesupposed to get some
help from the government for educational purpoaed,so her father would show this
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document at educational institutions and he woeldold that they could not go and as
well, he wanted to protect them, and now they aenage that they cannot go to a
normal school and would have to go at night.

The Tribunal informed the applicant that she hareally explained why she was able
to go to school even though she was pregnant anueyesiblings have not been able to
go to school. The applicant stated that she wader @nd her father always looked after
her and picked her up. She was never alone. éfgpdd her off. She was worried but
her husband supported her. Because of her ndtareosild not stay still and she only
had one year to go and wanted to finish. The Taburformed the applicant that it did
not understand why her siblings had not been abj® tto school. The applicant stated
that it was because of their age. They are botk agtheir early twenties and for a
normal institution, they are too old. The Tribuaaked the applicant why her siblings
did not go to school three or four years beforbe &pplicant stated that it was because
of safety reasons. The Tribunal informed the ajayili that this was a very general
statement and asked her what she meant by thatafjlicant stated that they were
younger and because the applicant had been gaioggih all these problems and her
father was always over-protecting her and he ceeédall these important things were
happening.

The applicant stated that her siblings left schisaause they were under-age at the
time and her parents wanted to protect them fanrigaeasons and now they would
have to study at night and it is very risky. Tipplecant stated that her parents were
protecting her siblings from being kidnapped. Ehare people in schools who belong
to guerrilla groups or paramilitary groups. Thébiinal brought to the applicant’s
attention that this was a general fear and notaiBp threat against her family. The
applicant stated that right now it is a threat fda@tson K made. He threatened her dad
and is in the area where he works. The Tribunaktjaned the applicant as to whether
this was the reason that her siblings did notfirsishool. The applicant stated that
before then it was because of general security fisathem. The Tribunal asked the
applicant whether there were specific threats agier siblings or her family at that
time. The applicant stated that there were notiBpdears against her family at that
time.

The applicant stated that her husband’s profesei@olombia. She stated that they
cannot afford to get DNA testing.

The applicant stated her profession in Colombiaibwas not a proper position and
she was not employed properly. She worked casaatiywould work for three hours.
That was why she did not mention it in her appiarator a protection visa. The
Tribunal brought to the applicant’s attention ttreg application for a protection visa
asked her to give details of all past employment.

The applicant stated that she left Colombia legallize passport she now holds is the
first passport she has ever held. The Tribunakrméd the applicant that it had asked
her what she feared if she returns to Colombiazashkeéd her if there was anything else
she wanted to say. The applicant stated thatameot be safe in her country or be in
peace or secure. There is no stability in any seSise could lose her home and her
family and that is something that the country wok give her back. The Tribunal asked
the applicant why she would lose her home. Theiegmui stated that she would not
lose her house, but her home with her husbandttaties that this person can take it
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against her father because he is the one who gahtbat, and also against him and her
sibling and anyone in her family. The Tribunalaimhed the applicant that if it finds
that it is a personal dispute between her anditiledical father of her child, the
Tribunal may find that it is not for a Conventiaason that she has these fears. The
applicant stated “no”, it is not that. She fekkgnant to someone that she did not know
and she had a child with him and he is doing etamgthe is doing because the
applicant left him and not because he loves her.h&b reasons to do what he is doing.

The Tribunal informed the applicant that the thi@fgtersecution does not have to be
from the government of her country but it is enotfghe government of her country is
unwilling or unable to protect her from the threbtowever, if it is a personal matter
between her and the biological father of her chiig, Tribunal may find that her reason
for fearing to return to Colombia is not a Conventreason. The applicant stated that
normally a paramilitary group is a very strong gr@nd if they do not like you they
can do anything to you. They can murder someodélay go unnoticed. Since they
are very strong and President Uribe is the onefatroed these groups, they are very
strong. The applicant stated that if the paramilitae being investigated by the
government and the government is interviewing themad, they say that they killed so
many people or murdered so many people, and th&fess then they can have their
penalities reduced to three years. This why thewklat they do. They know that they
get caught and confess. Then they get out and theielegal penalty for them. The
Tribunal asked the applicant if she had evidenabdatf The applicant stated that she
has a video. The applicant stated that she hestimmbny in Spanish and has not been
translated. It is from a paramilitary member whasweaptured and then testified and
then his penalty was reduced. The Tribunal infatie applicant that it did not know
how this was going to assist the Tribunal to makle@sion. The Tribunal brought to
the applicant’s attention that confessions brougtitictions in sentences for criminals
as well. The applicant stated that it is like thiadl the testimony that she has from this
person is that he killed 150 people and buried thethe Location H area. It is a
documentary about a Colombian journalist who watdeshow how the paramilitary
operated in Location H. The Tribunal informed #pplicant that if it viewed the video
together with a translation, it could make a deteation as to whether it was relevant.
The Tribunal informed the applicant that it did kabw what was on the video.

The applicant stated that President Uribe has ksttald the paramilitary groups. The
Tribunal asked the applicant if she had evidendbatfon the computer. The applicant
stated that it is in Spanish and she tried to $achething in English but could not find
anything. She has a video in English about Locatiand how the paramilitary
operates in this area.

The Tribunal brought to the applicant’s attentibatther claims appear to have shifted
from the FARC and she appears now to be makingislainly about the paramilitaries.
The applicant stated that “yes” now it has shitiethe paramilitary because her father
was threatened by it. This person, who is an astiember, was seen by her father at
this meeting where her father was going to haverdract signed to be able to work.
The Tribunal brought to the applicant’s attentibattshe mentioned that to the delegate
at the interview that her father had received aahnot to continue working in

Location H because he was accused of being amafutrfor the FARC and she said
that someone told the paramilitaries that her fatvees an informant for the FARC.

The Tribunal brought to the applicant’s attentibattshe mentioned that about the
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paramilitaries and that was an opportunity for tieegive this evidence about the
biological father.

The Tribunal informed the applicant that it wasrgpio ask her to explain what she
meant in her application for a protection visatad not understand a couple of her
sentences.

The Tribunal referred to the application for a paton visa (Question 43), which
asked ‘who do you think may harm/mistreat you ifiygmw back?’ The Tribunal

referred to the applicant’s answer to that questioth informed her that it did not know
what ‘time zones of economic and social crisis’ neaThe applicant stated that time
zones in Colombia they call them negotiation tabMtere the negotiations between
the government and the guerrillas takes place. Triteinal informed the applicant that
the research it had conducted indicated that thadenot been negotiations between the
Colombian government and the FARC since 2002 whiesidkent Uribe came into
government. The applicant stated that the people ave been moved cannot wait for
the negotiation table to happen. The Tribunal ghdto the applicant’s attention that
she and her family were moved 12 years before. appicant agreed. The Tribunal
informed the applicant that it did not understamel connection with them being moved
12 years ago and what was happening now. Thecapplstated that when they left
Village B, they left without a job. Her parentsldiot have a job. Her father was
disabled, and was injured. They left without stedied without a place to stay.

The Tribunal asked the applicant to explain whatftllowing sentence means: “I|
spent several years of my life and | have not @éepeed any change representative.”
The applicant stated that both her parents are alnd they have not had any direct
attack on them and have not been kidnapped. Thewith that fear. Thankfully they
have not experienced that. The Tribunal aske@pipéicant if there was anything else
that she wanted to say. The applicant stated Heaissscared of returning to Colombia
and in high risk of losing her child and her family

The Tribunal asked the applicant why she is sctratdher husband and family may
suffer if she returns. The applicant stated tiiahe goes back, this person has direct
contact with this group. There are very many peaplethey can take it out against her
father, her siblings or her family. They can takeut against her youngest sibling.
They have no problem doing that. The Tribunal dgke applicant if the paramilitary
group had a name, or if she had given it a nante applicant stated that she had not
and it is just a paramilitary group. That is whasicalled. The Tribunal asked the
applicant if there was more than one paramilitagug in Bogota. The applicant stated
that this group works in more than one city in Qolwa. The Tribunal asked if there
was more than one group. The applicant statedhkeat is just one group that works

in different places. They control several citieghe country. The Tribunal asked the
applicant if she was saying that there was justpgaramilitary group in the whole of
Colombia. The applicant stated that there isgust

The Tribunal asked the applicant if she was alrdiatlyg with her husband when her
older child was born. The applicant stated thatwhs living with him.

The Tribunal referred the applicant to her Statufdeclaration in which she stated that
she separated from Person K because he hit heheeatened her on several occasions
and she stated that she took her child with hermendather supported her in this. The
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Tribunal informed the applicant that this evidemoelied that she was with Person K
when she had her child. The applicant stated tiatsas pregnant. The Tribunal
informed the applicant that she had stated: ‘ktaxy [child] with me.” The applicant
stated that she was pregnant at the time.

The Tribunal referred the applicant to her statertigat Person K “often called me and
threatened to take back my [child].” The applicagteed. The Tribunal asked the
applicant whether her husband was present wheof&rsalled. The applicant stated
that her husband knew about some of the callghattime they did not know what
Person K was or what he did. They just took s@®ething normal that Person K
wanted to bother her.

The applicant stated that she never reported hitinet@olice for threatening her. She
never reported Person K to the authorities fotthineats. The Tribunal asked the
applicant whether she had not reported PersontKetauthorities even though she did
not know at that time that he was a member of arpéitary group. The applicant
stated that she could not do it. Her fear incréase hundred per cent when she found
out that if she went to the police. Then she wassttared. It was a matter of silence
and she could not say anything. The Tribunal aske@pplicant why she did not
report Person K for threatening her, before shevkme was a member of a paramilitary
group. The applicant stated that these peopleitagainst anyone where someone
does not agree with the laws. They do not paytfervaccines. They could have made
her disappear. The applicant stated that thegalled vaccines in her country. For
example, her father worked at a company and heteagirect person to do the contact
with them. This person asked for a certain peagmfor them to be able to work. If
the money is there and they agree with the conthact they are allowed to work. That
IS a vaccine.

The Tribunal brought to the applicant’s attentibattat the Department’s interview, she
gave evidence about a loan that was given fronihbgloand to a friend of his, yet it
was not referred to in her application and sherf@dnentioned it at the hearing. The
applicant stated that she mentioned it when slegresf to her husband’s trip to
Australia and he borrowed some money from a bigpamg and he also used this
money. The Tribunal informed the applicant thatais referring to the money that she
had stated at the interview that her husband iedesthere he received interest. The
applicant stated that he had that money with tiitatést that he also used for the trip.
The Tribunal asked the applicant if he lost som&af money. The applicant stated
that her husband lost all of that money and heb&nd invested a large sum pf money
and received weekly interest. She does not knowrhany payments he got.

The Tribunal asked the applicant if she was dtilincing in relation to that part of the
evidence. The applicant stated that at that tshe,had that as evidence having been
moved and she thought it would help her applicatibhe Tribunal asked the applicant
if her claim was that the money that belonged tohusband, was used for the release
of a member of the FARC. The applicant stateditha@s and they used it for that
purpose. The applicant stated that the name gfe¢hgon who was to be released is
named Person F. The second named applicant navéhaamoney again. His mother
was going to receive the money in instalments, ivewedhey disappeared and never
returned calls. The second named applicant triedmbact Person E, who is Person F’'s
husband. A friend’s brother said not to do anything



124. The Tribunal asked the applicant if she had beesopally threatened because of
giving them the money. The applicant stated they hever referred to her personally
but he is her husband and is the father of hed@nl They can hurt him.

125. The Tribunal brought to the applicant’s attentibatther husband had not made a claim
for a protection visa in his own right and hadmlad as a member of her family unit.
The applicant stated that that was right. The Tn@uprought to the applicant’s
attention that the second named applicant onlgdiibut Form D and that is for
applicants who do not have their own claims to befagee. The applicant agreed. The
Tribunal asked the applicant if she was saying lileathusband was threatened by
them. The applicant stated: ‘Yes’ She statedghatwould like to clarify something,
that they had to tell the story and in the firgplagation they did not know how to fill it
in, how to tell it. Then when they told the stondagot the reply and it said all the
things that the “judge” was telling her now, andés that story that her husband was
the one who was threatened and that was why tHeapptold it.

126. The Tribunal informed the applicant that she hagtusword in her application for a
protection visa and the Tribunal asked the applidashe knew what it meant. The
applicant stated that: ‘the most favourable sotutgoto pay for private care and avoid
tramitologia’, and the Tribunal asked what the wramitologia’ meant. The
applicant stated that she did not understand. TFieinal informed the applicant that
she had used it and showed her in the ApplicatofPfotection Visa at Folio 99 of the
Department’s file (Question 45). The applicanteslahat it means paperwork.

127. The second named applicant then gave evidencestated when he was born and his
current occupation. He stated his profession iro@bla. The Tribunal asked the
second named applicant if he finished his studeze.nThe applicant stated that he
applied for an English course and another courddiaished those courses. The
Tribunal asked the second named applicant if thexeanything he would like to say.
He stated that he wished to give his point of vedeut the application. The Tribunal
returned his passport to him. The second namedcappktated that when they applied
for a visa to enter Australia, it was his siblingi®ference. She has been living in
Sydney for a number of years. His wife was a ddpehon his visa. They tried to
apply for a new visa for her to be able to studpustralia. Then he lived through the
situation of having a child (the fourth-named apgtt), while she was studying. When
they were faced with this difficult situation, thinpked to obtain a visa to stay in
Australia, because he knew about his father’'samdduation.

128. They realised that a protection visa was relevantbse the applicant is in the
database. When they got the response from Imnograhey had the option of going
back to their country and that is when his wif@thim about the threat from the
biological father of his child. When he found aiout this problem, it was a very big
fear for him and his family. When he was in Coloagllie assumed that the child’'s
father is a normal person. At the moment, in hisntry, the paramilitary governs and
controls everything that is happening in every aRrasident Uribe has two armies, one
armed and uniformed and another one that is 8Wilen he was governor of Antiochia
he formed the groups Convivias and these are sé#inde groups. It was used by
different drug trafficking groups. The Presidens iae power and has been re-elected.
They have been under his government for eight y@&ere is special treatment for the
paramilitary and punishment is reduced when theyess what they have done. This
situation terrifies the second named applicant bsede did not know that he would
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have an enemy of such a calibre. Now they haveptien and are in Australia. The
thought of going back has made him crazy. Whedduided to assume the paternity
of the boy, he was fearful, but with all the lovedavillingness of forming a family.

The second named applicant stated that he workagublic institution and is
experienced with people who have been moved attdsrkind of situation. When the
second named applicant found out about the situatidis father-in-law who
explained what had happened, such as choosing/éohis children locked up because
they were three teenagers and now they are adulisalso that he has a disability and
has an injury, he explained to the second namelicapphow he made a living. They
are very good people with very good principles. $aeond named applicant realised
that he is involved and in a way linked to the peof

The second named applicant stated that in 2007ase@bbed and they took some keys
to his workplace, the keys to a motor cycle ang Swatched his car a couple of times.
The most difficult thing for the second named aggoiit was finding his documents with
people he worked with. They took his wallet. Hesl not know exactly what
happened but he imagines a gang. The documentisdségppearing one by one with
different people. He asked the director at his@laf employment to take
responsibility and look into it. It was a shockhion to find out that it was up to the
police and they could not do anything about it.e Becond named applicant did not go
to the police. The Tribunal asked the second naapgticant how this is relevant to
the claim by the applicant. The second named egtistated that the place of
employment is linked to different gangs and theliappt worked at that place. The
Tribunal informed the second named applicant thaiti not quite understand the point
of his evidence. The second named applicant statedhere were a series of
coincidences after his marriage. He worked theferk the applicant came there and
nothing ever happened. At that time he thoughtas yuvenile delinquents and nothing
more than that. Then he decided to leave the cptmtind a future for his family

The second named applicant stated that he camadivalia to do a course for a year
and did a year of study. The Tribunal brought ®tbcond named applicant’s attention
that the visa was a temporary visa and asked whptamned to do after a year. The
second named applicant stated that he planneddevife to come out before the visa
ran out and to exchange the visa so that she stwdty and do a professional course.

The Tribunal asked the second named applicant wtsald that he was the father of
the older child when he was not the biological éathThe second named applicant
stated that in Colombia there are several pathtigcan take as a single mother.
One option would have been for her father to hasaimed fatherhood of the child.
The other option would have been for the applitanise her two last names for the
child’s last names. And the one that he took @ ghboyfriend or a husband assumes
fatherhood. The Tribunal brought to the secondethapplicant’s attention that is was
an untrue statement on the birth certificate. 3éeond named applicant stated: “No”
The second named applicant stated that the oldlérismot his biological child but he
assumed the role of the father. He fell in lovéwtihe applicant when she was already
pregnant. She told him about her problems andedusim. The second named
applicant stated that he decided to be the chiiler. The Tribunal brought to the
second named applicant’s attention that he hathiiputame down as the father of the
child and the Tribunal may find that that is a éastatement on the birth certificate
because he was not the father, even though hedsadad paternity. The second
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named applicant stated that that is the only @&fidocument for the child. The name
of the other father is not registered anywhere.gdoa school child pregnant does not
take a long relationship. There are 10-15 pregmanthers in each year of school. Itis
a very common problem in Colombia.

The second named applicant stated that all theersdxband stuff made him realise that
there were going to be problems. He is now begmtorunderstand the magnitude of
the situation he became involved in. The Tribun&dimed the second named applicant
that it did not know yet whether it believed thidarmation and still had to make a
decision on it. The Tribunal informed the secoaded applicant that the applicant
had given a different story to the Department atitherview from the application for a
protection visa and was now making another clalie Tribunal brought to the second
named applicant’s attention that the claims hawngkd and have been added to. The
second named applicant stated that it is becauwskegit silent when she told him that
she was scared to go back to Colombia. If thermammore student courses, they have
to go back. He could see that she was very anxegst the third named applicant
over there as well and the information they hadmihey applied to the Department
was a problematic situation with his father-in-late fact that he had been moved and
the difficulty in finding work and the work in Lotian H.

The Tribunal informed the second named applicaattitthad some concerns including
that his wife attended an interview with the Depeamt and did not give this

information that has been now given to the Triburiéte Tribunal also informed the
second named applicant that it had concerns aheutt-month delay in applying for a
protection visa after arriving in Australia. Thecend named applicant stated that he is
older than his wife. He is aware that she trugtatvhe organises for the family. She
kept quiet to let him go ahead with the project antinfluence it.

The Tribunal brought to the second named applisaitention that he had not made
his own claims for a protection visa and had apipdie a member of the family unit of
his wife. The second named applicant stated Hati$ correct. The Tribunal brought
to the second named applicant’s attention that kérdte gets a visa depends on
whether his wife gets a visa. The second namedcanplstated that he understood that.

The Tribunal asked the second named applicant whét@had his own claims. The
second named applicant stated he does not hawsvhislaims to be a refugee. The
second named applicant stated that he would likkaok the Australian government
for the assistance they had been given. He undelsthat it can be bothersome to
have this story told bit by bit. The Tribunal imfieed the second named applicant that
it is not a matter of it being bothersome, rathenakes the Tribunal question whether
it is true when it keeps being added to. The Trdunformed the second named
applicant that it had to ask why the informatiorswat given either in the original
application or when the interview took place witle Department, or even when the
application for review was first lodged with theliimal. The second named applicant
stated that it is because in Colombia there ig afléear and impunity and people are
used to keeping quiet.

The Tribunal then spoke with the applicant and dsiter if there was anything that she
wanted to add that had not already been said.appkcant stated that she has a young
team with whom she is working and she wants to nfomgard and she would like the
Tribunal’s co-operation and pleads for help. Slats to better herself. He husband is



138.

139.

140.

141.

very intelligent. Australia offers her a very gomoportunity for her life and her kids.
The Tribunal informed the applicant that it woutek carefully at all the information

and would give her time to provide further inforioatincluding the video which the
Tribunal has not had time to look at. The Tribun&rmed the applicant that if the
video is in Spanish, the Tribunal will not know wiiasays. The applicant stated that
she will try to find some other evidence that wllp her in English. The Tribunal
informed the applicant that if she is able to pdevihe video in a way that the Tribunal
can understand it. The applicant stated that tieestie has has subtitles. The applicant
stated that the other one is a woman speaking ghdfn

The Tribunal informed the applicant that if shenits the videos are relevant to her
case, then the Tribunal will attempt to view therthvthe help of the information
technology people at the Tribunal. The Tribunabinfed the applicant that she can
provide any other statement during the time allawed

The Tribunal asked the applicant to explain whetherdatabase that she referred to is
the database of people who move from the countoyBogota. The applicant stated
that it was. The Tribunal asked if that goes back997 approximately. The applicant
stated that she guesses so but is not exactly Jine Tribunal informed the applicant
that if there was anything that she wanted to tihé Tribunal about this, as the
Tribunal was not sure of the relevance of thisrimfation then she could provide a
further statement about that.

The Tribunal received a letter from the applicanggresentative who stated that as part
of the applicant’s application for a protectionajishe claimed, on behalf of her
children, that her children have a well-founded fafabeing seriously harmed in
Colombia by paramilitary and other organisatiortse &ars that her children will be
seriously harmed in Colombia because of their mesfiye of a particular social group
comprised of children. The representative subuhitt@t children are a particular social
group within Colombian society “as all membershs social group have a common
characteristic: their age, which distinguishesrtlieom members of society at large”
The representative stated that there is considesahtience in relation to the
prevalence of abduction, forced recruitment andneasment of children in Colombia
by paramilitary groups and other organisationduisiag the Colombian authorities.
The representative referred to the US State Degaittin its Country Report on Human
Rights Practices in 1995. In relation to the extenwhich children are seriously
harmed in Colombia today, the representative refeto the United Nations Security
Council report published in August 2009. The repreative also referred to the
United States Department of Labour Report 200&difig on the Worst Forms of
Child Labour — Colombia’ published on 10 Septen2@49, which described the
ongoing problem of child abuse and exploitatioe|uding the forced recruitment of
children by militias in Colombia. The representatalso referred to the US State
Department Trafficking in Persons Report 2009 -o@dlia. He further referred to
Amnesty International’s report ‘Leave Us in Peacdlargeting Civilians in

Colombia’s Internal Armed Conflict, 28 October 2008

The representative provided extracts from a nurob#re reports and stated that the
applicants are required to establish that theaesigbstantial, as opposed to remote,
chance that the persecution will occur. The regregive submitted that independent
country information demonstrates that if the clatldwere to return to Colombia, the
chance that they will actually be seriously harrmethe reasonably foreseeable future
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because of their status as children, is very esal,cannot be characterised as remote.
The representative referred to a decision of thedgée Review Tribunal (differently
constituted) ([2008] RRTA 256). The representasitated that although the children in
that case were older than the children in the ptasatter, he submitted that the
children’s relatively young age in the present adses not render the likelihood that
they will be seriously harmed speculative for tbkofving reasons:

* There is evidence that young children are targeyeithe militias and militias
have targeted children for a significant period aadtinue to do so.

* There is no evidence to suggest that the militlhagiase to target children
and it is almost inevitable that the applicant’'ddrien will reach an age where
they will become increasingly likely to be targetsdthe militias.

The representative stated: “Based on the commeintdng Report of the Secretary-
General on Children and Armed Conflict in Colomimaelation to the extent that
children are seriously harmed by the militias dmelduthorities, we submit that it is not
open for you to conclude that the visa applicactsld access effective protection from
the serious harm that they fear.”

The Tribunal invited the applicants to attend aHer hearing.

The Tribunal received from the applicants’ représtve a letter in which he referred
the Tribunal to a number of internet links whicklate to the activities of
paramilitaries” in Colombia and requested thatThbunal view the material before
the hearing.

The second Tribunal hearing
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The first named applicant and the second namedcapplattended the hearing. The
Tribunal informed the applicant that it had atteegpto access the internet sites referred
to in their representative’s letter but was unablaccess some of them. The Tribunal
informed the applicant that it was able to acckestt site but not the site. The
Tribunal was able to access tHeahd 4" sites but they were in Spanish and the
Tribunal member does not understand Spanish. fiit&was a short video on You
Tube and it had some English but the Tribunal lwadesconcerns about the quality of
the translation. The Tribunal could not accessthe™” and &' internet site.

The applicant stated that th@ 8ite was about the president. The applicant sthted
she could not find the site in English. The Tribunéormed the applicant that the
Tribunal could not understand what the video wginga The Tribunal informed the
applicant that it viewed the whole of th8 video but it was in Spanish and had
something to do with Jozzer TV. Th8 &ite had a translation of some of the video into
English but the Tribunal had concerns about thestedion accuracy but does not know
if it was accurate. The applicant stated that & ViRapping because of fear’ The
Tribunal informed the applicant that th8 Gideo was called “Uribe’s ties to the
paramilitary’. The Tribunal repeated that it conlnt access the's 7" and &' internet
site. The Tribunal informed the applicant thatoes not know whether these sites are
relevant or whether they will assist the applicamtse Tribunal informed the applicant
that just because these videos are on the intdosst not mean that they are true.



147.

148.

149.

150.

151.

152.

153.

The Tribunal asked the applicant if there was angtlelse that she wanted to say. The
applicant stated that her idea was to give theodde English and see if they assist her.
She was not good on the internet or finding linkd anly found ones in Spanish.

The Tribunal asked the applicant if there was angtlelse she wanted to say about her
claims. The applicant stated that she hopes tdyckmy doubts and is afraid of going
back to her country. The Tribunal asked the apptidashe was giving evidence on
behalf of her children. The applicant referred dcuiments about male children in
Colombia downloaded by her representative fromthiged Nations. The Tribunal
informed the applicant that it had seen those decusa The Tribunal again asked the
applicant if she was giving evidence on behalf@f¢hildren. The applicant stated that
she is giving evidence on behalf of her childrear Ehildren have not been tortured,
kidnapped or taken by the paramilitary but theyhhige. She is giving their evidence
as their guardian.

The Tribunal asked the applicant about the datatheteshe mentioned at the last
hearing and asked the relevance of that. The applgtated that her family is on the
database because they were displaced and youazEneasome aid, for education and
health. The Tribunal asked the applicant if she @aisning that she is at risk because
her name is on the database. The applicant statghe thinks the database was made
a long time ago and was used so that they coulesaaducation and health. The
Tribunal informed the applicant that she raiseat the last hearing and the Tribunal
had to ask the point of raising it. The applicaated that it was done many years ago.
She does not think it is relevant to her situathuut, it was a normal process to obtain
assistance.

The Tribunal brought to the applicant’s attentibattat the last hearing she indicated
that when she was considering what sort of visspfay for, she applied for a
protection visa because she recalled that she &l ¢n the database. The applicant
stated that it was her husband in the visa prdcgisg to seek a way to stay here
because the Student visa is too expensive for tkiéimen they came across the
protection visa and fear of persecution and evergtklse written here, the applicant
remembered that they had problems before and haddrimecause of the guerrillas and
because of the paramilitary and they thought tiettet could be some grounds and
apply for protection visas. Her husband and sheldddo apply for protection visas.

The Tribunal asked the applicant what she meantwhe said that she had problems
before and had moved because of the guerrilladacause of the paramilitary. The
applicant stated that when they lived in Districh€r family had to be moved away to
the city because of the guerrillas as her father wanted by the guerrillas as an
informant.

The Tribunal asked the applicant what she meantwhe said that they had to move
because of the paramilitaries. The applicant stitatdshe fears as a mother and it is
related to the paramilitary. The applicant stateat she did not have to move because
of the paramilitary.

The Tribunal informed the applicant that it wasrgpio give her information that may
be a reason or a part of the reason for affirmivegdecision to refuse the visa. The
Tribunal informed the applicant that she claimethatDepartmental interview that she
and her husband (the second named applicant) arahitdren were at risk of being
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harmed because of a loan made to Person E anchHeesd she claimed that Person F
was a guerrilla for the FARC and that she was takenpolice raid and was in gaol.
The Tribunal informed the applicant that she ditlmention this in her application for

a protection visa and she did not mention it inviigten statement that she provided it
to the Department and she did not appear to puihssielaim at the Tribunal hearing
until the Tribunal raised it with her.

The Tribunal informed the applicant that this imh@tion is relevant to the review
because it might lead the Tribunal to conclude ithatnot a genuine claim. If the
Tribunal finds that it is not a genuine claim, ffrdunal may find that the applicant is
not telling the truth and the Tribunal may disbefie@ther claims she had made and
other evidence she had given. The Tribunal infatthe applicant that if the Tribunal
does not accept her claims and is not satisfietkliaé there is any basis on which she
has a well founded fear of being persecuted foomv€ntion reason, it will affirm the
delegate’s decision. The Tribunal asked the applidahe wanted to comment on or
respond to the information. The Tribunal askedapglicant if she wanted more time to
comment on or respond.

The applicant stated that she wanted to clarify plaat because it is true. She did not
want more time and stated that she wanted to wlowt The applicant stated that that
happened to her husband when they first marriedtasdrue. Person F and Person E
are friends of her husband. Her husband has notdisplaced and has not had
problems with the guerrillas. The applicant stdtet because of Person E, he was
involved in that situation. They previously presehthis evidence at the Departmental
interview, but were told that it was a robbery avas not a well founded fear and that
is why they decided not to continue with it andided to continue with the ground that
her family had been displaced and the guerrillagyTwere not well informed. The
applicant stated that it is true and it is thefll #imey are afraid that in the future they
may persecute the second named applicant or Herexmi

The Tribunal informed the applicant that it mayodigd that the fear she has about the
loan to Person E and Person F is not Conventiareeb!

The Tribunal informed the applicant that at thetflrearing the Tribunal had brought to
her attention that she did not mention at the Diepamtal interview about this fear of
the paramilitaries. The Tribunal informed the apaiit that it had listened again to the
Department’s recording of the interview and shd the delegate that she felt good
saying the things about what had happened to liehanfeelings and she felt good
saying the things about what she felt inside andtwalad happened to her. The Tribunal
informed the applicant that the delegate askedflieere was anything else to add and
yet the applicant never mentioned this problem Wwisite now says is there with the
paramilitary. The Tribunal also informed the apalitthat in talking about her father at
the interview, she referred to the paramilitaried that was then an opportunity for her
to mention having a fear herself of the paramil#srThe Tribunal informed the
applicant that it had concerns about this and woold give this information to her.

The Tribunal informed the applicant that it wasrgpio give her information that may
be a reason or a part of the reason for affirmivegdecision to refuse the protection
visa. The Tribunal informed the applicant that stede no claims in her application for
a protection visa or in her written statement ® Brepartment or at the Departmental
interview that she feared her child being abdubte&erson K, who she claimed was a
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member of the paramilitary. The Tribunal also infied the applicant that she did not
make this claim at the time she lodged the apptindbr review.

The Tribunal informed the applicant that this imh@tion is relevant to the review
because her omission to give this information @iepartment in writing or at the
interview, might lead the Tribunal to conclude thas not true. If the Tribunal finds
that it is not true, the Tribunal may disbelieveetclaims she had made and other
evidence she had given. The Tribunal informedagh@icant that if the Tribunal does
not accept her claims and is not satisfied thdttttexe is any basis on which she has a
well founded fear of being persecuted for a Coneanteason, it will affirm the
delegate’s decision. The Tribunal asked the applidahe wanted to comment on or
respond to the information. The Tribunal askedapglicant if she wanted extra time to
comment on or respond.

The applicant stated that she wanted to comment 8be stated that as she said in the
previous hearing, it has not been an easy prooessdm. Whatever she has said is
100% true She is afraid about Person K, the biokddather of her child. She kept it a
secret because of her child’s security and her ssaurrity. This secret was only known
by her parents and the court (sic) hearing in Aalistr She did not know whether she
should have mentioned this before. Her husbandCletbmbia and came here by
himself and later she joined her husband and sine e&th her younger child because
he did not know his child. When she took this decisand took into account the
biological father of her older child, she was afraf leaving the child and also because
of her parents. Then she found out that the fathen active member of the
paramilitary. They have a lot of power. The appitcalaimed that the biological father
is a very active member of the paramilitary and es@ any means to take the child
away from the applicant. The applicant claimed thshe had told her husband the
problem that she was facing, because he did nat khe would have returned to
Colombia. She decided not to say anything to heband as she was going to travel to
Australia with her younger child and the other @hilould join them within seven
months. The applicant stated that it was a diffidekision because even though her
child was with her parents, her child was by thdwese This was the means that she
used to take her child away from the situation.

The Tribunal informed the applicant that the evizkethat the Tribunal does not
understand is why she left the child who was &t insColombia. The applicant stated
that her husband was not aware of the situatioma$t not easy and this solution was
the best way to get out of the situation she waatimer than her husband coming back
to Colombia.

The Tribunal informed the applicant that even & Wribunal finds that this is true, the
Tribunal informed the applicant that it may fingtlhe claim by the biological father
to the child is not Convention related. The Tridumay find that her fear that her child
may be abducted by Person K, the biological fathbn is linked to the paramilitary, is
not Convention related. The Tribunal informed thplecant that as the biological
father he may have rights to have the child with.hThe Tribunal informed the
applicant that the Tribunal had to decide whethertsas a well founded fear of being
persecuted for reasons of her race, religion, nality, membership of a particular
social group or political opinion.
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The Tribunal informed the applicant that the felaaladuction of the child by the
biological father may not be a Convention reasdre dpplicant stated that she
understands that any biological father has rightsle is an evil person and if her child
is brought up in that environment that would nogbed for the child. She has fought
to keep her family together and she does not vealatse her child. The Tribunal
brought to the applicant’s attention that whilst stas in Colombia there was no
attempt to abduct her child. The applicant stabted lhe did not do it but there were
threats. The Tribunal informed the applicant thabtay find that her fear of being
targeted by a paramilitary organisation, becauseeotonnection to Person K, is not
well founded. The applicant stated that in Colonarngthing can happen. It has not
happened to them but anything can happen.

The Tribunal informed the applicant that anothsuésof concern related to when she
moved from the country to the city and her origidaim was that she feared
persecution by the Revolutionary Armed Forces db@dia and that they were forced
to move in 1998. The Tribunal informed the appiicdat it may find that the claim in
relation to the FARC is so remote that the Tribunal find that she does not have a
well founded fear of being persecuted because pfear that she may have about the
FARC. The applicant stated that this was an avémget a protection visa. There were
many threats made to her father because her fatgean informant and she is his
daughter and thought there could be repercussimhder father had contact with the
paramilitaries. The Tribunal asked the applicameif father was an informant. The
applicant stated that her father was suspectedinflan informant and that was why
she showed her evidence and applied for a protecisa.

The applicant stated that she owned her house gotBand her parents still live there.
Her husband and the applicant own that house. ey there for 2 years. It was her
husband’s for a long time before they married. Thbunal asked the applicant if the
second named applicant’s aim was to apply for empaent residence. The applicant
stated that that was not his aim. He came to sandyhe wanted her to join him with
their younger child. The Tribunal brought to th@lgant’s attention that a Student visa
is a temporary visa and asked what the plan was Wievisa ended. The applicant
stated that when the visa ended she would studytenidmily would be under her

visa. The applicant stated that the sibling ofdbeond named applicant is here.

The Tribunal informed the applicant that it hadter information to give to her. The
Tribunal informed the applicant that if the Triblifiads that if she is not refugee, it
may then find that the other applicants are natledtto protection visas, because they
applied as members of the same family unit as pipiant. The Tribunal informed the
applicant that the children had recently made tbein claims to be refugees. The
Tribunal informed the applicant that if it foundatrshe was not a refugee, it may affirm
the decision to refuse the visas to the other egpts. If the Tribunal is not satisfied
that there is any basis on which the other appischave a well founded fear of being
persecuted for a Convention reason, it will affitre delegate’s decisions to refuse
them visas. The applicant stated that she undetside Tribunal asked the applicant
if she wanted more time to comment or respond.afpicant stated that her children
are not safe in her country. She wants her chilgri¢h her.

The applicant stated that she and her husbandihreasking, and she stated her
occupation.



168.

169.

170.

171.

172.

173.

The Tribunal asked the applicant about the clairhdxychildren that there is a fear of
abduction in Colombia. The Tribunal informed thelagant that her representative had
made submissions and provided material about #neafence of forced abduction and
mistreatment of children by paramilitary groups atiter organisations. The Tribunal
informed the applicant that it would take the imh@tion into account but informed the
applicant that the Tribunal may find that the fisanot well-founded and the Tribunal
may find that there is not a real chance that belien applicants will face serious
harm for reasons of their membership of a particsd&ial group in the reasonably
foreseeable future if they return to Colombia. &pelicant stated that her child is the
child of an active member of the paramilitary anglthing can happen. She has a lot of
information and knowledge about things that hapdeaehildren in Colombia and she
does not want that to happen to her children. ipéiGant stated that she will do
anything in her power so that the children wilivaell here.

The second named applicant gave evidence thatéynot planned to apply for
refugee visas and he was surprised about the iatovmthe applicant provided later.
That is why there may appear contradictions invhg they did this process. The
applicant kept secret all the threats that hedthbbiological father made. The second
named applicant does not know what harm he can tieetr family. He did a lot of
harm to the applicant. It makes her fear for harilla The second named applicant
stated that the paramilitary organisation is vérgrgy in Colombia. The second named
applicant stated that he cannot prove how the geasis involved with the
paramilitaries, but there is a strong link. Theas® named applicant stated that
because of his profession in Colombia he is in saaghe is linked to a political party
on the left opposing the paramilitary.

The second named applicant stated that their life mot easy and will not be easy. His
children are at risk of being involved. There am®ed forces in Colombia that do
damage to civilians: the paramilitaries, the gllesiand the army. They all have made
this war a business. They do not see any fututieisn He has seen many young lives
with the vision of being involved in this war torgive and the second named applicant
does not want this for his children.

The second named applicant stated that he had nsboleyn and when he wanted to
recover it, they protected themselves and said lteéynged to a guerrilla group and
would return the money when the guerrilla groupmad it to them. The second
named applicant stated that he wanted to keep &eomaythis situation.

The Tribunal asked the second named applicantuwideemaking his own claims to be

a refugee. The second named applicant statedehatas. The Tribunal brought to the
second named applicant’s attention that he satiedirst hearing that he did not have
his own claims to be a refugee. The second namglttapt stated that the applicant is
the main applicant but he is involved in all thelgems because he is her husband. The
second named applicant stated that he mentioribé @revious hearing about money
being stolen but it was not considered importdrte Tribunal informed the applicant
that an issue about the money being stolen washwhitwas Convention related.

The Tribunal also informed the second named appiteat it had to determine

whether some of the claims are Convention relabeldedso whether there is a well
founded fear of being persecuted for a Convengasaon. The second named applicant
stated that they are afraid and do not want toagibHe stated the question is whether
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they belong to a particular social group or a pmitparty. The Tribunal informed the
second named applicant that the issues were nptloede. The Tribunal informed the
second named applicant that some of the claims magenot be related to the
Convention and some of the claims are so remotdhbalribunal may find that there
is not a well founded fear. The second named agqtiistated that they are afraid and
the difficulty is fitting it into one of the defitions of a refugee.

The Tribunal informed the second named applicaattifithe Tribunal is satisfied that
they do not have a well founded fear of being prrisal for a Convention reason, it
will affirm the decision to refuse the visas. Thabilinal informed the second named
applicant that if there is not a real chance thaytface persecution or one of the
applicants faces persecution in the reasonablgéaable future if they return to
Colombia, then the Tribunal may find that the apgotits are not refugees or that the
applicant is not a refugee or that the childrennarterefugees. The second named
applicant stated that they are telling the trutbualvhat happened to them. His
political view is limited and he cannot say whatthimks. His wife is under threat of
someone who has power. His children are growingngthey can be harmed. He feels
safe here and does not want to go back.

The Tribunal informed the second named applicaattttie Tribunal had not made its
decision but it may find that they are not refugdése Tribunal informed the second
named applicant that the fear must be well foundéd.second named applicant stated
that if they go home they will be at risk as a fignm that place. He does not want to be
separated from his wife and children.

The Tribunal brought to the second named applisattention that it had informed the
applicant of it concerns. They did not apply fgrratection visa for quite a while after
they arrived in Australia. The applicant arrived®®08 and did not apply for
approximately 11 months for a protection visa. Thieunal informed the second
named applicant that the delay in applying for@tgxtion visa is inconsistent with the
claimed fear of being persecuted. The Tribunal altmmed the second named
applicant that the information increases with eatérview. Claims were made at the
Department’s interview that were not made in thgliaption for a protection visa and
then claims were made at the Tribunal hearingwleaie not made before the
Department. The Tribunal informed the second naapgdicant that even if the
Tribunal finds that the claims are true, it maydfthat the applicants do not have a well
founded fear of being persecuted for a Convengason.

The Tribunal brought to the second named applisaitention that he is now claiming
to be a refugee in his own right. The second naapgticant stated that he has a direct
problem, an economical problem. The Tribunal agkedsecond named applicant how
his economical problem is related to being a reflifjee second named applicant stated
that in Colombia, punishment is very constant. lapimings can take place and things
can be silenced. The thing is to keep quiet.

The Tribunal informed the second named applicaattitthad to decide whether the
fear is well founded, whether it has a real obyecfoundation. The Tribunal informed
the second named applicant that the fear of kidngphat he raised is a general fear.
The second named applicant stated that he knew pesple and when he wanted the
money he was threatened and he was full of fear.



179. The second named applicant stated that when hiisedountry his intention was to
take his family to another country. He never raathe paper the refugee definition and
he was going to apply. His intention was to studg bring his wife, then his children.
When his wife arrived she told him of the threatsde by Person K.

180. The Tribunal asked the second named applicant whéik purpose for coming to
Australia was to study. The second named applsi@ted that it was to get out of
Colombia. The Tribunal informed the second nanmaieant that he obtained a
temporary visa to come to Australia and the Tritbas&ed what was going to happen
at the end of that visa period. The second namgplicapt stated that it was to bring his
wife to study and they could start building seguaihd family in Australia. The second
named applicant stated that his sibling and thmuse came to Australia to study and
then applied for a temporary visa. The second daapelicant stated his profession in
Colombia and his English proficiency. He stateddge and they hoped that the
applicant could do a technological course after&hglish course.

181. The Tribunal informed the second named applicaattittwas going to give him
information that may be a reason or a part of #ason for affirming the decision to
refuse the visa. The Tribunal informed the secaaded applicant that he applied for a
protection visa as a member of the same familyasihe applicant. Prior to the
hearing today he stated that he did not have hrs@daims to be a refugee. The
Tribunal informed the second named applicant thidwel Tribunal finds that his wife,
the applicant, is not a refugee the Tribunal mag that the second named applicant is
not entitled to a protection visa because he appigea member of the same family unit
as the applicant. The Tribunal informed the seamnded applicant that if the Tribunal
does not accept that there is any basis on whikebond named applicant has a well
founded fear of being persecuted for a Conventasaon and also finds that he is not
entitled to a protection visa as a member of timeestamily unit as the applicant, the
Tribunal will affirm the delegate’s decision to ust the protection visas.

182. The Tribunal asked the second named applicantwdrged to comment on or respond
to that information and also asked if he wantedaetitne. The second named applicant
stated that they cannot go back. They do not knbatwther alternative they have.
They do not know how long they have and what theydo within that time frame.

183. The Tribunal asked the second named applicans ifrfain fear is that his older child
will be taken. The second named applicant stated™{pecause the applicant has
received threats. His child is happy here withrtfemily.

184. The Tribunal brought to the second named applisaitention that he lived in
Colombia all his life until his early thirties whére came to Australia in 2008. The
second named applicant stated that he knows hrgtrgoout he did not know his
enemy. He knows that he is a member of the paranyilwhich is very powerful there.
The president protects these people.

185. The Tribunal brought to the second named applisaitention that the child was in
Colombia for a number of years before they cam&ustralia and nothing happened to
them there. The second named applicant stated theithappen and the child is older
and will be more vulnerable. It is an ugly situatto think that your child can be
abducted at any time. The second named applicateidsthat he can do nothing against
Person K.
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The first named applicant stated that she recdiveszhts from Person K on the
telephone before she came to Australia. She stiastdhe was violent with her.

The Tribunal informed the applicants that it woatthsider all the evidence in deciding
whether they were refugees. The Tribunal also méat the applicants that it would
consider whether to make a humanitarian referrdliavited them to provide a
submission in that regard.

The Tribunal received from the representative t@ietnclosing a Statutory Declaration
declared by the second named applicant who sthégdhé feared that he and the
applicant will be seriously harmed by persons assed with the Auto Defensas of
Colombia (AUC) as a result of the dispute betwédmnapplicant and her former partner
over the custody of the third named applicant. 3&é@nd named applicant also stated
that he fears he will be at risk because of hisgasion and it will be easy for the AUC
to learn his schedule and harm him. He claimedibdeared that he and the applicant
will be harmed by poor people in Colombia becahsg will be perceived as wealthy
because of the time they have spent in Austrdltze second named applicant also
claimed that he feared his children will be serigirmed by paramilitary groups in
Colombia and they may be abducted, forcibly reeruto fight or killed by groups such
as the FARC or AUC. He fears that the children dlat risk because the applicants
live in a poor area of Colombia. He further clathteat he fears the third named
applicant will be at greater risk than the fourtimed applicant because of the dispute
between the applicant and the biological fathee 3&cond named applicant claimed
that the authorities are either aligned with pali&ny groups or are unable to provide
effective state protection.

The representative made submissions that the ¢hatthe children will be seriously
harmed by paramilitary groups is a claim that thiédcen will be seriously harmed
because of their membership of a particular sagi@lip that is defined as children. The
representative referred to the judgement of DrisMdrin VFAY v MIMIA [2003] FMCA
35 and the judgement of the High Court of Australiapplicant Sv MIMA [2004]

HCA 25. The representative also referred to the &luRight Watch World Report
“Paramilitaries’ Heirs” published on 3 February 201

The representative contacted a Tribunal officer stated that the applicants needed to
travel overseas, but not to their country of orjgonattend to a serious personal matter.
The representative stated that the applicant i@migparting the following day and
may be offshore for as long as 3 months. The reptative asked whether the Tribunal
would undertake not to make a decision until thaiapnt returns from overseas. The
Tribunal officer informed the representative thatvas unable to give such an
undertaking, and that it is for the Member to deiee when they will make a decision
on a case. The representative then asked wheh@rrithunal would agree to informing
him 14 days before a decision is made so that geraents could be made for the
applicant to return to Australia. The Tribunal offt informed the representative that he
would speak to the Tribunal Member and then woaltilim back.

The Tribunal officer telephoned the representaiivadvise that the Tribunal Member
did not agree to his request to delay making asitation this case. However, the
Tribunal Member agreed to his request to give amum of 14 days notice before the
decision is finalised.
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The Tribunal received a letter from the applicanégresentative who confirmed that
the presiding Member will not defer making a demisin the matter until the applicants
return to Australia. However, the Member will infothe representative’s office, no
fewer than 14 days before making the decision eratiplicants’ application for

review, that the decision will be made. The repnéstive stated that based on the
above information the applicants will proceed vitikir plans to depart Australia.

Some weeks later, the Tribunal contacted the reptasve, and informed him that the
Tribunal’s decision will be made any time afterpedfied date thus giving the
applicants a minimum of 14 days notice.

The Tribunal wrote to the applicants and informeeht that the Tribunal informed
their representative that the Tribunal Member hgréed to give a minimum of 14 days
notice before the decision is finalised. The Tniédualso informed the applicants that a
case officer contacted their representative bytelaee and advised that the Tribunal's
decision will be made any time after a specifietedtus giving a minimum of 14 days
notice of the decision. The Tribunal confirmedativice to their representative that the
Tribunal’s decision will be made at any time afiespecified date.

The Tribunal received a letter from the applicanégresentative who stated that the
applicants maintain that they have a well foundeat bf being seriously harmed in
Colombia. The representative stated he has ingingcthat the child of the second
named applicant continues to receive treatmenbun@y L and the applicant’
immediate return to Australia (i.e. before the sjpett date) could compromise the
efficacy of treatment that the child of the secaathed applicant is receiving. The
representative stated that the applicants areragtyereluctant to compromise the
health of the second named applicant’s child byrretg to Australia on or before the
specified date and “our clients intend to returAustralia before their bridging visas
expire.” The representative then requested tl@ceion is not made until the date on
which the travel authority attached to their briggvisas expires.

The Tribunal wrote to the applicant and stated:

I am writing about the applications for review mdjethe applicants in relation to decisions to
refuse to grant Protection (Class XA) visas.

The Tribunal has carefully considered the appli€amiguest that the Tribunal not make a
decision until the date on which the travel auttyaitached to the applicants’ Bridging B visas
expires. The Tribunal notes that the applicantsided Australia on [date].

The Tribunal does not agree to delay the decisnoh as previously advised, the Tribunal's
decision will be made any time after the [date].

However, the Tribunal will consider again the regfue delay the decision for all or any of the
applicants if the following information is providéo the Tribunal by [date]:

1. The applicants stated in Form B (of the applicafmma protection visa) that the country
of residence of the [child] of the second namediagpt, [name], is Colombia. Please
explain why [child] is receiving treatment in [Cdonl] if [child] is a citizen and
resident of Colombia.



2. At what hospital or clinic in [Country L] is thehdd] of the second named applicant
receiving treatment?

3. What is the address of the clinic or hospital?
4. Who is the doctor?

5. What treatment is the [child] of the second namgalieant receiving and for what illness
or condition?

6. Why would the applicants’ return to Australia compiise the efficacy of the treatment
that the second named applicant’s [child] is reiogi¥

7. Why would the applicants’ return to Australia commise the health of the second
named applicant’s [child]?

8. Please provide medical evidence as to the healtiedtchild] of the second named
applicant and why the applicants’ return to Ausaralould compromise the efficacy of
the treatment and/or the health of the second napglicant’s [child].

9. Why is it necessary for all the applicants to remaitside Australia whilst the second
named applicant’s [child] receives treatment?

10. Please provide documentary evidence of the appsicday in [Country L] from the time
they arrived in [Country L], including copies oflaie tickets, stamps in passports, hotel
accommodation.

197. The Tribunal did not receive any further correspara from the applicants’
representative or from the applicants.

FINDINGS AND REASONS

198. The Tribunal accepts that: "applicants for refugigus face particular problems of
proof as an applicant may not be able to supperstatements by documentary or other
proof, and cases in which an applicant can progiddence of all his statements will
be the exception rather than the rule." The Tradbabso accepts that: "if the applicant's
account appears credible, he should, unless themgoad reasons to the contrary, be
given the benefit of the doubt”. (The United Natidtigh Commissioner for Refugees'
Handbook on Procedures and Criteria for Determining Refugee Status, Geneva, 1992
at para 196). However, the Handbook also statgsafat203): "The benefit of the
doubt should, however, only be given when all aldé evidence has been obtained
and checked and when the examiner is satisfied tetapplicant's general credibility.
The applicant's statements must be coherent andipla, and must not run counter to
generally known facts".

199. The Tribunal does not have to accept uncriticdllgtatements and allegations made
by an applicant. (Beaumont JRandhawa v MIEA, 124 ALR 265 at p.278). "The mere
fact that a person claims fear of persecutiondasons of political opinion does not
establish either the genuineness of the asseraedfehat it is ‘well-founded’ or that it
is for reasons of political opinion. It remains the Minister in the first place to be
"satisfied'http://www.law.mq.edu.au/Units/law404/MIEA v Guo AGitm -
fn118#fnll18and, where that decision is adverse and a redeawought, for the



applicant to persuade the reviewing decision-mgkarall of the statutory elements are
made out." MIEA v Guo and Anor (1997) 144 ALR 567 at 596).

200. The Tribunal accepts that the applicants are ciszd Colombia based on the certified
copies of their passports. The Tribunal accepts #tdahe time the application for a
protection visa was lodged, the applicants wersidattheir country of nationality.

201. At the time the application for a protection visastodged the second named applicant
stated that he did not have his own claims to tedfugee. He applied for a protection
visa as a member of the same family unit of thdieqmt. At the time the application
for a protection visa was lodged, the third andttomamed applicants did not have
their own claims to be refugees but applied as neesnbf the same family unit of the
applicant.

202. At the time the application for a protection visastodged, the applicant claimed that
in 1998 Colombian FARC guerrillas forcibly removeer family from their village,
Village B, and threatened her father with deathéy returned. The applicant claimed
that the purpose of the evictions was to increlase area of influence and exert
pressure on the government. The applicant’s famdy forced to flee to Bogota and
the situation deteriorated with further threatsngenade by FARC against her father
and this impacted on family life and his employiyil Her father was injured in an
industrial accident and this limited his abilitypgoovide for his family. The applicant
further claimed that in 2003 the government of ii$C transferred to the
administration of Bogota and the influx of displdgeeople from the country put strain
on the economy and infrastructure of Bogota whiels wnable to cope with the crisis.
Although her father was entitled to assistancewndnitarian grounds, this was for
basic health and education which is underfunded. agplicant claimed that they are
insufficient to provide, to a displaced family undereat, a basic standard of living
which is a fundamental human right. The applicdaitmed that her family was forced
to live in Location A, a dangerous suburb on thtskius of Bogota, where the crime
rate is high. She claimed that the guerrillas fqreeple off farms and out of villages
and refugees move to the outskirts of Bogota apeato the government for help.
The applicant claimed that the government is cdramol makes various agreements
with the guerrillas to cease the unrest and digplents, but due to corruption, the
government reneges on various agreements and éneligs resume their campaigns
of violence and intimidation.

203. The applicant also claimed that she met the senanted applicant when she was
pregnant with her first child and he assumed péteoh her unborn child. She claimed
that in order to assist her and her family, theesdmamed applicant secured large
loans and left his job. She claimed that the tlsrezde by the FARC against her
family, now extend to her husband and childrenuidtheir safety at great risk. She
claimed that the Colombian government is corrupt stme fears the threats that she
witnessed as a child without any protection for etiernal family. She claimed that
there is inequality, insecurity and injustice. Theeats to her parents and her family
will move from the conflict zone to the city.

204. Pursuant to section 91R(1)(a) of the Act theemed fear of being persecuted must be
for reasons of race, religion, nationality, memhgr®f a particular social group or
political opinion. The reason must be the esskatid significant reason or the reasons
must be the essential and significant reasondéopérsecution.
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The applicant’s claims, at the time the applicafmma protection visa was lodged, are
that she has a well founded fear of being persddotereasons of her membership of a
particular social group, having been forced, wigh family, to move from her village

to the city of Bogota by FARC guerrillas.

At the time of the Department’s interview, the apght claimed that the second named
applicant gave a loan of money to a friend whoestbé money and used it to get a
woman, Person F, who was part of the FARC and wisthie guerrillas, out of gaol.
The applicants fear that they may be harmed if theto get the money back.

After the application for review was lodged the laggnt claimed that the biological
father of her older child (the third named appli¢avas a member of an unnamed
paramilitary group, that she called Group J, artitheeatened her and had threatened
to take the child. The applicant claimed that thpli@ants were at risk of harm from
the paramilitary group because the biological fatifghe third named applicant was an
active member of a paramilitary group. The appliedso claimed that the third and
fourth named applicants are members of a partiadeial group, children, and that
they have a well founded fear of being seriouslyrteal by paramilitary and other
organisations.

The second named applicant did not have his owmslto be a refugee at the time the
application for a protection visa was lodged andd&irmed at the first hearing that he
did not have his own claims to be a refugee. Howavéhe second hearing he claimed
that he had his own claims to be a refugee. Heigedva Statutory Declaration after
the second hearing and claimed that he and thécappwill be seriously harmed by
those associated with the AUC because of the didpetiveen the applicant and her
former partner. The second named applicant alsmeththat he will be at risk because
of his profession and the AUC can easily learrsblsedule. He further claimed that the
third and fourth named applicants are at risk afigperarmed by paramilitary groups
and are at an increased risk because the appliesite in poor areas of Colombia.
The second named applicant also claimed that treeriamed applicant is at an
increased risk of harm because of the custody tedpetween the applicant and her
former partner.

In this matter, the applicants requested that titeuihal postpone the hearing as
originally scheduled. The Tribunal agreed to theliapnts’ request. The Tribunal
rescheduled the hearing. The Tribunal allowedagh@icants time to provide further
information to the Tribunal. Because of furtherimtia made in a letter received from
the applicant’s representative, the Tribunal hed@@nd hearing. The Tribunal allowed
the applicants further time to provide further sigsions and a further submission was
received.

The representative contacted a Tribunal officer stated that the applicants had to
travel overseas but not to their country of origanattend to a serious personal matter.
The representative stated that the applicant it i@parting the following day and
may be offshore for as long as 3 months and askedher the Tribunal would
undertake not to make a decision until the appticaturned from overseas. The
representative also asked whether the Tribunal dvagtee to informing him 14 days
before a decision is made so that arrangementsd t@umade for the applicant to return
to Australia. A Tribunal officer telephoned theresentative to advise that the
Tribunal Member did not agree to his request tayleiaking a decision on this case.
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However, the Member did agree to his request te giminimum of 14 days notice
before the decision is finalised

The Tribunal received a letter from the applicanégresentative who confirmed that
the Tribunal will not defer making a decision iretimatter until the applicants return to
Australia. However, the Member will inform the repentative’s office no fewer than
14 days before making the decision on the appltapiplication for review that the
decision will be made. The representative stdtatiliased on the above information
the applicants will proceed with their plans to aktAustralia.

The Tribunal contacted the representative, andnméa him that the Tribunal’s
decision will be made any time after a specifietedhus giving the applicants a
minimum of 14 days’ notice.

The Tribunal wrote to the applicants and informeeht that the Tribunal informed
their representative that the Tribunal had agreegiie a minimum of 14 days notice
before the decision is finalised. The Tribunabatsformed the applicants that a case
officer contacted their representative by telephame advised that the Tribunal's
decision will be made any time after a specifietedtus giving a minimum of 14 days
notice of the decision. The Tribunal confirmedativice to their representative that the
Tribunal’s decision will be made at any time afttez specified date.

The Tribunal received a letter from the applicanégresentative who stated that the
applicants maintain that they have a well foundeat bf being seriously harmed in
Colombia. The representative stated he has ingingcthat the child of the second
named applicant “continues to receive treatmef€ountry L]” and the applicant’
immediate return to Australia (i.e. before the sjpett date) could compromise the
efficacy of treatment that the child of the secaadthed applicant is receiving. The
representative stated that the applicants areragtyereluctant to compromise the
health of the second named applicant’s child byrretg to Australia on or before the
specified date and “our clients intend to returAustralia before their bridging visas
expire.” The representative then requested tl@ceion is not made until the date on
which the travel authority attached to their briggvisas expires.

The Tribunal wrote to the applicants and informeeht that it had carefully considered
their request that the Tribunal not make a decisittil the date on which the travel
authority attached to the applicants’ Bridging Bas expires. The Tribunal informed
the applicants that it did not agree to delay theision and, as previously advised, the
Tribunal's decision would be made any time aftergpecified date.

However, the Tribunal informed the applicants ihatould again consider the request
to delay the decision for all or any of the appiisaif the following information was
provided to the Tribunal:

1. The applicants stated in Form B (of the applicafmma protection visa) that the country
of residence of the [child] of the second namediagpt, [name], is Colombia. Please
explain why [child] is receiving treatment in Ecwadf [child] is a citizen and resident of
Colombia.

2. At what hospital or clinic in [Country L] is thehdd]r of the second named applicant
receiving treatment?
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3. What is the address of the clinic or hospital?
4. Who is the doctor?

5. What treatment is the [child] of the second namgualieant receiving and for what illness
or condition?

6. Why would the applicants’ return to Australia compiise the efficacy of the treatment
that the second named applicant’s [child] is reiogi?

7. Why would the applicants’ return to Australia commise the health of the second
named applicant’s [child]?

8. Please provide medical evidence as to the healtiedichild] of the second named
applicant and why the applicants’ return to Ausaralould compromise the efficacy of
the treatment and/or the health of the second napglicant’s [child].

9. Why is it necessary for all the applicants to ren@itside Australia whilst the second
named applicant’s [child] receives treatment?

10. Please provide documentary evidence of the appicday in [Country L] from the time
they arrived in [Country L], including copies oflaie tickets, stamps in passports, hotel
accommaodation.

The Tribunal did not receive any further correspara from the applicants’
representative or from the applicants.

The Tribunal is satisfied that the applicants deggthAustralia. The applicants’
representative informed the Tribunal officer thad aipplicants would depart the next
day and may be offshore for as long as 3 months.apiplicants’ representative
informed the Tribunal that the applicants intendetiurn to Australia before their
bridging visas expire and the applicants requetttatia decision not be made until the
date on which the travel authority, attached tarthedging visas, expires.

The Tribunal is not satisfied that the applicargsénreturned to Australia.

So far as is relevant to this matter, s.36(2) efAlst provides that a criterion for a
Protection (Class XA) visa is that the applicamttfee visa is a non-citizem Australia.
This means that a Protection (Class XA) visa mdy be granted if the applicant is in
Australia.

The Tribunal is satisfied from the circumstancdsosg above that the applicants are
not in Australia. Therefore, the applicants do satisfy the requirements of s.36(2) and
cannot be granted Protection (Class XA) visas.

Having reached this conclusion, it is not necessappnsider the applicant's
substantive case for the grant of the visa.

Although the Tribunal does not have to determiresihbstantive case made by the
applicants, the Tribunal does not accept that pipdi@ants are refugees. The applicant’s
claim at the time she lodged the application fpratection visa was that in 1998 she
and her family were forcibly removed from theirl&ge to Bogota and her father was
threatened with death if they returned. The Tritbdinas that this claim relating to
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FARC and the threats they made is so remote tkealribunal does not accept that the
applicant has a well founded fear of being persstas a result of this forced removal
and subsequent threats.

The applicant then claimed at the Department’sviggs that the second named
applicant was unable to retrieve money owed toltyma friend who used it to pay for
the release of a woman from gaol. The applicamtngd that the woman was a member
of FARC and involved with the guerrillas. The Trial is not satisfied that the money
owed to the second named applicant and the thineatsceived, to not pursue the
money, are Convention related.

The applicant made a new claim after the applioaio review was lodged at the
Tribunal. She claimed that the biological fathehef older [child] was not her husband
(who appears on the child’s birth certificate asfidither) but another person (Person K)
who she claimed was an active member of a paramyilgroup. The applicant claimed
that the third named applicant may be abducteddnydh K and that the applicants are
at risk of harm from him and from the paramilitampup of which he is an active
member. A significant concern that the Tribunal BAdut this claim was that the
applicant did not make the claim until after th@lagation for review was lodged with
the Tribunal and also that the third named apptisairth certificate which was
provided to the Department shows that the seconedapplicant is the father of the
third named applicant. A further significant conténat the Tribunal has is that the
applicant came to Australia with her younger chitat fourth named applicant, and left
her older child, the child that she claimed wasgsk from an active member of the
paramilitary, in Colombia. The third named applicdial not arrive in Australia until
some months after and the Tribunal finds it notitre that, if the child was really at
risk of being abducted or harmed in any way, th@ieant would have left them in
Colombia for approximately 7 months and travelledtstralia without her child. The
Tribunal finds that it is inconsistent with theiohed fear for the child that the applicant
left her child in Colombia and came to Australigdm her husband seven months
before the third named applicant. The Tribunal dusselieve the applicant’s claims
about threats from the paramilitary or from a mendiehe paramilitary.

The Tribunal finds that the dispute between thdiegpt and the claimed biological
father of the third named applicant is a persoisgdude and the claimed fear that the
applicant has is not for a Convention reason.

The applicant gave evidence that she never reptreedaimed threats from Person K
to the police. The second named applicant gaveeaeelthat he did not report to the
police that his vehicle was damaged or that hidetvalas taken. The applicants have
not sought state protection. The Tribunal is nasBad that the Colombian authorities
denied the applicants state protection.

A further concern about this claim relating to gagamilitary is that the applicant did
not mention it until after she lodged the applicatfor review. Yet she attended an
interview with the Department and she agreed aTthminal hearing that she did not
mention the claim relating to the paramilitary anamber of the paramilitary at the
Department’s interview, even though she was askeztiver there was anything further
she wanted to say. The applicant even stated hieafiet good saying all the things. She
had the opportunity at the Department’s interviewgitve this information about the
man she claimed is the biological father of heeolchild, yet she did not do so.
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The Tribunal also finds it significant that the apant did not lodge her application for
a protection visa until she had been in Australraalmost 11 months. The Tribunal
finds that the delay in lodging the application &oprotection visa is inconsistent with
the applicants’ claimed fear.

The Tribunal also had concerns about the applisapplication for a protection visa
and the statements therein because the applicantineble to clearly explain what her
claims were when the Tribunal asked her to exglaem. As well, the independent
country information was inconsistent with the apgtit's evidence that the Colombian
government makes various agreements with the djasrto cease the unrest, and the
government reneges on various agreements and éneligis resume their campaigns
of violence and intimidation. A September 2000raing paper’ by the United States
Institute of Peace provided information as to tledo@bian government’s relationship
with the FARC. The report stated that from 2002@66 “President Uribe made no
public overtures to the FARC, focusing insteadmdensifying military pressures
against that group” (Bouvier, V. M. 200Mew Hopes for Negotiated Solutionsin
Colombia: United States Institute of Peace Working Papeited States Institute of
Peace website, 25 September, pp. 6, 9-11 & 15 - 17
http://www.usip.org/files/resources/Sept2007 .pdiccessed 17 November 2009.)
There was a 200@meline for Colombia published by tlBBC News and thisindicated
that peace talks and political negotiations betweernColombian government and the
FARC ended in 2002. The report stated that in M2@BO President Alvaro Uribe
offered “FARC rebels peace talks if they halt ‘crmiad activities’ and declare a cease-
fire” (‘Timeline: Colombia’ 2009BBC News, 31 October
http://news.bbc.co.uk/2/hi/famericas/country prefil@12827.stra- Accessed 17
November 2009).

The Tribunal is not satisfied that the applicarg geven truthful evidence. The
Tribunal does not accept that any of the applicardsefugees. The Tribunal is not
satisfied that the evidence supports their clamrset refugees.

The Tribunal is not satisfied that the applicard havell founded fear of being
persecuted for a Convention reason. The Tribunabisatisfied that the other
applicants have a well founded fear of being persetfor a Convention reason.

The Tribunal has already found that the applicdotgot satisfy the requirements of
s.36(2) and cannot be granted Protection (Classvig®s. It is not necessary for the
Tribunal to consider the applicants’ substantiveec®ar the grant of the visa. However,
the Tribunal is not satisfied that the applicamesrafugees.

The Tribunal has considered the applicants’ cadehas considered whether to refer
the case to the Department for consideration byiméster pursuant to s.417 of Act
which gives the Minister a discretion to substitistea decision of the Tribunal another
decision that is more favourable to the applicénbe Minister thinks that it is in the
public interest to do so. The Tribunal has congide¢he ministerial guidelines relating
to the discretionary power set out in PAM3 ‘Minis$eguidelines on ministerial

powers (s345, s351, s391, s417, s454 and s501hasudecided not to refer the
matter. The Tribunal notes that the applicantsstéirmake a request directly to the
Minister.



CONCLUSIONS

235. The Tribunal is not satisfied that the applicames@ersons to whom Australia has
protection obligations under the Refugees Convaniibierefore the applicants do not
satisfy the criterion set out in s.36(2) for a pation visa.

DECISION

236. The Tribunal affirms the decisions not to grantdpglicants Protection (Class XA)
visas.



