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Lord Justice Buxton

This is the judgment of the court

Introduction

1.

The Secretary of State wishes to deport Mr Othnmarnis native Jordan on the
ground, not challenged before us, that he is a efattgthe national security of the
United Kingdom. Before SIAC, Mr Othman unsuccabgf challenged his
deportation, on the ground that it would be incstesit with the United Kingdom’s
obligations under the European Convention on HuRights [ECHR]. The history
of Mr Othman’s previous engagement with the authesriof the Kingdom of Jordan;
the evidence as to the respect paid in that codathppman rights; the particular ways
in which Mr Othman fears a breach of his rightsg dhe conclusions reached by
SIAC; are all set out in comprehensive detail im 841 paragraph determination from
which this appeal is brought. In this judgment e no more than is necessary to
understand the arguments before this court and¢@uclusions upon them. Anyone
who wishes to know more can safely refer to SIA@pen’, determination, which is
publicly available, for instance on the SIAC wetesi

Mr Othman was born in 1960 in Bethlehem, then adstered as part of the Kingdom
of Jordan. Mr Othman is described by SIAC, 8116amn Islamist extremist, who
advocates changing the present regime in Jordan &aomonarchy to an Islamist
regime governed by Islamist law. He has cledkslito many terrorist groups and
individuals, and as such is seen as a threat tstdi®lity of the state of Jordan. Mr
Othman arrived in the United Kingdom in 1993, hgvpreviously fled Jordan and
gone to Pakistan. He made a (successful) apmicédr asylum on the basis that he
had been tortured by the Jordanian authoritiesaiendhat SIAC accepted may well
be true.

In April 1999 Mr Othman was convicted in Jordanhils absence of conspiracy to
commit terrorist activities, and sentenced to Ifgrisonment. At its 8238 SIAC

reported the evidence of an Arabic-speaking baristho had visited Amman to

investigate the trial process. We did not understthis account to be challenged.
Her understanding was that

the majority of defendants had complained that theyre
subjected to torture and as a result had made ¢alstessions
of involvement in four planned bombings with fiveparate
bomb devices. No doctor saw the detainees duhagéeriod
of interrogation and at the end of the period déirrogation
during which they claimed to have been tortured,gtosecutor
took a statement which each signed. No defencgeismvere
present during the period of interrogation.

In the autumn of 2000 Mr Othman, still absent frdordan, was one of some 28
defendants in the “Millenium” conspiracy trial, aéhg to a conspiracy to cause
explosions. Mr Othman was convicted, and againtespeed to fifteen years
imprisonment. The evidence against him included ¢t a co-conspirator called Abu
Hawshar, who alleged during his own trial that évsdence had been extracted by
torture. Other defendants, seen as more fullglired than Mr Othman, including



Abu Hawshar, were sentenced to death. It wasellégthe cases of those who had
been present at the trial that the evidence agtiest had been extracted by torture,
during a period of fifty days pre-trial detentiorh@n they were denied access to
lawyers; and that some of that evidence had beeth tasconvict Mr Othman.

It was accepted before SIAC, including by the wséor the Secretary of State, Mr
Oakden, that Jordan’s general human rights respmbor, not least in respect of the
use of torture. With that in mind, the Foreigrd@ommonwealth Office concluded
a Memorandum of Understanding [MoU] with the Kingdof Jordan, which offered
various safeguards in relation to the treatmereséons returned to Jordan, such as
Mr Othman would be.

This appeal

6.

10.

Mr Othman’s first complaint was that he fears reeéwvll-treatment should he be
returned to Jordan. SIAC rejected that claim, inglyon the effectiveness of the
MoU. The objection taken to that conclusion in pinesent, open, appeal, was that as
a matter of principle a state could not rely onMmU when returning a person to a
country where they were prima facie threatened Witheatment.

That argument, as put, has to fail, for the samasae as the same argument failed
before this court iMT(Algeria) v SSHO2008] 2 WLR 159 [127]. Mr Fitzgerald
submitted that the present case is different, lmrauMT SIAC had satisfied itself
that, unlike in the case of Jordan, gross violaioh human rights no longer took
place in Algeria. It was therefore, but only tbat reason, permissible in that case to
rely on assurances. That is not a correct reanfid@T, and in particular of 8127 of
that judgment, where we stated, in entirely genierahs, and on the basis ©hahal
that it is a matter for SIAC’s judgement whethesuaances can be relied on in any
given case. And in any event, even if we failedntake that principle clear MT, so

as to bind us in this case, it is nonetheless timeiple that we apply in this appeal.

That conclusion is not affected by the judgmenttied ECtHR inSaadi v Italy
(application no 37201/06, judgment of 28 Februad@&. At its §148 the ECtHR
said that diplomatic assurances did not absolveQGbart from the obligation to
examine whether such assurances provided, in pinaatical application, a sufficient
guarantee that the applicant would be protectednsigdhe risk of treatment
prohibited by the Convention. That has never lopgstioned. It is that necessary
examination that is carried out by SIAC in this atler similar cases.

So far as it was alleged in the present case, dimgduin the closed proceedings, that
that examination had been inadequate to the eatenvolving the commission of an
error of law in terms of irrationality by SIAC, feeasons that include those set out in
our closed judgment of today we were unpersuad&lAC was well aware of the
objections to the general situation in Jordan, twedneed to have reliable assurances
to protect persons returning to that country. &ksessment of that balance was a
matter for SIAC’s judgement, and we do not lengthi@s judgment by setting out
how the balance was struck.

It will be convenient also to record here two ferthbgrounds of appeal that the
applicant recognises are closed to him at thid ley¢he decision itMT(Algeria), but
which he wishes to keep open for possible purdsivéhere. First, the appellant



11.

12.

criticises the decision in 88 6-23 BIT(Algeria) that it was open to SIAC as a matter
of principle to place reliance on closed matematonsidering the issue of safety on
return. Second, he criticises the decision in §890 of MT(Algeria) that the
exclusion from protection provided for by Articlé-(t) of the Refugee Convention
extends to acts committed after the claimant’sgetmn as a refugee.

That leaves the substantial matter that arisesha appeal. If the applicant is
returned to Jordan he will be retried on the matter respect of which he was
convicted in his absence. He also fears that atharges may be brought against
him. He alleges that in that process there welldommitted serious breaches of
article 5 of the ECHR, during his pre-trial detenti and of article 6 in relation to the
trial itself. At least the latter complaint wasrpued before us in formidable detail,
the appellant’'s skeleton argument in relation ticlar 6 extending to some 130
pages. The Secretary of State responded in a4bgpages, albeit written in notably
small type.

We will first address in general terms the ECHRtaglates to decisions of a state
party to the Convention to send persons to a thodntry. We will call those
“foreign” cases, adopting the, with respect, hdlghstinction between foreign and
domestic cases formulated by Lord Bingham of Cdirrihi 89 of his speech in
R(Ullah) v Special Adjudicatoj2004] 2 AC 323. We will then in the light of the
ECHR jurisprudence assess the evidence that waseb8fAC as to the trial process
in Jordan, and SIAC’s handling of that evidenc®/e then as a separate issue deal
with the complaints under article 5.

Article 6 in “foreign” cases

Introduction

13.

Convention jurisprudence has trod warily in caséene the complaint against a state
party to the Convention is not that the domestis at that state are in breach of the
Convention; but rather that if the state usesoisgrs in domestic law to expel a party
to a third country, that party will in that thirdentry suffer conduct that if committed
by a member state would be in breach of the ComventThat diffidence springs
from the need to respect the right of signatoryestédo control their own borders and
the entry and residence rights of aliens. AsBG&HR put it in 8124 of its judgment
in Saadi v Italy

It is the Court's settled case-law that as a maitewell-
established international law, and subject to theeaty
obligations, including those arising from the Camven,
Contracting States have the right to control thieyemesidence
and removal of aliens (see, among many other atiter
Abdulaziz, Cabales and Balkandali v. the United g€iom
judgment of 28 May 1985, Series A no. 94, § 67, Bodjlifa
v. France judgment of 21 October 199Rgeports of Judgments
and Decisions1997-VI, § 42). In addition, neither the
Convention nor its Protocols confer the right tditial asylum
(seeVilvarajah and Others v. the United Kingdpjudgment of
30 October 1991, Series A no. 215, § 102, &iuned v.



Austria, judgment of 17 December 1998eports1996-VI, §
38).

However, in the case of articles of the Conventltat enshrine absolute rights, such
as articles 2 (in particular in relation to the lghotion of capital punishment) and 3,
that principle has to yield to the imperative na@edprotect individuals from such
treatment. Accordingly, and as further discusse8g 22ff of our judgment of today
in AS & DD (Libya) the signatory state cannot expel an alien toumtcg where he
will face a risk, in the terms defined by the ECtH& inhuman or degrading
treatment. The ECtHR explained the basis of phig of the law in 8127 dbaadi v
Italy:

Article 3, which prohibits in absolute terms todurand
inhuman or degrading treatment or punishment, amshrone
of the fundamental values of democratic societirdike most
of the substantive clauses of the Convention anBrofocols
Nos. 1 and 4, Article 3 makes no provision for gtmns and
no derogation from it is permissible under Artidl®, even in
the event of a public emergency threatening the df the
nation (seelreland v. the United Kingdomjudgment of 8
January 1978, Series A no. 25, 8§ 1&hahal cited above,
8 79; Selmouni v. FrancdGC], no. 25803/94, § 95, ECHR
1999-V; Al-Adsani v. the United Kingdo[®C], no. 35763/97,
8 59, ECHR 2001-XI; anéhamayev and Others v. Georgia
and Russia,no. 36378/02, § 335, ECHR 2005-1ll). As the
prohibition of torture and of inhuman or degradirgatment or
punishment is absolute, irrespective of the vidiognduct (see
Chahal, cited above, 8§ 79), the nature of the offencegaliity
committed by the applicant is therefore irrelevdat the
purposes of Article 3 (setlndelicato v. Italy no. 31143/96,
8 30, 18 October 2001, arRamirez Sanchez v. Franf8C],
no. 59450/00, 88 115-116, 4 July 2006).

What, however, of those articles that unlike ati8l are not absolute and may be
derogable? While there is no case in which théHRChas recognised a breach of
the Convention where, as here, extradition or esipnlis resisted on the basis of
conduct inconsistent with article 6 in the recegistate, the Court has uniformly
recognised that such a complaint is maintainaflee Court first so said, obiter, in

8113 of its judgment ioeringll EHRR 439:

The right to a fair trial in criminal proceedings embodied in
Article 6, holds a prominent place in a democraticiety. The
Court does not exclude that an issue might exceply be
raised under Article 6 by an extradition decision i
circumstances where the fugitive has sufferedsisrsuffering
a flagrant denial of a fair trial in the requestoauntry.

That formula has been repeated by the Court onngbau of occasions: for instance,
Einhorn v France(admissibility decision of 16 October 2001), 8&3zaghi v Sweden
(admissibility decision of 11 March 2003), pBpmic v United Kingdonadmissibility



decision of 14 October 2003), pl1Rjamatkulov and Askarov v Turked EHRR
25[88]. We proceed on that basis.

Soering in the United Kingdom

16. The problem of assessment of Convention standardshird party states was
addressed by the House of LordsRi(Ullah) v Special Adjudicatd2004] 2 AC 323.
That was an article 9 case, but it was recognibatl at least broadly the same
principles applied to all of what might be calldte tnon-article 3 articles. In that
spirit the House referred to all of the articlel@herity cited above, and adopted it in
terms of a need to establish a flagrant denialfafrarial. How that general formula
was to be understood was explained by Lord Bingb&@ornhill at §24F, citing an
observation of the Asylum and Immigration Tribuslr CMG Ockleton presiding)
in relation to the article 6 problem Devaseelan v SSH2003] Imm AR 1[111]:

The reason why flagrant denial or gross violat®moi be taken
into account is that it is only in such a case-whée right will

be completely denied or nullified in the destinatemuntry-that
it can be said that removal will breach the treatligations of
the signatory state however those obligations migket
interpreted or whatever might be said by or on Hbebfathe

destination state.

That same analysis, in terms of complete denialudlification of the Convention right

in the destination country, was adopted by Lords@atl at 869 of his speech. Both
speeches were agreed in full by Lord Steyn and dnpiess Hale of Richmond. And
Mr Sales reminded us that Lord Carswell had rejgetitat analysis when speaking for
a unanimous House of Lords @overnment of the United States v Montgomery (No2)
[2004] 1 WLR 2241[26].

17. We do not think it possible to say, as Mr Fitzgerafas minded to argue, that Lord
Bingham and Lord Carswell intended the languageoaiplete denial of Convention
rights to be limited to the particular cases betbn. Rather, the language is part of
a general exposition of the House of Lords’ und@erding of the meaning of the
Soeringformula. SIAC at its 8454 adopted that same amlylt referred further to
the decision in this court iEM(Lebanon) v SSHIEWCA] Civ 1531, but we do not
need to pursue that case further because in tdentepudgment Carnwath LJ at 840
confirmed that Lord Bingham’s adoption of tH2evaseelanformula had been
intended to provide a single authoritative approsxiihe treatment of article 6 in
foreign cases.

18.  There was some inclination before us to suggestitieaHouse of Lords’ formulation
was inconsistent with authority in the ECtHR. was not easy to elucidate that
argument, but in any event it was not open to febant. It is well recognised, for
instance in the principle stated by this courteeds City Council v Pric2005] 1
WLR 1825, that in the event of an inconsistencyi¢whn this case in our view does
not exist) between a decision of the House of Lamis authority in the ECtHR, this
court must follow the decision that is binding viithihe national legal order. That is
what SIAC correctly did in the present case.



19.

We may also add, though only as a footnote, thatHbuse of Lords’ understanding
is consistent with the only further elucidationtie ECtHR that we have been shown
of the general concept of “flagrant” denial of eli6 rights. In an opinion dissenting
as to the assessment of the fact®lamatkuloy Judges Sir Nicolas Bratza, Bonello
and Hedges said at §11:

In our view what the word “flagrant” is intendeddonvey is a
breach of the principles of fair trial guaranteed Article 6

which is so fundamental as to amount to a nullifazg or

destruction of the very essence, of the right gutasd by that
Article.

Alternative formulations

20.

21.

22.

23.

Having reached that position, SIAC then went oauggest two further or other ways
in which theSoeringformula might be applied. It is important to sgehat these
formulations were not necessary for the SIAC denisinder appeal, because the
conclusions reached by SIAC that are set out iff§#&Iow were based on the law as
already stated, and not on the alternative fornaulat However, although what
follows in this section of this judgment is strictbbiter, we find it necessary to say
something on these points because as we shallitalieate some elements of them
reappeared in the Secretary of State’s argumentdet.

First, in a lengthy exposition at its 88 456-472AGSIpicked up the passage from
Devaseelarapproved by Lord Bingham (see 816 above), andesigd (8 459) that
the reference to there being a complete denialtafleé 6 rights irrespective of what
might be said by the receiving state required, emyitted, consideration of whether
the acts complained of would amount to a breachrtiéle 6 by the receiving state
were that state a party to the ECHR. That, inipalgr, would require consideration
of whether the receiving state could or would ddfé@self by derogating from the
application of article 6 in the particular casassue (8 460). That meant (8461) that
since the court could not know the answer to thaistjon, it could not conclude with
the certainty required that transfer of Mr OthmarJordan would entail a breach of
his article 6 rights.

There are a significant number of objections te #nalysis. First, there is no support
for it in the determination of the Ockleton triblyn@and much less in the approval by
Lord Bingham of that tribunal’s conclusion. Thabtinal did refer, in 88 108-109 of

Devaseelanto the fact that the receiving state will notdaety to the ECHR, and thus

not to any proceedings in the ECtHR, and accorginagll not be able to adduce any

of the defences or explanations available to aasayy state, including derogation.

But that was said as part of a (with respect, walyable) exposition of why it was

not possible simply to apply article 6 jurisprudenn an expulsion case, and why
some more demanding standard had to be adoptecht wéis a denial, not an

affirmation, that the (hypothetical) article 6 pasmi of the receiving state is

dispositive.

Second, the argument infringes the principle the €&nquiry is limited to the
responsibility of the expelling state. Thus tH&tHR at 867 oMamatkulov



24,

25.

26.

There is no question of adjudicating on or estabig the

responsibility of the receiving country, whetherdan general
international law, under the Convention or otheewisn so far

as any liability under the Convention is or mayiraurred, it is

liability incurred by the extraditing Contractinga® by reason
of its having taken action which has as a direaseguence the
exposure of an individual to proscribed ill-treatihe

Third, by allowing the court to act on uncertairgy to whether the hypothetical
Convention party would derogate, the argument gffely prevents any case ever
succeeding. That is because these issues alg tiikarise in the case of persons,
such as Mr Othman, in respect of whom and of thiviaes of persons associated
with him it may well be thought that the receivioguntry regards there as being an
emergency threatening the life of the nation: tbetext that article 15 requires for a
valid act of derogation. Once the hypothesis oéaeiving state having Convention
powers is launched, a court, like SIAC in our casanot know the answer to a
hypothetical question about that hypothetical digrnastate; so the impossibility of

excluding derogation is a complete answer to aayncl That is, with deference,

plainly not what the Convention jurisprudence caomi&ates.

The other possibility suggested by SIAC but noedain is to be found in 8§ 473 of its
determination. There SIAC acknowledged in refatio the position under article 3,
as set out irChahaland now confirmed itsaadi v Italy that once a breach of article
3 was established no factors could be put in tha&nba in favour of expulsion. But
SIAC suggested that the position might be diffeientespect of less intense rights
such as those arising in connexion with article . might therefore be possible to
argue that the threat that Mr Othman posed to #fietys of persons in the United
Kingdom outweighed any ill-treatment that he wéslly to receive in Jordan.

It is quite right that the structure and assumggtioharticle 6 are different from those
of article 3.  We would however be hesitant befaceepting this argument. The
very reason why the ECtHR has imposed an extrestelygent test for article 6-
related breaches is precisely because of the neesspect the interests of the
signatory state in protecting itself from, amongghers, dangerous aliens: see 89
above. If a claimant is nonetheless able to sunhthat demanding hurdle, it seems
very unlikely that he needs to, or should, passirthér test into which the state’s
interest in expelling him can be reintroduced.

The complaints in this case and SIAC’s findingaof

27.

28.

The appellant raised two major objections to thed process that would await him in
Jordan. Those were [Ground 3(1) of the Ground&pgfeal] that the trial before the
State Security Court would not be conducted byndependent and impartial tribunal
or by an independent or impartial investigatingge@utor; and [Ground 3(2)] that the
appellant would be under a real risk of being coted only on the basis of third-
party out-of-court evidence that had been obtametbrture.

SIAC conducted an elaborate investigation of tha&lence relating to those two
matters, and made substantial findings on themlthoAgh that evidence was gone
through again in great detail in the appellant’slston, we did not understand the
appellant significantly to challenge SIAC's findggf fact, even if it had been open
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30.

to him to do so. Rather, the appellant argued tiatfindings of fact were in his
favour, SIAC’s error of law lying in the conclus®that it had reached on the basis of
those facts.

It will therefore be convenient, in order to sek thcene for the discussion that
follows, to set out, rather than to try to summariSIAC’s conclusions of fact. That
significantly extends the length of this judgmebyt these conclusions are so
important that they need to be seen as a whole.

First, as to the independence of the Jordaniant.co®AC said, at 88 391-394 and
432-434:

391. We now turn to the trial itself, and firstttee nature of
the court. We consider first what would or mighppen, then
whether that would breach Article 6. We then ditbe/threads
together in examining whether there would be a nsél of a
total denial of a fair trial. The SSCt would cmtsof three
judges, two at least of whom, including the presydjudge,
would be military officers with the rank of Brigasti or Lt
Colonel. One would probably be a civilian. The naily
officers would have law degrees, and would be las/ye the
armed forces rather than officers with other fumasi drafted in
or seconded to the Court. Their legal work is inu@® but
includes work as prosecutors, who are seen assuddein the
civil law system of Jordan and the Middle East. Thdges
would be appointed by the Prime Minister on the
recommendations of the Head of the Joint ChiefStaff or the
Minister of Justice, for military and civilian judg
respectively. Appointment by the Prime Ministent said to
be a real problem as such. They have no securitgrafre in
the Court and can be replaced by executive decision

392. The state prosecutors in the SSCt are alditary
officers of the rank of Lt Colonel or Major. Thegegoart of the
same military hierarchy as the military judges. yia®rk from
the same buildings as are used for detention aastigming by
the GID. Ultimately, they are all answerable to tkame
executive power.

393. The Court of Cassation is a civilian court. It Sms
panels of various sizes, and for some of the appdase have
been as large as nine. It is not a Court which adymehears
all the evidence when an appeal is made to it. iButemit
extends beyond errors of law or procedure andntregiew the
factual conclusions which the SSCt has reachedhdleCourt
would hear argument that a trial before the SSCGt wdair or
violated the Constitution because the compositibthe SSCt
made it unfair, whether for want of independencdyerause it
was unfair for a civilian on these charges to fedtbefore a
Court dominated by military judges. It is the Coorbvided for



by the Constitution and they would also regard thelnes as
independent as declared by the same Constitution.

394. The fact that the executive is responsible forlibdget
of the judiciary and its training is of lesser cent The general
reputation of the Jordanian judiciary for providifagr trials is

of no real weight in relation to judging the faisseof trial

before a Court such as the SSCt. Similarly the ssigon that
judges may be open to family influence is of nol maight

here either. The concern is rather of the poweriafhgence of
the executive. The evidence supports the conclugiah the
executive has the power and has exercised it agstino

promote or move civilian judges who reached densiof

which they approved or disapproved. This could armge
“weak” judges. That factor must be the more presen a

military court with its ranked hierarchy. There m® clear
evidence that the executive has tried to pick jedge specific
cases, although we assume that it could do so wese

minded.

432. Although a military court can be an independedicial
body, even when trying a civilian, such a trial gagss calls for
a “particularly careful scrutiny”;Ergin v Turkey ( NO 6)
ECtHR 4 May 2006 Case 47533/99. But the more commo
emphasis is on the lack of independence of a mjlitaurt by
the nature of its composition; see emgcal v Turkey(2000)
EHRR 32. The objectionable features normally inheia a
military court are the holding of a military rankigh puts the
judge under the control of the executive, subjecimilitary
discipline and assessment, appointed and remouapléhe
executive. Those features are present here: thgegudhold
military rank; they are appointed by the executiwe the
recommendation of the Head of the Joint ChiefstaffSthey
are removable by the executive. We have no infaonabn
their security of tenure. Although we accept timatytare career
military lawyers, legally trained, and that they anot ordinary
officers seconded to a judicial post, their appomtt, its
duration, and promotion prospects are subjectaalttision of
the executive in which the Head of the Joint ChadfStaff has
a powerful say. We do not know how panels are saded’he
minority civilian judge is also subject to exec@tigppointment
in circumstances which say nothing about his sgcofitenure
or the duration of any posting to the SSCt. Thghdr Judicial
Council which deals with assignments is under Migisof
Justice control.

433. The Prosecutor is not independent for tineesaeasons.
The fact that the Prosecutor and the majority efjtldges are
part of the same military hierarchy does not addthe
appearance of justice or independence.



434. This lack of independence cannot be cured by the
independence of the Court of Cassation. We do rave h
specific evidence about the appointments to thatriClut it
has not been the subject of complaint about itepeddence in
the same way. However, it cannot hear submissabosit the
independence of the SSCt. It can correct errorslaef,
approach and procedure and it can review findiridaad but it
does not hear the cases afresh apart from prosacagpipeals.
The precise boundaries of its factual review aré wbolly
clear. Mr Fitzgerald is right that the lack of ipéedence of the
SSCt, as the trial court, cannot be cured by tladlality of a
right of appeal De Cubber v Belgiuni EHRR 236 Findlay v
UK 24 EHRR 221. Other defects might be cured by alppe
however.

31. Second, as to the potential use of evidence olutdbgeorture. We will have later in
the judgment to revert to some more detailed passdmt SIAC said in summary at
88 436-439:

436. As we have explained, there is no real riskt tany
confession from the Appellant himself would be aled by
treatment which breached Article 3 or gave risartg concerns
about unfairness. The concern relates to the seattsnwhich
have already been obtained from the other defeadant
possibly which might yet be obtained from othernegses.
We have expressed the view that there is a highghibty that
evidence which may very well have been obtainettdgtment
which would breach Article 3 ECHR would be admiited
because the SSCt would probably not be satisfiettiiere had
been such treatment or that it made the makereofthtement
to the Prosecutor say what he did. But that isthetfinish of
the argument over whether the admission of therstnts in
guestion would breach Article 6, again on the saypothesis.
Whilst it is unfair for statements obtained bytikkatment to be
admitted, the first question is whether there galeprovision
for its exclusion, and second, whether that prowisiis
adequately effective. There is always scope feaglieement
about the correctness of a judicial decision omaaual issue
related to admissibility in this area.

437. Jordanian law does not permit evidence found toehav
been obtained involuntarily to be admitted, buloes require
the defendant to prove that the statements whighmast likely

to be at issue here, those given before the Prtmsecunave
been obtained in that way. A statement which magsibly
have been given to a prosecutor as a result of @iD duress

is thus not excluded if the burden of proof is dacharged.
We do not regard a legal prohibition on the adrhissr of
tainted material framed in that way as itself atdaavhich
would make a trial unfair. The fact that under aoidn law,



statements to a Prosecutor which might have betnneld by
prior duress are not excluded, because they havebe&en
shown to have been so obtained, does not makeighertfair.
So to hold would mean that a fair trial requirede th
Prosecutor/judge, in a civil law system, alwaysligprove an
allegation that a confession made to him was obthlyy prior
ill-treatment; or it would involve the Courts ofettdeporting
country holding that the Courts of the receivingiioy would
not endeavour to apply its own laws. However, atheofirst,
the ECtHR treats the regulation of the admissibdit evidence
as essentially a matter for the domestic legalesyst The
burden of proof in Jordan is reversed anyway whire
statement at issue was made to the GID. The mapecision
in A and Others (No 23upra, did not regard it as unfair, albeit
with caveats, for evidence said to have been obddny torture
to be excluded only if that had been proved on lanoa of
probabilities by an appellant. We cannot conclysdeticularly
in the light of the incomplete information we ing@ably have,
that the evidence was probably obtained by treatimeaching
Article 3. We can only conclude that that was gyveal risk.
The Jordanian Courts might agree.

438. We do not conclude either that for all th&ailencies of
independence the SSCt, and Court of Cassationnaidor
would not endeavour to apply its law reasonably
conscientiously. We cannot conclude that the JoamaCourts
did or would probably err in their application afrdanian law
to the facts, or had or would reach decisions whigre
manifestly unreasonable or arbitrary. And aftdy &hatever
the burden or standard of proof, Courts can alveyagree on
the application of law to fact without the outcobring legally
unfair. It might be said of any Court, includingd&X Court,
especially on incomplete information, that thereaiseal risk
that it might appraise the evidence wrongly. k& tdK were
applying its law to the exclusion of such evidenoe, the
material which we have although that is necessardgmplete,
the evidence would be excluded. But that canndhbedest for
a fair trial.

439. To us, the question comes back to whetherooiit is
unfair for the burden of proof in Jordan to lie wédné does on
this issue; we do not think that to be unfair seif. However,
this burden of proof appears to be unaccompaniesobye of
the basic protections against prior ill-treatmentnoeans of
assisting its proof eg video or other recordingjoéstioning by
the GID, limited periods of detention for questiapi
invariable presence of lawyers, routine medicalngration,
assistance from the Court in calling relevant afc or
doctors. The decisions are also made by a couthwhcks
independence and does not appear to examine clasely



vigorously allegations of this nature. It is takitihese points in
combination which leads us to conclude that thad wiould be

likely to be unfair within Article 6 because of tiveay the

allegations about involuntary statements would ¢esered.
But again, we do not know how Jordan would putdase and
with what factual material were it a party to th€HR, nor

what impact any derogation might have.

SIAC'’s conclusions under article 6

32. SIAC at 8§ 442-452 set out the conclusions thhbd reached on the basis of those
facts.

442. However, although there are ways in which reteal
would probably not comply with Article 6 ECHR, tly@estion
is whether the retrial would be a complete deniflthmse
rights. It is our view that the retrial would notvolve a
complete denial of the right to a fair trial bef@e independent
and impartial body.

443. The retrial would take place within a legatbynstructed
framework covering the court system, the proceduuigls and
the offences. The civil law system contains atspeaayway
which may seem strange to eyes adjusted to the conaw,

but which do not make a trial unfair. The chargelsite to
offences which are normal criminal offences rathan, as can
happen, offences of a nature peculiar to autharar
theocratic, or repressive regimes. There is sowerce, if

admitted, which would support the charges.

444. The Appellant would be present at the retrighe trial
would be in public and would be reported. Evenhwdcal
media restrictions, its progress would be repodedsatellite
channels. He would be represented by a lawyer anithea
public expense, if necessary. He would know of ¢harges
and the evidence; indeed he already knows some ®here
would probably be a shortfall in time and faciliidor the
preparation of the defence on the general backgrewrdence
but the particular position of the Appellant woybdobably
obtain for him better facilities and time than mdstdanian
defendants.

445, The civil law system dossier or file does nwan that
evidence cannot be challenged. It can be. The lfgoptecould
give evidence and call witnesses, including thoseosg
statements were in the dossier and who claim timay tvere
involuntary. The fact that one possible witness Meeen
executed for other offences, (not to prevent hingi evidence
for he gave evidence at the first trial), does stwdw the trial
system or the retrial to be unfair. His evidenoeld impact
only tangentially, it would appear, on the Appellan



involvement. The difficulties which other witnessmay face,
notably Abu Hawsher, would not make the retrialaimf

446. We accept the lack of institutional indeperdein the
SSCt. The lack of independence for SSCt Judges ithe
structure and system. There is no evidence ahyoparticular
judges might be chosen for particular cases, or tthey are
“leaned o But the SSCt is not a mere tool of the exeauitiv
there is sound evidence that it appraises the pgeand tests
it against the law, and acquits a number of defetsddt has
reduced sentences over time.

447. Its judges have legal training and are careditary

lawyers. There is a very limited basis beyond fioatsaying

that they would be partial, and that has not béengravamen
of the complaint. Their background may well makenth
sceptical about allegations of abuse by the GIDecifig

statements made to the Prosecutor. They may itisghc

share the view that allegations of ill-treatmer arroutine part
of a defence case to excuse the incrimination loérst The
legal framework is poorly geared to detecting actihg upon
allegations of abuse. The way in which it appreschhe
admission of evidence, on the material we havewshno

careful scrutiny of potentially tainted evidencéefe would be
considerable publicity given to the retrial and lpultrials can
encourage greater care and impartiality in the éexation of

the evidence. This would not be a mere show tniad,were the
first trials; nor would the result be a foregonendasion,

regardless of the evidence.

448. Reasons are given for the decisions, angppeahto the
Court of Cassation is available. The fact thathsan appeal
cannot cure the want of structural independenabdenSScCt is
not a reason for discounting its existence in thesrall
assessment of whether there would be a completalden
Article 6 rights. This Court is a civilian coumé the evidence
of undue executive influence through appointmenteonoval
IS quite sparse. There is no evidence again hewoits panels
are chosen, nor that they aleaned oi by the executive. It
plainly operates as a corrective to the rulingghaf SSCt on
law and procedure, and is of some relevance tadhobatters,
even though it does not hear the evidence all agaim or have
a full factual jurisdiction except on Prosecutaagpeals. The
probable sentences are not wholly disproportiortatethe
offences.

449. We have discussed at length the approadhec$ECt to
the admission of statements to a prosecutor allgggeen as a
result of prior ill-treatment. Although we takeetliew that a
contribution of factors would probably make theriedtunfair
in that respect, they do not constitute a completaal of a fair



trial. The existence of a legal prohibition on #missibility
of such evidence cannot be ignored, nor the faat ttre SSCt
would hear evidence relating to the allegationke 1ole of the
Court of Cassation in reviewing and at times owvainhg the
conclusions of the SSCt on this issue is materfdle want of
evidential or procedural safeguards to balancebilvelen of
proof, and the probable cast of mind towards statgsnmade
to a prosecutor/judge in a civil law system, althin a security
court dominated by military lawyers, does not sdfifor a
complete denial of justice.

450. There is a danger, given the inevitable famusvhat is

said to be potentially unfair about the retrial, fimcussing

exclusively on deficiencies when deciding whetlnaré would

be a total denial of the right to a fair trial,lvat than looking at
the picture of the trial as a whole. That is whas to be done
however and it is that picture as a whole whichladsus to our
conclusion on this issue.

451. The various factors which would be likelydause the
retrial to breach Article 6 are to a considerablegrée

interlinked. Taking them in the round does nospade us that
there is a real risk of a total denial of the right fair trial.

452. Of course, the nature or gravity of the deficies
required to show a total denial of a fair trialnist capable of
precise definition. But the concept conveys a seasfsa trial
which overall is largely or essentially indefensibaffronting
any true sense of justice or fairness, even thdbgh affront
does not have to be so grave as a mere show triatade for
a pre-determined conclusion. To us, the retrialld/doe some
distance overall from that concept, and does ntsfgathe
stringent test which, if Article 6 were engagede tBCtHR
would apply. The difficulties of satisfying thisest are
exemplified byEinhorn v FranceECtHR Reports 2001-xi and
Bader v Swede(app.no. 13284(04) in which respectively the
absence of the accused, his lawyer and evidenceresh@
flagrant denial of justice, whereas, and closerhtye, in
Mamatkulov and Ashkarov v Turké3005) 41 EHRR 25, the
irregularities did not constitute a flagrant der@fjustice.

The appellant’s case

33. As we have seen, the appellant criticised SIACcagsions in two respects. First,
SIAC had not properly applied Convention law ashi® need for the case to be tried
by an independent and impatrtial tribunal. Secdnidiad not properly dealt with the
risk that at the forthcoming trials in Jordan thexeuld be used evidence obtained by
torture. The latter of these objections was htlia more substantial, and worrying,
part of the appellant’s case, and we deal with & iseparate section of the judgment.



First, however, we address SIAC'’s findings as tethbr the Jordanian State Security
Court would be an independent and impartial tribiméhe relevant ECHR terms.

An independent and impatrtial tribunal

34.

35.

In the passage quoted above SIAC indicated a gignif number of ways in which
the State Security Court lacked impartiality in @envention sense. That, argued Mr
Fitzgerald, was enough to remove the possibilitgxgulsion, since under the ECHR
Mr Othman had an “unqualified right” to be tried &g independent tribunal. SIAC
had erred in law in not treating the tribunal’'skiaaf independence as conclusive,
rather than treating the nature of the tribunabialy one element in the assessment of
whether in Jordan there would be a total deniarti€le 6 rights. The argument was
put thus on pp 52-53 of the appellant’s skeletothis court:

The right to be tried by an independent and imahttibunal
seeDe Cubber v Belgiun(1984) 7 EHRR 236 anBindlay v
United Kingdom(1997) 24 EHRR 221Ex parte Hammond
[2005] 3 W.L.R. 1229;Millar v. Dickson[2002] 1 W.L.R.
1615 andBrown v. Stotf2003] 1 AC 681. PC. The breach in
Mr. Othman’s case is foreseealaled fundamentabecause his
trial will be before a panel of military judges the State
Security Court. This cannot_in_any circumstansasisfy the
right in question. The injustice cannot be corrédig a civilian
appellate procedure and there is no separate retnediyclare
the jurisdiction of the State Security Court unlawfinder
Jordanian law. On this very issue there is a clead
unequivocal line of Convention case law which would
recognise a conviction in these circumstances tourir,
regardless of whether the tribunal otherwise takathe
appellant fairly: sedncal v. Turkey(2000) 29 E.H.R.R. 449;
Ocalan v. Turkey(2005) 41 E.H.R.R. 45; an@ircalar v.
Turkey (2001) 32 E.H.R.R. 32, anHaci Ozen v. Turkey
unreported, 12 July 2007, EctHR, para. 45. [emsigsh&n
original]

The difficulty of this argument is that all the atibns are of domestic cases,
addressing the obligations of the signatory stateelation to the legal system for
which it is responsible. None of them addressdifferent question that is before us,
of the inhibitions placed on an expelling signatetgte by the structure of the legal
system in the receiving, non-signatory, state. Rilzgerald necessarily agreed that
that was so, but said that in both domestic andv@ation law the independence and
impartiality of the court is regarded as fundamkentd he clearest statement that he
guoted to that effect was that of Lord Brown of dfatinder-Heywood at 842 of his
speech inR(Hammond) v Home Secretd®006] 1 AC 603, where he said on the
basis ofFindlay that such a defect may be quite simply irremediafdihis is a strong

position, but it was taken in a case that did midress the present problem, of
whether there will be a complete denial or nulétion of the right to a fair trial in the

receiving state. It was in our view open to SIACproceed as it did in addressing
that question, by carefully analysing the actuadifpan and procedure of the State
Security Court in 88 442-448 of its determinatias,set out in 832 above. SIAC’s
conclusion was that although that court was nalamestic terms independent and



36.

37.

38.

39.

impatrtial, trial before it would not amount to angplete denial of justice. SIAC did
not act irrationally in reaching that conclusionhigh was based on a correct
statement of the issue and which was open to themrvidence.

Both parties sought to improve on that conclusigmtguing that the jurisprudence of
the ECtHR has passed beyond the general test sgpr@sSoeringto more precise
indications of when an expulsion would be opentction on article 6 grounds that
related to the impartiality of the tribunal in theceiving state. Neither of those
submissions was correct, for reasons that, becatighe weight placed on the
submissions, we must now explain.

Mr Sales said that the absence in this case ofbaegch of article 6 went beyond
mere deduction from Convention principles and autyyoand had been positively
decided in favour of the approach of SIAC Dmozd and Janousek v France and
Spainl4 EHRR 745. That was an unusual case, to tlenegtat Lord Bingham, at
817 ofUllah, said that he did not regard it as a foreign csall. D and J were
imprisoned in France on the basis of a sentencesetin Andorra by a court that
included the acting head of the police force. BH@HR declined jurisdiction under
article 6 in the domestic sense, holding that timelgkran court was not part of the
French legal order. However, it did consider a planmt that the detention in France
had been in breach of article 5. The French Repubdimed, under article 5.1(a),
that the detention had been lawfully pursued afoewiction by a competent court. In
considering whether the Andorran court so congtituulfilled that description the,
bare, majority of the ECtHR, at its 8110, remindedIf that a signatory state was not
obliged to verify whether the proceedings whictuhesl in the conviction that it was
enforcing were compatible with article 6, but ngtadopting the language 8bering
that a signatory state was obliged to refuse swebperation if it emerges that the
conviction is the result of a flagrant denial oftjae.

But the majority held that no such flagrant deriall taken place. That, said Mr
Sales, showed that a defect in the compositioh@tburt such as occurredbmozd,
arguably even more open to objection in articleréns than the military nature of the
State Security Court in Jordan, did not bring thsecunder th&oeringprinciple; or

at least, contrary to Mr Fitzgerald’s argument, dat necessarily attract ti&oering
principle. We would approach that argument witme caution. It is true that
Drozdhas been cited in subsequent cases, but foatesnsént of principle rather than
for its result. It was also open to Mr Fitzgeratd point out thatDrozd was, in
Convention terms, a fairly early case, when trgsigsmay not have been so clearly in
the court’s mind as it was after, for instance, dieeision inFindlay in 1997. More
fundamentally, however, the ECtHR does not seehat@ treated the composition of
the sentencing court as a separate and conclssime,ibut rather to have assessed the
general practice of the French Republic in treathmglorran judgments in a critical
light. And the issue was further blurred by thetfthat the objection now relied on
was available in relation to the sentencing courtt fot in relation to the court of
conviction.

We would agree with Mr Sales that if it were theeghat any element at all of lack
of independence of a foreign court attracted Sloeringprinciple then it would be
very difficult to see howDrozd could have been decided as it was. But for the
reasons that we have given we cannot refmotd as conclusive and fully reasoned
authority to that effect.



40.

4].

Mr Fitzgerald in his turn claimed to have conclesauthority in his favour, in the
shape of a decision of the ECtHR that became dlailafter the date of SIAC’s
determination,Al-Moayad v Germany4 EHRR SE22. The USA sought the
extradition of the applicant from Germany. He vagserson who would or might fall
within the terms of the President of the USA’s Rty Order of 13 November 2001,
which provided for the holding of prisoners on adegerm basis, without access to
lawyers or to judicial review, and for any triabtheventually took place to be before
a military court. The case was resolved by asg@s by the government of the
USA, which the ECtHR found that the German goveminiad been entitled to rely
on, that the applicant would not be held in a sgdet®tention centre without access to
legal advice, and would be tried before the ortxodaminal courts. However, the
ECtHR, after referring to the importance of thenpiple of a right to a fair trial even
in conditions of international terrorism, continyetl 8§ 101-102:

A flagrant denial of a fair trial, and thereby and# of justice,
undoubtedly occurs where a person is detained becail
suspicions that he has been planning or has costméit
criminal offence without having any access to agependent
and impartial tribunal to have the legality of higs her
detention reviewed and, if the suspicions do natv@rto be
well-founded, to obtain release.....Likewise, a d=idte and
systematic refusal of access to a lawyer to defenéself,
especially when the person concerned is detainedforeign
country, must be considered to amount to a flagiental of a
fair trial with the meaning of Art 6(1) and (3)(c)The
extradition of the applicant to the United Statesild therefore
raise an issue under Art 6 of the Convention ifreheere
substantial grounds for believing that following lextradition
he would be held incommunicado without having asdesa
lawyer and without having access to and being tiredhe
ordinary US criminal courts.

Mr Fitzgerald says that this passage demonstrhggdrial by anything other than an
orthodox criminal court, and certainly trial by ailitary tribunal, amounts to a
flagrant breach of article 6 iBoeringterms. However, it is plain from the first part
of the extract cited above that a very strong elgnrethe ECtHR’s concern was the
prospect of persons merely suspected of terroffshces being held without legal
advice for long periods in places such as GuantarBay (specifically addressed in
866 of the ECtHR’s judgment), where there werergfreeasons for thinking that the
holding authorities did not exclude the use ofurt(specifically addressed in 88 41-
42 of the ECtHR'’s judgment). It is not clear héav the holding of a subsequent
trial, if indeed any trial ever took place, bef@enilitary tribunal would, if that had
been the only complaint against the USA processge lieeen seen as a sufficiently
flagrant breach of article 6 rights.Al-Moayad cannot be read as deciding that the
prospect of a trial in any tribunal other than ¢mhodox civil courts of itself renders
an expulsion unlawful under article 6.

Conclusion on the issue of an independent and itigbaribunal

42.

Neither of these authorities accordingly causetuwdepart from the reasoning or the
conclusion that we set out in 835 above. If theglaints as to the independence and



impartiality of the State Security Court stood @dhey would not suffice to put the
United Kingdom in breach of th8oeringprinciple. We take a different view in
respect of the complaints as to the use in thosgsof evidence obtained by torture,
a conclusion that we need to explain in some detaithe next section of the
judgment.

Evidence obtained by the use of torture

Introduction

43.

44,

Our decision is that in this respect it was notrope SIAC to conclude that the
deportation of Mr Othman to Jordan would not brehihrights under the ECtHR,;
and therefore that SIAC’s decision dismissing hipeal against that deportation
order must be quashed and an order allowing theadye substituted for it.

We are very conscious that we can only so deci@&AC can be shown to have erred
in law. We are also conscious that both SIAC anelves are engaged in an area
in which there is no conclusive authority in thetBR; and that we have to tread
warily in view of the warning sounded by Lord Biragh in 820 of his speech in
Ullah:

It is of course open to member states to provideifihts more
generous than those guaranteed by the Conventignsuzh
provision should not be the product of interpretatiof the
Convention by national courts, since the meaning thod
Convention should be uniform throughout the stptesy to it.

We accordingly start by setting out the errorsa lcommitted by SIAC, which we
explain further in the rest of the judgment.

Errors of law committed by SIAC

45,

46.

SIAC understated or misunderstood the fundameraiaire in Convention law of the
prohibition against the use of evidence obtainedoblyire. Counsel for the Secretary
of State said that it was no part of his submissmsay that if it is clear that a trial
will take place on the basis of evidence obtaineden torture, whether of the
individual themselves, or third parties, that tiatuld not involve flagrant denial of
justice. Accordingly, once SIAC had found as & faat there was a high probability
that evidence that may very well have been obtametbrture [SIAC 8436]; or in
respect of which there was a very real risk thatd been obtained by torture or other
conduct breaching article 3 [SIAC 8437]; would bémdtted at the trial of Mr
Othman; then SIAC had to be satisfied that suchesge would be excluded or not
acted on. The grounds relied on by SIAC for notlihg a threatened breach of
article 6 in that respect were insufficient.

We emphasise that that is not or not primarily iiccsm of SIAC’s reasoning in
terms of rationality, though we do consider addisily that SIAC’s conclusions did
not follow rationally from its findings of fact. Rather, our principal finding is that
SIAC erred by applying an insufficiently demanditggt to determine the issue of
whether article 6 rights would be breached.



47.

In addition to that general, and fundamental, er@AC erred in the following
further respects, which contributed to, but takentiemselves did not cause, its
failure to find a breach of article 6 in this case:

) SIAC was wrong, in assessing the rules as to thassibility of evidence in a
foreign case, to give weight to the domestic pplecithat admissibility is a
matter for the domestic legal system [SIAC, 8§ 437]

i) The effect of the speeches in the House of Lords and others (No 2yvas
wrongly stated, with the result that SIAC wrongllied on that case for
support for its conclusions [ibid]

i) In its analysis in its 8439 SIAC wrongly allowedetf to be influenced by the
potential for derogation on the part of a signattate: see 88 21-24 above.

The use of evidence obtained by torture

48.

49.

The use of evidence obtained by torture is prodebitn Convention law not just

because that will make the trial unfair, but alsa anore particularly because of the
connexion of the issue with article 3, a fundamientaconditional and non-derogable
prohibition that stands at the centre of the Cotigarprotections. As the ECtHR put
it in 8105 of its judgment idalloh v Germanyi4 EHRR 32:

incriminating evidence-whether in the form of a femsion or
real evidence-obtained as a result of acts of mu®eor
brutality or other forms of treatment which candbaracterised
as torture-should never be relied on as proof ef uittim’s
guilt, irrespective of its probative value. Anther conclusion
would only serve to legitimate indirectly the st morally
reprehensible conduct which the authors of Art.3 toé
Convention sought to proscribe or, as it was sd pul in the
US Supreme Court’s judgment in tRechincase 342 US 165,
“to afford brutality the cloak of law”

That view, that the use of evidence obtained biuteror ill-treatment is prohibited not
just, or indeed primarily, because of its likelyrelrability, but rather because the state
must stand firm against the conduct that has pediube evidence, is universally
recognised both within and outside Convention lawWhat is, with respect, a
particularly strong statement to that effect, gitin multitude of equally strongly
worded authorities, is to be found in 817 of theesh of Lord Bingham i v Home
Secretary (No2)2006] 2 AC 221.

SIAC was wrong not to recognise this crucial défere between breaches of article 6
based on this ground and breaches of article 6dbsiseply on defects in the trial
process or in the composition of the court. Ratimeits conclusions in 88 442-452 of
its determination, that are set out in 8 32 abdvegated the possible use of evidence
obtained by torturgari passuwith complaints about the independence of thetcour
see in particular SIAC at 88449-450. That causadt to recognise the high degree
of assurance that is required in relation to prdoegs in a foreign state before a
person may lawfully be deported to face a triat thay involve evidence obtained by
torture.



The evidence likely to be used in Mr Othman’s stiahd SIAC’s approach to it

50. Concern was expressed about two types of eviderkiest, statements that had been
made before the public prosecutor. Second, evalgivenviva vocein the course of
proceedings. The former category is the morevagleto this case, and the more
difficult, and we will concentrate upon it. Suehidence had been deployed against
Mr Othman in his trialsn absentia in the circumstances described in 88 3-4 above,

and was expected to be used in his retrials omrretu

51. Asto that evidence, SIAC said, at its 88 436-48igady set out in 831 above:

We have expressed the view that there is a highghibty that
evidence which may very well have been obtainettdatment
which would breach Article 3 ECHR would be admitted
because the SSCt would probably not be satisfigttttere had
been such treatment or that it made the makereoStiitement
to the Prosecutor say what he did....We cannot cdeclu
particularly in the light of the incomplete infortien we
inevitably have, that the evidence was probablyaioled by
treatment breaching Article 3. We can only coneltitht there
was a very real risk. The Jordanian courts mighte

Mr Sales seised on the latter finding, that SIAQIdanot conclude that the evidence
was probably obtained by torture, to say, as weststdod him, that this case could not
in any event pass ti&oeringthreshold. We do not agree. Once there wa®fa real
risk” of evidence in breach of a fundamental prdfoh of the Convention being
adduced, it was necessary for SIAC to satisfyfitget there could be excluded the

further risk, that such evidence would be actetbypthe Jordanian court.

52. SIAC approached that task not by reliance on angthn the MoU, or other
undertakings specific to this case, nothing of s@t having been sought or given;
but by relying on the normal operation of the Jorda legal system. We have
already set out what it said in that discussiort, fou ease of reference we repeat

SIAC's final conclusion in 88449-450 of its detemaiion:

449. We have discussed at length the approadhmec$ECt to
the admission of statements to a prosecutor allgggeen as a
result of prior ill-treatment. Although we takeetlriew that a
contribution of factors would probably make theriedtunfair

in that respect, they do not constitute a completaal of a fair
trial. The existence of a legal prohibition on #missibility
of such evidence cannot be ignored, nor the faat ttre SSCt
would hear evidence relating to the allegationke Mole of the
Court of Cassation in reviewing and at times owvainhg the

conclusions of the SSCt on this issue is materfdle want of
evidential or procedural safeguards to balancebilvelen of
proof, and the probable cast of mind towards statgsnmade
to a prosecutor/judge in a civil law system, althin a security
court dominated by military lawyers, does not sdfifor a
complete denial of justice.



450. There is a danger, given the inevitable fomusvhat is

said to be potentially unfair about the retrial, fimcussing

exclusively on deficiencies when deciding whetlnaré would

be a total denial of the right to a fair trial,lvat than looking at
the picture of the trial as a whole. That is whas to be done
however and it is that picture as a whole whichladsus to our
conclusion on this issue.

53. Paragraph 450, we have to say, shows exactly SlA&@'sr in approaching the
guestion of evidence obtained by torture as just element in the overall issue of
whether the trial as a whole would be fair; rattlean as a separate question that
raised fundamental Convention issues reaching leffemboundaries of article 6. It
was that mischaracterisation of the issue thaSIE&d{ to undervalue the importance
of the risk that the impugned evidence would irt tae used at the retrials; and thus
not to address at the level required the risk odaticome that would constitute a total
denial of justice irBoeringterms.

54.  As we have seen from its § 449, SIAC reached itlasion that there would not be
a complete denial of justice in relation to the o$@vidence obtained by torture by
relying on the process, admittedly not wholly datitory, before the SSCt and the
Court of Cassation. That view sits very ill withA€’s own findings about that
process. Leaving aside the evidence of the app&lown experts (which, however,
SIAC showed no sign of having rejected), thereetsosit in 8149 of the determination
a damning verdict by Amnesty International:

The Amnesty International Report of 4 May 200&prdan:
Amnesty International calls for investigation intaleged
torture and ill-treatment of detaineestalled on the Jordanian
Government to establish immediately an impartiald an
independent investigation into continuing repofftsocture and
ill-treatment of political suspects for the GID, iasponse to
what it described as persistent complaints of tertun
incommunicado detention by the GID in its detentamantre
near Wadi Sir in Amman; such allegations about @éPention
had been made for many years. It continued tawecgeports
of detainees being forced to sigonohfessions”which were
then used against them in trials before the Statei@y Court,
which frequently failed to investigate complainisdefendants
that they were tortured in pre-trial detention aitefd to reject
evidence allegedly obtained under torture. AltHolawyers
reported that some defendants had had convictiom$ a
sentences overturned by the Court of Cassationubecaf
“improper methods of investigationthe court still was said to
give inadequate attention to torture allegationsnewhere the
death penalty was involved.

55. And that evidence was mirrored in SIAC’s own cosains. At 88 412-416 SIAC
said:

412. In our judgment, at the retrial, the SSCt Mot dismiss
out of hand the allegations that incriminating evide had



56.

S7.

been obtained by torture, even though they haven libe

subject of a previous ruling. But, it is extremelylikely that
the Appellant would succeed in showing, and it wlolé for
him to do so, that that earlier ruling should bargded in the
absence of further very strong evidence, which nesuld

itself be unlikely to be available.

413. There is therefore a high probability that thast
statements made to the Prosecutor which incriminate
Appellant will be admitted at the retrial, as thegre at the
original trials. The Court would listen to evidenand
argument that they had been obtained by torturk-toeatment
or threats beforehand by the GID. We do not regaad likely
that the Appellant would succeed in excludingrifeom the
trial, either because of an earlier judicial rulimpich could
not in practice be controverted by new evidencehemause of
the evidential difficulties of proving to the SSCthat the
confessions had been obtained as a result of seatmient.

414. If there were an incriminating statement made leetbe
Prosecutor which had not been the subject of egdicial
ruling, which was alleged to be the result of tksea past acts
done by the GID, the SSCt would consider the ewideabout
how it was obtained, and its finding could be rexad by the
Court of Cassation. It would again be for the Al or
defendant to prove this point, and we accept teavbuld find
that difficult. It would appear that the bar in gtiae is set high,
and any records which would support such an aliegadre
unlikely to exist or to be kept. The SSCt may beywewilling
to accept that the procedure before the Proseccohortd
realistically and demonstrably be tainted by pilietreatment.

416.....the SSCt does not enjoy a good reputatiorcdocern
about evidence that might have been obtained byrtor

SIAC’s concern about the difficulty for a party proving that evidence had been
obtained by torture was amply justified by theriteof lack of the basic protections
against prior ill-treatment or means of assistitggpgroof that is set out in 8439 of
SIAC'’s determination, quoted in § 31 above.

It was not open to SIAC to conclude on that evidetiat the risk of the total denial
of justice that is represented by the use of ewdeobtained by torture had been
adequately excluded. SIAC could not have so caeduf it had properly understood
the status in Convention law of this aspect oChat6.

That conclusion suffices to require us to reveil$e€CS decision, but we mention also
a number of other respects in which we think tHACSwas led into error.



The role of the domestic legal system in the adbiliég of evidence

58. In 8§ 437 of its determination, set out in § 31 aldvIAC referred to the jurisprudence
of the ECtHR that treats issues as to the admiggibif evidence as “essentially a
matter for the domestic legal system”. That pasnof course well established, in
cases such aSchenk v Switzerlanadvhere what is under scrutiny are the orthodox
rules of procedure of a signatory state. If thodes make a certain piece of evidence
admissible, then the Convention will hesitate Itvedore finding them to be in breach
of article 6. But the issue of whether the ridegractice of a non-signatory state can
be relied on to ensure that evidence obtained tiyreois excluded is not an issue of
the rules of that state asadmissibility because the Convention has an absolute rule
that such evidence cannot be used. Accordinfjifhel foreign state has a rule that
admits such evidence, that rule is simply unactdptan Convention terms.

59. SIAC should therefore not have suggested that enctise of evidence obtained by
torture there is some sort of presumption in fawafuthe domestic law, whether that
is the law of a signatory or of a non-signatorytesta This error of analysis may have
contributed to SIAC'’s failure to take a sufficigntritical view of what it had found
out about the practice of the Jordanian courts.

The burden of proof on the appellant, ah@nd others (No 2)

60. Equally in its 8437 SIAC held that the decisiortlod House of Lords iA and others
(No2) placing the burden of proof in relation to the lagon of evidence allegedly
obtained by torture on the applicant was a faatdeading to SIAC’s conclusion, in
its § 439, that for Jordan to place the burdereiation to that issue on the applicant
was not unfair in itself. SIAC seems to have rdgd that as a central element in the
case. It misdirected itself in thinking thatand others (No2xfforded any support
for SIAC’s position.

61. A and others (No 2yvas about litigation in front of SIAC, and not aib@ criminal
trial such as that proposed before the State Swr€ourt in Jordan. It would
therefore in any event provide at best an uncenpairallel. But the House was
unanimous in holding that where the applicant chisglausible reason for thinking
that a statement might have been procured by ®ituwas for SIAC proactively to
institute enquiries. The contrast with the mem@djudicatory role of the SSCt, and
even more with the way in which that court disclearthat role, will be obvious. Itis
true that the majority then held that the evidesiceuld only be excluded if it were
established on the balance of probabilities thatis obtained by torture: see per Lord
Hope of Craighead at § 118 of his speech. Butl@aine to think that the majority
would have accepted that any proper duty of enquay been discharged when the
party on whom the burden rested was placed un@esdht of handicaps in making
his case that SIAC listed in the rest of its §439.

How Jordan would put its case

62. It will have been noted that SIAC sought to minientee relevance of the handicaps
just referred to by saying at the end of its 8439:



63.

But, again, we do not know how Jordan would putdage and
with what factual material were it a party to th€EHR, nor
what impact any derogation might have

This observation plainly relates back to the aléwe test for liability under the
Soeringjurisprudence that we have discussed in 88 21k4e To the extent that
SIAC allowed itself to be deflected from criticasessment of the practices of Jordan
and of its courts by hypothesis about the positbdordan were it a signatory state,
SIAC was wrong to take this course. That refeeemay well have contributed to
SIAC'’s disturbing failure to give proper weight tiee findings as to the defects in the
process of the SSCt that it set out in its § 439.

We have set out a series of errors of law made IBY Sn addressing the issue of
evidence obtained by torture, which drive us to tmnclusion that SIAC’s
determination cannot stand. Before leaving tlag pf the case we must mention
three further matters, one adduced by the appealiasttwo by the Secretary of State,
one of the latter being a matter of some signiftean

A whole life sentence after an unfair trial

64.

65.

SIAC was satisfied that there was no prospect cdtal sentence being passed in
Mr Othman’s case. There is however every prosgetdttie will receive a very long,
possibly a whole life, sentence if the convictisasordedn absentiaare upheld at a
future trial. He argued that that would represeiseparate or further breach of the
Soeringprinciple.

There is nothing in this point, which it is fair $ay was not really pressed before us.
If the trial is relevantly unfair, th&oeringprinciple is infringed whatever, or almost

whatever, the sentence that follows. If the igdhir, there is no authority to support

the idea that the imposition of a whole life sentem itself represents a total denial
of justice.

Imposition of Convention standards on non-Conventmuntries

66.

67.

Mr Sales warned us that the Convention structund, @en more so the courts of
signatory countries, should not try to impose thetipular rules of the Convention
upon non-signatory states. He referred to passtagthat effect in the judgments of
the ECtHR inDrozd and inMamatkuloy the latter being cited in 823 above. But the
Soeringjurisprudence does not do that. It treats thesaiaywhich non-signatory
countries run their affairs as their own businéss,requires signatory countries not to
deal with them if that would result in a persorbjsat to the jurisdiction of the
signatory country being exposed to the extremenigément of his article 6 rights to
which Soeringis limited.

In the course of advancing this argument Mr Sadeented to the analysis of SIAC
discussed in 88 21-24 above, as an example of l@wsignatory countries should
not be deprived of the possibility of acting in aywvthat was open to signatory
countries. He instanced the signatory’'s right dadrogation, and suggested
hypothetically that that would enable a signatdagesby derogating from article 6 to
admit evidence obtained by torture: something thatappellant contended was not
open to a non-signatory state if it wished to haitieens of signatory states extradited



or deported to it. That was a startling arguméme cannot think that it was right,
because the use of evidence obtained by torturagessgnot only article 6 but also
article 3, from which derogation is not possibl&ut we mention the point because
we think it well illustrates the error that SIAC mmitted in treating the issue of
evidence obtained by torture as one element iroteeall article 6 consideration of
the fairness of the Jordanian trial, rather thanamasissue that engaged distinctly
different and even more fundamental Conventionaslu

SSHD v AH (Sudarf007] UKHL 49

68.

69.

70.

Mr Sales pressed us very strongly with the guidaneen to this court by Baroness
Hale of Richmond in 830 of her speectS8HD v AH(Sudarjp007] UKHL 49. We
have addressed that guidance in general terms b 88of our judgment of today in
AS & DD, to which we would refer. Mr Sales said that veetdd not interfere with
the determination of SIAC, as an expert tribunaless we were quite clear that that
SIAC had erred in law.

We do not underrate the importance of Baroness '$i@aidance, but we have
concluded nonetheless that in this case it is oty th act on the analysis of SIAC’s
judgment that we have set out above. First, ejtpropriate diffidence, we think, in
Baroness Hale’s terms, that it is quite clear t88&C misdirected itself in law.
Second, although we do not undervalue the stat®8AC, the particular question of
law with which that tribunal and this court has hadwrestle in the present case is
comparatively novel, engaging issues of princigle:which, unlike the position as
seen by the House of LordsAiH(Sudan,)this court is as well qualified as is SIAC to
understand what the law is.

Our conclusion on the issue of evidence obtainedobtyire therefore remains that
SIAC misdirected itself in law and its determinaticannot stand.

Article 5

71.

The ECtHR has expressed doubt as to whether awmtmjeunder article 5 can be
raised in an expulsion case: see the observatibmmage 12 of the admissibility
decision inTomic v United Kingdonil4 October 2003). On the assumption that the
argument was open to him at all, Mr Othman raisadous concerns in relation to
article 5 in his written submissions. It is howevair to say that before us all that
was pressed, and that not with enthusiasm, wapdksibility that there might be
applied to Mr Othman on his return to Jordan timgtley period of pre-trial detention,
without access to judicial review, that appearedobéoavailable in Jordanian law.
That, if it occurred, would certainly infringe afe 5 in its domestic application; the
position in a foreign case such as the presentushnmore obscure. However, the
issue is precluded in practical terms by SIAC'sliing of fact in its 88 381-382 that
Mr Othman would be brought before a judicial auttyowithin 48 hours of arrest,
and that exorbitant extensions of that period wawdtibe sought. That is the end of
this point, and we say no more about it.



