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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantdipglicant a Protection (Class XA) visa
under s.65 of th#ligration Act 1958the Act).

The applicant, who claims to be a citizen of Inddagin Australia on valid visa. His visa
was cancelled

He applied to the Department of Immigration andz€nship for a Protection (Class XA)
visa. The delegate decided to refuse to grantiggeand notified the applicant of the decision
and his review rights by letter. The delegate reduihe visa application on the basis that
applicant is not a person to whom Australia hasgutoon obligationsinder the Refugees
Convention

The applicant applied to the Tribunal for reviewtloé delegate’s decision.

The Tribunal finds that the delegate’s decisioansRRT-reviewable decision under
S.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid application for
review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdieqtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 ConventiofafRg to the Status of Refugees as
amended by the 1967 Protocol Relating to the StaEt&efugees (together, the Refugees
Convention, or the Convention).

Further criteria for the grant of a Protection @3l&A) visa are set out in Parts 785 and 866
of Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defingitticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.
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The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225JIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR IMIMA v Respondents S152/20@804) 222
CLR 1 andApplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes of
the application of the Act and the regulations fmdicular person.

There are four key elements to the Convention d&fim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsiudes, for example, a threat to life or
liberty, significant physical harassment or illdéteent, or significant economic hardship or
denial of access to basic services or denial chafpto earn a livelihood, where such
hardship or denial threatens the applicant’s cayp&uisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemfiainst a person as an individual or as a
member of a group. The persecution must have ariabffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality However, the threat of harm need nothigeproduct of government policy; it may
be enough that the government has failed or islertalprotect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonesthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthaf persecutor.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbtely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &zhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-founded”
fear. This adds an objective requirement to theireqent that an applicant must in fact hold
such a fear. A person has a “well-founded feapj@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odqrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
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stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

Particular Social Group

The meaning of the expression ‘for reasons ofemivership of a particular social group’
was considered by the High CourtApplicant A’scase and also ipplicant S In Applicant
SGleeson CJ, Gummow and Kirby JJ gave the follovgmgmary of principles for the
determination of whether a group falls within thedidition of particular social group at [36]:

... First, the group must be identifiable by a cheastic or attribute common to all
members of the group. Secondly, the characteostattribute common to all
members of the group cannot be the shared fearekpution. Thirdly, the
possession of that characteristic or attribute rdissinguish the group from society
at large. Borrowing the language of Dawson Ajplicant A a group that fulfils the
first two propositions, but not the third, is mgral"social group” and not a
"particular social group". ...

Whether a supposed group is a ‘particular soc@aligrin a society will depend upon all of
the evidence including relevant information regagdiegal, social, cultural and religious
norms in the country. However it is not suffici¢inat a person be a member of a particular
social group and also have a well-founded feareo$grution. The persecution must be
feared for reasons of the person’s membershipeopénticular social group.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicant. The Tribunal also
had regard to the material referred to in the dalgg decision, and other material available to
it from a range of sources. Theplicant appeared before the Tribunal to give@awe and
present arguments.

The applicant first arrived in Australia as thed®l of a valid visa. Since that time he has
held several substantive visas throughout the 220gs.

Since the applicant has departed and returned strélia several times throughout the early
2000s

The applicant’'s most recent visa was cancelled.
Protection visa application

The applicant applied to the Department of Immigraand Citizenship for a Protection
(Class XA) visa in the early 2000s He claimed tPatson A threatened his life in City O in
the early 2000s, as Person A thought that he weslat girlfriend. He stated that he feared
being killed or harmed by Person A if he returnedhdonesia. He claimed that Person A and
his family are well known in Jakarta and that théharities are ‘one of his’ and that he has
the power to control them.



26. A statement made by the applicant was also lodgtdtie protection visa application, in
which he states he ‘will try and explain in deta# reason why | become illegal here in
Australia’.

27. The application for protection was refused by thkedate.
Review application

28. The applicant applied to the Tribunal on 21 Sepem@007 for review of the delegate’s
decision.

29. The Tribunal wrote to the applicant and advised ith@ad considered all of the material
which he had provided, but was unable to make auiable decision based on that
information alone. Therefore the Tribunal invité@ applicant to give oral evidence and
present arguments at a hearing.

30. The Tribunal received a written request from thpliaant to postpone the hearing as he
claimed that he needed more time to gather docustterstupport his case and to save money
so that his agent could help him during the headngribunal officer telephoned the
applicant and advised that the request to postgienbearing had been refused and the
applicant should attend the hearing on the schddidée.

31. The applicant’s sworn evidence at hearing incluthedfollowing, in summary:

[information about the applicant’s sworn ende amended in accordance with s.431 as it may
identify the applicant].

. His family lives in Jakarta.

. He does not have any relatives living in Austrata. contacts his family in
Jakarta each week. He usually buys an internaticaiihg vehicle.

. He studied in Australia in the early 2000s.

. In the early 2000s, he attended a function at aeém City O. The function
was put on by Person B and Person C, told himRbeton A said that he
wanted to assault the applicant as he thoughhtihhtad led to the break up in
his relationship with Person D (Person A’s partné#g did not see Person A
at the function. He saw one of Person A’s frierdis.does not know the name
of Person A’s friend; he is the Vietnamese guy wghalways with Person A.

. In 2003 Person D and Person A were in a relatignshi
. He did not know Person A until he met him in City O
. He knows Person A as he was Person D’s ex-boyfrideds good friends

with Person D’s sibling, Person E. Person E andadwe the same hobbies
Person E and his family since the early 2000s.

. After the incident at the function, he telephonedsen A and asked him why
he wanted to bash him. Person A said that it was Berson D. They decided
to meet up several days after the incident. He #eetiie designated meeting



place and Person A started punching him. He rdmstgehicle and the police
came. He told the police that nothing happenedeviffiends were with him
in the vehicle.

In the early 2000s he was living with a housem@ezson F.

In the early 2000s Person A departed from Austtdéahinks that he was
deported, but he is not aware of the reason why.

In the early 2000s he overstayed his visa and wasistralia illegally. He
stayed in Australia with the family of his frienéerson E.

In the early 2000s he was granted another visanarsdarted working for a
company.

His friends in Jakarta tell him that if they seede@a A, then Person A asks
after the applicant.

He has no right to reside in any other country.
He misses his parent in Indonesia and he woulddikasit her.
He has discussed a solution to his problem witlsdteA with his father.

He has relatives elsewhere in Indonesia. Howevecagng within Indonesia
is of no help as Person A has a network of peopie would help him
throughout Indonesia.

There is no guarantee that he will be safe elsesvimeindonesia.

He claims that he is a member of a particular $ag@up which comprises of
people threatened by Person A and his family.

In the early 2000s he visited Jakarta on a fewsioaa and did not have any
contact with Person A.

On one occasion in the early 2000s he visited &isnt in Jakarta. He claims
that a few days into the visit Person A telephadmischome in Jakarta and
disguised his voice to find out if he was there.Hdard Person A say that,
“He’s in Jakarta, he’s in Jakarta” and that is wherknew that it was Person
A He says that he then moved from his family homkve with his relative,
so that Person A could not find him.

He said that even some of his closest friends dicknow exactly where he
lived in Jakarta. Therefore it is not that surprgsthat nothing happened to
him during his visits to Jakarta since the ‘incitlen

If he returns to Jakarta he thinks that PersonrAj®friends, will kill him
because of Person D. Person A will find him anthdih.
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He has delayed making a protection visa applicdierause he had a different
visa and he did not know that a protection visa axaslable to him. He
convinced DIAC to let him stay after he had oversthone visa due to the
incident at the function in City O. He sought a@vitom two agents and he
was told that he did not meet the criteria for gipalar visa. DIAC should
have offered him a protection visa instead of teovisa he was granted.

A number of his friends were married in Jakarta yasr and he did not return
for the weddings because of the threats made IsoRé&. He said that his
friends told him that Person A attended some ofatbddings.

He would like the Tribunal to access the threeustay declarations which
were included with his other visa application. Teelarations were made by
his friends Person D, Person E and Person G. Tt¢lardéons were made by
them to confirm what happened at the function ity Ci. The declarations
were required as he was in Australia illegally wherapplied for his visa.
These declarations will support the fact that tieedent did actually occur.

He has relatives who are police in Indonesia arg to not think that moving
to another province would protect him from Person A

Person A has contacts in City O as well. Howevendsenever been bothered
by Person A’s contacts in City O, because his gl too small.

He does not know where Person A lives in Jakartahat he is doing there.
He heard that Person A came to Australia for aiBpeeason as he was in
trouble with the law in Indonesia due to a violemident. He does not know
if anyone was injured or killed during this incideRerson A’s sibling has
been in jail a number of times and he has seerththe news in Jakarta.

He cannot work legally at the moment. So he cléh@shouse, which he lives
in and he is working, earning several dollars pmirh

He is afraid to go to Jakarta. There is nothingdta him in City O. He wants
to visit his parent in Jakarta.

He is also concerned that family members in Jakasay be harmed by Person
A.

Person A threatened Person E’s sibling, Persom¢said that he would burn
down their family home in Jakarta. As a result Ber® and her parent visited
Person A’s family in Jakarta to see if the problesuald be sorted out.

The Tribunal received a submission from the apptigehich included a CD of the following
articles written in Indonesian:

[information about the applicant’s submission anezhth accordance with s.431 as it may
identify the applicant].

Extract from an Indonesian news publication whioh applicant states is
about Person | (Person A’s sibling);
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. Extract from another Indonesian news publicatiofictvithe applicant states is
about a recent incident in Jakarta involving Pe&spn

. Extract from an additional Indonesian news pubiacatvhich the applicant
states are about Mafia in Indonesia and Persopdysnt, Person J, is
mentioned; and

. Photo of two men, which the applicant states aredel and Person K
FINDINGS AND REASONS
Country of Reference

The applicant claims to be a national of Indon&sia Tribunal is satisfied on the evidence
before it, including the applicant’s passport tin&t applicant is outside the country of his
nationality, namely Indonesia.

Applicant’s claims

In essence the applicant claims that he is a meoflaeparticular social group, namely
people threatened by Person A and his family. Tipli@ant claims that Person A threatened
to kill or injure him as Person A thinks that thgphcant was involved in the breakdown of
his personal relationship with a mutual friend,d@erD. The applicant claims that Person A’s
sibling is a well known in Jakarta. The applicagdrs that he will be seriously harmed by
Person A or his associates if he returns to Jakarta

Credibility of the applicant

The applicant gave consistent evidence throughubéaring. His evidence at the hearing
was also consistent with the claims he made impication for a protection visa. He gave
evidence before the Tribunal in a straightforwai@hmer.

The applicant requested that the Tribunal obtagrthinee declarations which were made by
his friends Person D, Person E and Person G anvitipbto the Department. According to
the applicant the declarations confirm what hapgeatehe function in City O in the early
2000s The Tribunal has obtained the Departmert fé&ating to the applicant’s visa
application. The three declarations are not orfith®@btained by the Tribunal. However, in
any case the Tribunal accepts the applicant’s eersi what happened to him at the function
in City O as he has been consistent about it througthe review process.

Convention ground

As set out above, the persecution which the appiisars must be for one or more of the
reasons enumerated in the Convention definiti@te rreligion, nationality, membership of a
particular social group or political opinion.

In this case, the applicant claims that he is a berof a particular social group (PSG),
namely people threatened by Person A and his family

A PSG must be identifiable by characteristics orkattes common to all members.
However, the common attribute cannot be a commandepersecutiomnApplicant A & Anor
v MIEA & Anor(1997) 190 CLR 225 at 242.
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In this case the attribute linking the members tiogieis the fact that they have been
threatened by Person A and his family. Therefoeeuthiting characteristic is the fear of
persecution. Having considered and applied the Bighrt’s decision iApplicant Athe
Tribunal is not satisfied that the applicant is @miver of the PSG as claimed as by definition
no such PSG exits.

Further on the facts before the Tribunal no otlfeGRarises in this case. The Tribunal accepts
that the applicant was threatened by Person Aadents. However the threat arose from a
misunderstanding, on Person A’s part, involvingmdle friend. The dispute in this claim is

a private one between two people, namely PersomdAle applicant The Tribunal finds that
the essential and significant reason for the tho€aarm by Person A was not for any
Convention-related reason.

Well founded fear of persecution

Further the Tribunal is not satisfied that the agapit has a well founded fear of persecution. For
the reasons set out below, the Tribunal is nosfadi that there is a real chance of persecution in
the reasonably foreseeable future should the aprilioe returned to Indonesia.

By way of background, the applicant claims thatfitst time Person A threatened him was at a
function in the early 2000s. At that time it isiok@d that Person A, via a mutual friend, said that
he wanted to assault the applicant, as he thobghhe had led to the break up in his relationship
with Person D. The applicant then telephoned Pefsand suggested that they meet up to
discuss Person A’s concerns. They then met sedaya later. At the meeting the applicant
claims that Person A started to assault him, dtedehe scene by vehicle. Since that time, the
applicant claims that the only contact that heHaswith Person A was when he thinks Person
A called his family home in Jakarta while he wasitung. During this telephone call no threat
was made against the applicant.

No past harm

Notwithstanding that Person A is said to have tierezd the applicant several years ago, no harm
or further threats have been made by Person Adafiplicant. Further, the applicant has
returned to Jakarta on three occasions since imescRerson A threatened him. The threats made
by Person A did not prevent the applicant frommang to Indonesia since that time. Also, the
applicant claims that some of Person A’s ‘contdots’ in City O, however there is no evidence
that the applicant has ever been threatened ordthby his contacts in City O.

The Tribunal notes that the applicant subjectivleves that there is a real chance of harm to
him from Person A or his family, due to the claimegbutation of Person A’s family in
Indonesia. However the factual basis for this fearot borne out as the applicant has already
returned to Indonesia on a number of times andammihas occurred to him.

Future harm

The facts of this case do not tend to support gptiGant’s claims that he would be killed or
threatened if he returned to Indonesia. The apmiicas already returned to Indonesia on three
separate occasions since Person A threatenedodn&ill him and nothing has happened to the
applicant to date. There is no evidence suggeshiaighis friends or family are aware of any
threat made against him by Person A or his agdihts.most that the applicant’s friends pass
onto him is that Person A asks about the applisamtiereabouts from time to time.



47.

48.

49.

50.

The Tribunal notes that while past events will ofpgovide a reliable means of predicting
future persecution, this will not always be theeca&’here however, as in this case, there has
been no substantial change in country conditiorie@applicant’s circumstances the fact that
no past harm was suffered is a reliable guide éoiding if the applicant’s fear of being
persecuted for a Convention reason is well-founded.

Having regard to the real chance test, as setimweaand the applicant’s evidence, the
Tribunal is not satisfied that there is a real d®athat he would, for the essential and
significant reason of his membership of a particateial group or any other Convention
reason suffer serious harm if he returned to Indianeow or in the reasonable foreseeable
future.

CONCLUSION

In summary, the Tribunal is not satisfied thatdipelicant has a well founded fear of
persecution in Indonesia for a Convention reason.

Having considered the evidence as a whole, theuiabis not satisfied that the applicant is a
person to whom Australia has protection obligationder the Refugees Convention.
Therefore the applicant does not satisfy the doteset out in s.36(2)(a) for a protection visa.

| certify that this decision contains no informatihich might identify
the applicant or any relative or dependant of fhy@ieant or that is the
subject of a direction pursuant to section 44theMigration Act 1958

Sealing Officer’s I.D. Ilward




DECISION

51. The Tribunal affirms the decision not to grant &pplicant a Protection (Class XA) visa.



