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SIR MICHAEL HARRISON:

Introduction
1.

This is an application by the claimant, Mr Ompydor judicial review to quash two
decisions of the defendant, the Secretary of Statdhe Home Department, dated
respectively 10th February 2006 and 23rd June 200Be later decision was made
following the application for judicial review of ¢hearlier decision and it was expressed
to be supplementary to the earlier decision. Tl@mant amended his grounds
following the later decision and permission wasnggd by Pitchford J following the
amendment of the grounds. In granting permissiitthford J remarked that, in his
view, the proportionality point should be argued.

This case is unusual in that the claimant, wiroes from Nigeria and who represented
himself during the hearing, has now qualified aso#icitor since he came to this

country in 1996 although he has never been grdatae to enter or remain. It is right

that | should pay tribute to the manner in whichcbaducted his case which was well
prepared and competently presented.

Immigration history

3.

As may be expected from the fact that the clainecame to this country in 1996, there
is a considerable immigration history to this ca3dere are really two strands to that
history — the history of immigration applicationsdadecisions, and the history of the
claimant's legal studies — but the two intertwimel & would not really be helpful to
try and separate them out.

On 14th May 1996 the claimant arrived in thetehiKingdom and claimed asylum,
having been returned from New York because he wagyla false British passport.
Asylum was refused in September 1996 and a substgpeeal was dismissed by an
adjudicator on 19th May 1998. There followed apgpda the Immigration Appeal
Tribunal and to the Court of Appeal, the formemigedismissed in March 1999 and the
latter being dismissed in October 2000. During titae the claimant had begun his
undergraduate law degree at the University of Eastdon in September 1998. On
20th July 2000 he applied for exceptional leavaeimain which was subsequently
refused on 17th March 2001.

Shortly before that, on 12th January 2001, tlemant had raised human rights
grounds following the coming into force of the HumRights Act 1998 on 2nd October
2000. That application was refused by the defendad the claimant's subsequent
appeal was dismissed by an adjudicator on 20th IM&@02. About a month
previously the claimant had graduated, having oethhis undergraduate law degree.

Having been granted leave to appeal againstathadicator's determination, the
Immigration Appeal Tribunal dismissed his appeall®th November 2002. It will be
necessary to refer to parts of those determinat@nthey feature in the decisions to
which this application relates. Permission to appe the Court of Appeal was refused
on 6th January 2003.
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10.

11.

12.

In September 2002, shortly before the Tribungbeal decision, the claimant had
started a Master's degree at the London Schoolkohdnics. In February 2003 he
applied for leave to enter and remain as a studetamplete his Master's degree.

On 5th August 2003 he wrote to the defendanuirmgy about the progress of his
application, informing the defendant that, aftemgdetion of his Master's degree, he
intended to undertake the Legal Practice CourigeaCollege of Law in London where
he had been offered a place. He stated:

"l understand that | will be required to leave th at the completion of
my LLM, and to apply for a student visa from outsithe UK for any
further course of studies.

Sir/Madam, | would appreciate it if you would pledst me know the

status of this application as | would need my pasddp leave the UK and

apply for a student visa from abroad in order ttfo the proposed

course of studies. My passport was submitted thighapplication."
The claimant graduated with his Master's degneovember 2003. Shortly before
that, in September 2003, he had enrolled on thalllegactice Course at the College of
Law in London. On 8th March 2004 he submitted dhier application for leave to
remain as a student in order to complete that eoutde subsequently completed the
Legal Practice Course in September 2004.

About a month after he had applied for leaveetnain as a student to complete the
Legal Practice Course, there occurred an event upbich the claimant places
considerable reliance. In April 2004, having rge€i a letter requiring him to report at
Becket House every Friday, which clashed with hig tlass, the claimant telephoned
Becket House on 17th April 2004 and spoke to a Mkd8 who told him that the
computer records showed that he had been grantegbgonal leave to remain prior to
his last application and that there was therefareneed to report. He advised the
claimant to contact the defendant's Croydon offiicea copy of the decision letter.

On 19th April 2004 the claimant spoke to a MexAat the Croydon office who
confirmed that there was a "progress decision” isnfile but, for policy reasons, he
could not give any further details over the photite advised the claimant to write in
for a copy of the decision. The claimant immedjaterote to the defendant on the
same day, asking for a copy of the decision letter.

That account is confirmed by Mr Baker and kg thcords which have been produced.
The computer records show the following entries:

"There seems to be large discrepancies with thes.ca’he system shows
that the subject was refused asylum and granted Hilfere is no date on
the file or system for the expiry of this leaveurthermore, according to
the system the subject currently has an outstantHiRA and two
outstanding LTR applications. ...

| advised the subject to contact the HO througtshblgitor to establish
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13.

14.

15.

16.

17.

exactly what status, if any, he has.

Neither the subject or his reps have any knowledgmnfirmation of his

grant of ELR. If the subject has extant ELR thdrywre we accepting

and processing applications for leave as a stutient?
There followed a sorry story of inaction on gagt of the defendant, both in responding
to the request for the decision letter that hadnbesguested confirming that the
claimant had been granted exceptional leave toirgraad in making a decision on the
claimant's application to remain as a student. ifguthat period, which lasted until
10th February 2006, the claimant made telephon&s @ad wrote letters to the
defendant seeking expedition.

In September 2004 the claimant completed higalLé’ractice Course. On 2nd
September 2004 he wrote to the defendant inforrargof that fact and of his wish to
proceed with his 2-year training contract. OnNatch 2005 he again wrote asking for
consideration of his application to be expeditedaose he had been unable to secure a
training contract due to the absence of a studesator permit. He enclosed letters of
rejection from law firms and also a statement frbim partner, Ms Kashi Abu, in
support of his request. She stated that she hadrkiim since 1999, they attend the
same church and they had been together since Dec&003.

Not having received any replies to his lettdrs,claimant wrote a letter of complaint to
the Immigration & Nationality Directorate's CompiaiUnit on 5th May 2005 setting
out the history of the matter, explaining the difiliies he was having obtaining a
training contract and seeking the Unit's intervemti Apart from an acknowledgement,
nothing was heard from the Complaints Unit.

Eventually, in August 2005, the claimant marmhge secure a training contract with
Cranbrook Solicitors in llford. On 7th December030he wrote to the defendant
informing her of that fact and again requestingeaision on his application, explaining
that he had written to the Complaints Unit somermsbnths ago and had received no
response. Again, there was no response so, onFHdttuary 2006, he wrote to the
Director of the Immigration & Nationality Directdea setting out the history of the
matter and asking him for information about therent position relating to his
application submitted over 3 years ago.

Some two days later, he received the decigtiarldated 10th February 2006 refusing
his application. By that time he was six month® ihis training contract. Following
his application for judicial review on 19th ApriD@6, the defendant issued a further
supplementary decision letter on 23rd June 2006ubs&juent to the grant of
permission by Pitchford J on 31st October 2006,dhenant successfully completed
his training contract on 28th February 2007 andlstrMarch 2007, he was admitted to
the Roll of Solicitors. On 26th April 2008 the icteant married his partner, Ms Abu.

Decision letters

18.

The first decision letter dated 10th Februadp& referred to the claimant's training
contract with Cranbrook Solicitors, making the gdimat he was required to have an
entry visa for that purpose and stating that it \dawt be appropriate to allow him to
enter outside the Immigration Rules and that orfm®ad he could apply for entry
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19.

20.

21.

22.

23.

clearance if he wished. It was stated that thenaat's length of stay in the United
Kingdom of 9 years and 11 months would not meetrésedence requirements of the
Immigration Rules. Dealing with the Article 8 inngations, it was stated that his
circumstances had not changed significantly siheeTribunal's determination of 19th
November 2002. It was said that his training asobcitor was not a sufficiently
compelling reason to grant leave to enter excealipnoutside the Rules, again
referring to his ability to apply for entry cleamnfrom abroad to return as a student or
trainee solicitor.

The next paragraph stated:

"It is also noted in one of your letters that ydairm to have been granted
exceptional leave to remain in the United Kingdovfau have never been
granted leave to enter and so had never been drarteptional leave to
remain."

After stating that there were no issues givisg to discretionary leave, the decision
letter summarised paragraph 353 of the ImmigraRattes relating to a fresh claim,
stating that some points were dealt with in thédmial's appeal determination of 19th
November 2002 and that the remaining points, tatagether with the material
previously considered, would not have created asomgble prospect of success,
concluding that the claimant's submissions do naiumnt to a fresh claim and that there
was therefore no right of appeal.

Finally, the decision letter stated that théeddant was not prepared to reverse the
decision to refuse leave to enter on human rigidargls which had been upheld by the
adjudicator on 20th March 2002 and by the ImmigratAppeal Tribunal on 19th
November 2002.

The supplementary decision letter of 23rd J20€6 stated that the claimant's
submissions relating to Article 8 of the ECHR dat amount to a fresh claim. It stated
that the claimant had not been granted leave ter @mtremain during the 10 years he
had been here. It concluded that there were ilcserit compassionate circumstances
to justify a concession on any of the grounds thise

The letter then set out the considerationsnté® account in considering whether the
interference which removal may cause to the clatlmaiamily or private life was
disproportionate. Firstly, reference was madentostatement of Ms Abu, stating that
there was no evidence that they were in a relatipnakin to marriage and that their
relationship was entered into in the knowledge isf grecarious immigration status.
She could accompany him to Nigeria for him to apfplyentry clearance there or she
could remain in the United Kingdom and support ppliaation by him from abroad to
return as the unmarried partner of a person setee. Finally on that aspect, reliance
was placed on paragraphs 57 and 58 of the adjodatetermination of 20th March
2002 together with the Tribunal's determination 18th November 2002. It was
concluded that the claimant's removal would not amdo an unlawful interference
with his family life.
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24. The decision letter then turned to considematib the claimant's Article 8 right to a
private life. It accepted that he may have esthbll a private life in the United
Kingdom, but it was concluded that any interferervegh it was necessary and
proportionate to the wider interest of the mainteaof an effective immigration
policy because his private life had been estaldisivbilst he was in the country
unlawfully.

25. It was noted that the claimant had worked & UWhited Kingdom and owned property
here in the knowledge that he had no rights to nemere. Reference was made to his
entry to the United Kingdom using a false passportl996 and to the adverse
credibility findings by the adjudicators in 1998da2002. In the light of those matters,
it was noted that he had not provided details of e had purchased a property and
obtained a mortgage when he was here unlawfullydahehot have a valid passport as
proof of identity.

26. The letter then referred to the claimant's eyplent as a trainee solicitor stating that
if, despite the lack of evidence, he were to lasenaining contract by having to return
to Nigeria to apply for entry clearance from thateyould not amount to a breach of
his private life. It was not considered that Adi8 was engaged by his wish to pursue
his training contract, but, if it was, any intedace was proportionate.

27. Overall, it was not accepted that the existesfcany family or private life that the
claimant may have established constituted a safftty compelling reason to make an
exception to the normal practice of removing thate remain in the United Kingdom
illegally. It was therefore concluded that his oaal would not breach Article 8 and it
was determined that his submissions did not amtmuatfresh claim so that he had no
further right of appeal.

Tribunal determinations in 2002

28. As both decision letters referred to the deteations of the adjudicator on 20th March
2002 and of the Immigration Appeal Tribunal on 18tbvember 2002, | should next
refer to the relevant conclusions in those deteations.

29. In his determination of 20th March 2002, th@uditator stated at paragraphs 57 to 59
as follows:

"57) | do not see how the removal of the Appelladit be in any way
disproportionate. The Appellant has only beenhi&a tnited Kingdom
since May 1996. He still has a child in Nigeriaonves with a maternal
uncle with whom he is in regular contact. His otbkild is living with
his ex-wife in Ghana.

58) The information before me does not suggesfppellant has any
close relatives living in the United Kingdom. Adilgh he appears to be
in a relationship with a British woman who he haswn for two and a
half years, | was not told about any definite nege plans and his
girlfriend did not attend Court to give evidence.

59) | accept that the Appellant is employed arslrhade commendable
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efforts to improve his education. However, non¢heke factors
outweigh the need to maintain effective immigratoamtrol. His
removal from the United Kingdom will clearly berespect of a
legitimate aim of the Respondent to maintain aicieffit and orderly
control of immigration and it is clearly lawful.”
30. Inits determination of 19th November 2002, lthenigration Appeal Tribunal stated at
paragraphs 28 and 30 as follows:

"28. We turn to the Article 8 claim. In this redave should say at the
outset that the appellant has clearly used his @pmopriately and well
while in the United Kingdom. The relevant datetlms regard March
2001 (sic). That is the date of the refusal of #ggplication for
exceptional leave to remain on human rights grountise appellant has
been paying tax without recourse to public fundgesiearly 1997. He
works in a Housing Association and has purchasedotin home. At
date of decision he was well on the way to achgvhe upper second
class degree in law that he obtained in Januarg.2@ubsequent to that
he has engaged upon further studies. He has minatirecord and is a
member of a church. He is also in a relationshifh vinis current
girlfriend and has been for the past two and a kelrs. We have
statements from both him and her concerning thatiogiship. Miss
Richards is a British citizen whose family is ongily from Jamaica. She
says that they plan to get married some time neat.y She has never
visited Nigeria.

30. Having considered these matters in the rosndeamust, we
consider that it would not be disproportionatedmove the appellant. In
particular we consider that there are not insurntethle obstacles to him
and Miss Richards living together in Nigeria. Thet that she has not
been there in no sense militates against her j@inim there.
Alternatively it is perfectly open to him to matngr and he would no
doubt have the opportunity to do so prior to departand apply to return
as her husband or alternatively if they were natriaé to apply to come
as her fiancé. No doubt he has established aéife, and no doubt that
life has been established at a time when he hésagblgrlegitimately been
pursuing his appeal rights in this country. Howeves our view that in
this case balancing the claims of family and/ovate life against the
need to impose immigration controls that are bdfigcéve and fair, it is
not disproportionate to his family and/or private for him to be
removed."
Rule 353 of the Immigration Rules
31. Although the decisions impugned in the presase relate to an application to enter or
remain as a student, they also involve consideratfowhether the claimant's human
rights submissions amount to a fresh claim undde B63 of the Immigration Rules
1999. Rule 353, so far as material, provides:

"When a human rights or asylum claim has been eefud any appeal
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relating to that claim is no longer pending, thecisien maker will

consider any further submissions and, if rejectet, then determine

whether they amount to a fresh claim. The subrissill amount to a
fresh claim if they are significantly different frothe material that has
previously been considered. The submissions willy de significantly

different if the content:

(i) had not already been considered; and
(i) taken together with the previously considenedterial,

created a realistic prospect of success, notwitldgtg its
rejection. ..."

Authorities

32.

33.

34.

At the hearing, the claimant referred me to authorities relating to Rule 353 fresh
claim cases, both of which were decided subsequémtthe decisions in the present
case. Firstly, the case of WM (DRC) v Secretanftite for the Home Department
[2006] EWCA Civ 1495, where the Court of Appeal set the test for fresh claim
cases under Rule 353, namely whether the new rahtéasken together with the
material previously considered, creates a realiptiospect of success before an
immigration judge applying the rule of anxious $oy That test was described by
Buxton LJ as a somewhat modest test. As was méd ¢ his judgment, a
determination by the Secretary of State of a fidahm under Rule 353 is only capable
of being impugned by judicial review on Wednesbgrgunds. Although the test is
one of irrationality, a decision will be irrationdlit is not taken on the basis of anxious
scrutiny.

Secondly, in the subsequent case of AK (Afgétan) v Secretary of State for the
Home Department[2007] EWCA Civ 535, Toulson LJ put the test fdnet
decision-maker in the following way:

"23. Precisely because there is no appeal froradwerse decision under
rule 353, the decision maker has to decide whe#merindependent
tribunal might realistically come down in favourtbie applicant's asylum
or human rights claim, on considering the new niatéogether with the
material previously considered. Only if the Homeci®tary is able to
exclude that as a realistic possibility can it safee said that there is no
mischief which will result from the denial of thepmortunity of an
independent tribunal to consider the material.”

There are two other cases not referred to ethtraring to which | ought to refer.
Shortly before | was about to give judgment in ttase, the House of Lords' decisions
in the cases of Chikwamba v Secretary of Statettier Home Departmeni2008]
UKHL 40 and _EB (Kosovo) v Secretary of State foe tHome Departmen2008]
UKHL 41 were published. | therefore gave the garin opportunity to make written
representations on the relevance, if any, of tliases to the present case. The parties
have made further representations about those wdsels | have taken into account.
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35.

36.

37.

In Chikwamba the House of Lords considered when it may be @ppate and
proportionate to dispose of a human rights appeahe basis that the appellant ought
properly to leave the country to apply for entrgastance from abroad. Giving the lead
opinion, Lord Brown referred to the Home Office ipglthat, if there is a procedural
requirement for a person to leave the United Kimydand make an application for
entry clearance from outside the United Kingdonthsa person should return home to
make an entry clearance application from thererd lBrown suggested that the real
rationale for the policy was to deter people froaming to this country in the first
place without having obtained entry clearance yjesiing those who do come to the
very substantial disruption to their lives involved returning them abroad. He
continued at paragraph 42 as follows:

"42. Now | would certainly not say that such anechve is in itself
necessarily objectionable. Sometimes, | acceptjllitbe reasonable and
proportionate to take that course. IndeEkinci still seems to me just
such a case. The appellant's immigration histoag appalling and he
was being required to travel no further than torfsery and to wait for no
longer than a month for a decision on his applicati Other obviously
relevant considerations will be whether, for exampghe applicant has
arrived in this country illegally (say, concealedthe back of a lorry) for
good reason or ill. To advance a genuine asylamcWould, of course,
be a good reason. To enrol as a student would Al relevant would
be for how long the Secretary of State has delayedealing with the
case — see in this regaiB (Kosovo) v Secretary of State for the Home
Department [2008] UKHL 41. In an article 8 family case theoppective
length and degree of family disruption involvedgaing abroad for an
entry clearance certificate will always be highdyewant. And there may
be good reason to apply the policy if the ECO athisdbetter placed than
the immigration authorities here to investigate ¢te@m, perhaps as to the
genuineness of a marriage or a relationship claifetiveen family
members, less good reason if the policy may ulehgatesult in a second
section 65 appeal here with the appellant abroaduaable therefore to
give live evidence."

At paragraph 44 Lord Brown stated:

"44. | am far from suggesting that the Secretdr$tate should routinely
apply this policy in all but exceptional cases.thea it seems to me that
only comparatively rarely, certainly in family casavolving children,
should an article 8 appeal be dismissed on thes kihsit it would be
proportionate and more appropriate for the appelarmapply for leave
from abroad."

In that case it was held that the removal efappellant to Zimbabwe would violate her
and her family's Article 8 rights. The facts ohtltase were very different from the
present case.
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38. The case of EB (Kosov@ the most recent decision on the effect of delarticle 8
cases. In dealing with the issue of delay at #&rihg of the present case, the parties
relied on the Court of Appeal decision_in HB anfless v Secretary of State for the
Home Departmenf2006] EWCA Civ 1713, where Buxton LJ set out erggraph 24
of his judgment nine propositions derived from ¢hehorities relating to the effect of
delay. That case involved four individual caseselil to be heard as test cases by the
Court of Appeal. One of those four cases was #se of EB (Kosovo)vhich was the
only one which subsequently went on appeal to tbasd of Lords.

39. Lord Bingham, giving the lead opinion, dealstfiwith some general matters relating to
appeals on Article 8 grounds. In doing so, heesstat paragraph 12:

"It [the appellate immigration authority] will, fagxample, recognise that it
will rarely be proportionate to uphold an order femoval of a spouse if
there is a close and genuine bond with the otheusp and that spouse
cannot reasonably be expected to follow the remosause to the
country of removal, or if the effect of the orderto sever a genuine and
subsisting relationship between parent and chiBlut cases will not
ordinarily raise such stark choices, and thera general no alternative to
making a careful and informed evaluation of thetdaaf the particular
case. The search for a hard-edged or bright-lifeeto be applied to the
generality of cases is incompatible with the difftcevaluative exercise
which article 8 requires."

40. Turning to the issue of delay, Lord Binghantextaat paragraphs 14 to 16 as follows:

"14. It does not, however, follow that delay i tthecision-making process
is necessarily irrelevant to the decision. It mdgpending on the facts,
be relevant in any one of three ways. First, thglieant may during the
period of any delay develop closer personal andhkties and establish
deeper roots in the community than he could hawevshearlier. The
longer the period of the delay, the likelier theda be true. To the extent
that it is true, the applicant's claim under aeti@ will necessarily be
strengthened. It is unnecessary to elaborate plst since the
respondent accepts it.

15. Delay may be relevant in a second, less oymay. An immigrant
without leave to enter or remain is in a very praxss situation, liable to
be removed at any time. Any relationship into varscich an applicant
enters is likely to be, initially, tentative, beiegtered into under the
shadow of severance by administrative order. iBhilse more true where
the other party to the relationship is aware ofapplicant's precarious
position. ... A relationship so entered into maagll be imbued with a
sense of impermanence. But if months pass withalgcision to remove
being made, and months become years, and yearesiscgear, it is to be
expected that this sense of impermanence will &atkthe expectation
will grow that if the authorities had intended &move the applicant they
would have taken steps to do so. This result dégpen no legal doctrine
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but on an understanding of how, in some cases,smwray work and it
may affect the proportionality of removal.

16. Delay may be relevant, thirdly, in reducing tieight otherwise to
be accorded to the requirements of firm and famigration control, if
the delay is shown to be the result of a dysfunetieystem which yields
unpredictable, inconsistent and unfair outcomes. .

41. 1 should also mention that Lord Bingham stated, although he agreed with some of
Buxton LJ's propositions in the HBase, he did not comment on them because
consideration of an appeal under Article 8 calls dobroad and informed judgment
which is not to be constrained by a series of pigtee rules.

42. Again, the relevant facts of EB (Kosowegre very different from the present case, and
the delay in that case was one of over 4% years.

Submissions
43. | now turn to the submissions made by the gamtvhich include matters raised in the
written submissions relating to the two latest HoakLords' decisions.

44. Firstly, the claimant placed reliance on thet that he was told by Mr Baker on 17th
April 2004 that he had been granted exceptionaldda remain and that, despite his
request for the decision letter, the matter wasaddtessed by the defendant until these
proceedings when the file records were producedthé meantime, he continued with
his studies whilst waiting for his passport whiah lad requested in his letter of 5th
August 2003, but which had never been providedryg Wwhilst waiting for the decision
letter relating to the grant of exceptional leawedmain. The claimant did not rely on
the doctrine of legitimate expectation in respdcthe representation that he had been
granted exceptional leave to remain.

45. Miss Chan, who appeared on behalf of the defethdubmitted that in the absence of
any reliance on legitimate expectation, what Mr &akad told the claimant was
irrelevant to the Article 8 issue. She relied ba tontent of Mr Baker's file record as
showing that there was not an unequivocal or ungothis statement by him that the
claimant had exceptional leave to remain and shghasised that the defendant had
never confirmed such a grant in any written documérhne file record was wrong and
it was not possible to say how that had arisen.

46. Secondly, the claimant relied on the delayealithg with his application for leave to
remain as a student and with his request for tlhigside letter relating to the grant of
exceptional leave to remain. He submitted thatpdeod of delay in relation to his
student application was one of 3 years commenaiog fthe date of his application
made on 21st February 2003 for leave to remain sisident to pursue his Master's
degree. The period of delay in dealing with hipuest for the decision letter relating to
exceptional leave to remain was from the date efl&iter of 19th April 2004. He
submitted that the defendant had not taken intowatdcthe delay in dealing with those
matters in her decision letter, nor had she pralaley explanation for it. He relied on
the case of EB (Kosovpparticularly in relation to the formation of hislationship
with Ms Abu during the period of delay. Finally this context, the claimant told me
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47.

48.

49.

50.

51.

that he would not be able to practise as a sofiaitdNigeria without first qualifying
there as a solicitor which would take a furthereang.

Miss Chan accepted that delay might be a retdfaator to make it disproportionate to
require the claimant to go back to Nigeria to makstudent application from there, but
she submitted that the basis of the whole apptinatiad fallen away because he is no
longer a student, having finished his training.e T$sue of delay was now academic as
he no longer required leave to remain as a studedthe should now go back to
Nigeria and apply from there, either under the Higbkilled Migrant Scheme or on the
basis of his marriage to a British citizen.

In dealing with the case of EB (Kosoyb)iss Chan suggested that the delay of 3 years
from February 2003 to February 2006 for which tkeé&ddant was responsible should
be considered in relation to the period of 12 ye¢laesclaimant has spent here, and that
during much of that period the claimant could netréemoved because he was pursuing
legal proceedings. The claimant had started stgdyn September 1998 without
permission, well before his student applicatiofr@bruary 2003. It was submitted that
he had now achieved his objective of qualifyingaasolicitor without having had
permission to do so and he had thereby benefiwu the delay rather than having
been prejudiced by it. Miss Chan submitted that ¢laimant's relationship with his
wife was a recent one and that the 3-year periodetdy was not "the result of a
dysfunctional system which yields unpredictablepimsistent and unfair outcomes", as
described by Lord Bingham in the case of EB (Ko3ovo

Thirdly, the claimant contended that the defend requirement that the claimant
should leave the country to obtain entry cleardnm® abroad had been shown by the
House of Lords in Chikwamb@ be unlawful. It was contended that the use f#lse
passport, a common practice of asylum seekers,eb?syago could not render the
claimant's case on a par with the appalling imntignahistory in the case of Ekinci
which had been mentioned by Lord Brown.

Miss Chan, on the other hand, submitted thatcthimant's immigration history was
appalling. Having used a false passport in 19@6sgent the next 7 years pursuing a
protracted series of appeals against the refusalanbus asylum and human rights
claims, eventually exhausting his appeal right3d@3. In the meantime, he had started
studying in September 1998 and had bought a pyper999. He did not apply for
student leave until 4% years after he had stattetymg and he has never had any kind
of leave in the United Kingdom, whether as a studerotherwise. It was submitted
that his immigration history was therefore such tjr@ater weight should be accorded
to the importance of immigration control.

Fourthly, the claimant relied on his relatiapswith his wife, Ms Abu, who, in a very
recent statement dated 30th April 2008, explaited $he is a British citizen settled in
the United Kingdom and that she married the clainem26th April 2008. She had
known the claimant since 1999 and they had beeetheg since December 2003. It
was submitted that the claimant now has a strosg @ a marriage application under
the Rules and that the defendant's insistence oy eearance had been shown by the
House of Lords in the Chikwamlzase to be unjustified.
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Miss Chan, on the other hand, pointed outttaiclaimant's marriage to Ms Abu was
very recent and that their relationship was esthbtl in the knowledge that the
claimant was not entitled to be in the United Kiagdand was liable to removal at any
time. It was contended that the claimant couldrreto Nigeria to make an application
for entry clearance on the basis of marriage owtwk under the Highly Skilled
Migrants Scheme. It had not been suggested tkawvifieé could not travel to Nigeria
and there were no children involved. She couldegibccompany him or remain in the
United Kingdom for the time that it takes to proxése entry clearance application. In
those circumstances, it was submitted that suagainement would be proportionate
and not inconsistent with what Lord Brown had saithe Chikwambaase.

Fifthly, the claimant relied on his length @sidence in the United Kingdom which
amounted to 10 years at the time of the decisitiarke whereas it was only 6 years at
the time of the Tribunal's determination on 19thvélmber 2002.

Finally, the claimant raised a rather sepamadter arising from paragraph 26 of the
decision letter of 23rd June 2006 in which, he sittish, there was a plain implication
that, because he had used a false passport indi®®ecause of adverse credibility
findings by the adjudicators in 1998 and 2002 nefato his asylum claim, he may
have purchased his property and obtained a mortigagieception. The claimant said
that the defendant had not previously raised thattenwith him. He had owned the
property since 1999, he had paid his taxes, henbagiminal record and he had kept
the defendant informed about the progress of lgial Istudies.

Consideration of submissions

55.

56.

57.

| begin my consideration of those submissiogsréminding myself that, on an
application for judicial review of a decision retag to a fresh claim, | am concerned
with the rationality of the decision on Wednesbgrgunds, including the application
of anxious scrutiny. The decisions in this caseewmade before the case of WM
(DRC), but Miss Chan accepted that the correct tesaftresh claim is whether the
new material, taken together with the material fmesly considered, creates a realistic
prospect of success before an immigration judgéyagpthe rules of anxious scrutiny.

Whilst a number of points were raised by theigs they all arise from the claimant's
application for leave to remain as a student. Hpalication is now academic because
the claimant is no longer a student. There istherooutstanding application under the
Rules for the defendant to deal with. The claimaas not made a marriage
application, nor has he made an application unueHighly Skilled Migrant Scheme.
If such an application were made other than fromoath, it would have to be
considered in the light of the House of Lords' dexi in_Chikwamba All that remains

is the Article 8 claim which was parasitic on thedent application which is now
academic.

In my view, it is at least arguable that théeddant's requirement for the claimant to
obtain entry clearance from abroad for leave teras a student was disproportionate
in the light of Lord Brown's observations in Chikwiaaand in the light of the delay of
the defendant in dealing with his student applaati At the time of the decision, he
had a bit less than a year of his training to catgpl However, that is now academic as
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he has finished his studies and there is now revaek in-country student application
or any other application under the Rules for thieni@ant to consider.

With those observations in mind, | turn to édesthe points that were raised.

| deal firstly with the claimant's point thatr Baker told him on 17th April 2004 that
he had been granted exceptional leave to remairmyi view, the claimant was right
not to rely on legitimate expectation in respectladt representation because the file
record, which | set out earlier, shows that theitpmswas not unequivocal. Not only
does the record not show any date for the expirthefalleged leave, but the system
shows that there was an outstanding human rightéicapon and two outstanding
applications for leave to remain which would novdé&een outstanding if the claimant
had exceptional leave to remain. As the file statfiee defendant would not have been
accepting and processing applications for leaventer or remain as a student if the
claimant had already been granted exceptional leavemain. It seems to me that it
was plainly an error and that no document granérgeptional leave to remain has
been issued by the defendant or received by thmatd. Although the claimant must,
in my view, have doubted whether he had really bgemted exceptional leave to
remain, | can see that his hopes would neverthdiase been raised and, for that
reason, it was regrettable that the error on tleewas relayed to him, and it was even
more regrettable that the claimant had to waitosw Ito be told the true position. It
cannot be said that this matter was not takenantmunt by the defendant because the
decision letter of 10th February 2006 refers im®ito one of the claimant's letters
claiming to have been granted exceptional leaveehosain and it states categorically
that he had never been granted leave to enterahddsnever been granted exceptional
leave to remain. This seems to me to have beemnfdortunate episode which
understandably has given rise to a sense of groevay the claimant, but | am not
satisfied that it affects the rationality of thect#on or that it impinges in any
significant way on the claimant's Article 8 rights.

For the sake of completeness, | should menti@t | am not impressed by the
claimant's reliance on the defendant's failurertwigde him with his passport pursuant
to his alleged request in his letter of 5th AugR803 which | set out earlier in this
judgment. That letter shows the claimant's williags at that time to leave the United
Kingdom when he had finished his Master's degreerder to apply from abroad to
undertake the Legal Practice Course, but the clatinvas not requesting his passport in
that letter — he was inquiring about the progrefski® application because he would
need his passport eventually. | do not considat tite failure to provide the claimant
with his passport is a matter on which the claimzant properly rely in his Article 8
claim.

| next deal with the issue of delay. Althoutje defendant's decision letter of 10th
February 2006 is plainly directed to the claimaapplication of 8th March 2004 for

leave to remain as a student to pursue the LegatiPe Course, | would accept that the
period of delay should be taken as commencing fi@application for leave to remain

as a student to pursue his Master's degree datddF2bruary 2003. The period of
delay in dealing with the claimant's student agian was therefore a period of 3
years.
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It is necessary to consider the issue of dilaye light of the observations of Lord
Bingham in the case of EB (KosovoFirstly, the development of closer personal and
social ties and the establishment of deeper rodise community — in other words, an
increase in the establishment of the claimantiggeilife.

Although, as a matter of common sense, thenelaii's private life must have become
more established during the 3-year period of delhist he was pursuing his studies,
this was not a matter at the forefront of the chaitfs case and there is very little
evidence relating to it. The claimant's right tgpmvate life under Article 8 was,
however, expressly considered by the defendanhéndecision letter of 23rd June
2006, concluding that any interference with it cbhé justified in the circumstances of
his case.

Secondly, so far as delay is concerned, thedaof the sense of impermanence with
the expectation that the defendant would have takeps to remove the claimant if she
had intended to do so. Once again, there is vitlgy évidence expressly dealing with

that aspect, save for the anticipation raised byBdker's representation that he had
been granted exceptional leave to remain, whiénsatter which | have already dealt
with.

Thirdly, so far as delay is concerned, whethex delay was the result of a

dysfunctional system which yields unpredictablezomsistent and unfair outcomes.

Whilst the delay of 3 years can properly be csicl, as can the delay in dealing with
the erroneous file record relating to the granexdeptional leave to remain, | do not

consider that they could be said to be the redudt dysfunctional system in the sense
mentioned by Lord Bingham as yielding unpredictaliieonsistent or unfair outcomes.

In fact, the claimant has benefited from the defend delay in that he was able to
pursue his studies during the period of delay whth result that he has since qualified
as a solicitor. In that sense, the claimant hadeen prejudiced by the delay — he has
positively benefited from it, without ever havindptained leave to enter. | do not

accept the suggested prejudice of not being betaljppeactise as a solicitor in Nigeria

for 3 years. The claimant should have known thdttet the position from the outset.

It is correct to say that the defendant diddeztl with the issue of delay in either of the
decision letters. She did, however, deal with rietters that had arisen during the
period of delay, such as the length of residendegba period of 10 years, the
claimant's relationship with Ms Abu and the claif®mprogression to a solicitor's
training contract. The defendant did not apologisgive an explanation for the delay
or for the failure to reply to the claimant's leste In my view, that was a regrettable
discourtesy — she should have done so — but whalesant to this case is the effect
of the delay which, as | have said, is that thenwat has ultimately been able to
qualify as a solicitor without having obtained leawe enter.

The next point raised, which was the requirdn@obtain entry clearance from abroad
for leave to enter as a student, is a matter whiblave already dealt with in my
preliminary observations.
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| turn next to the claimant's reliance on legtionship with Ms Abu. At the time of
the Tribunal's determination on 19th November 2@Q2,claimant was relying on his
relationship with a Miss Richards. Such evidere¢hare was before the defendant in
this case relating to his relationship with Ms Alas contained in her statement dated
1st March 2005 which was sent in support of ther@at's request for expedition of a
decision on his student application to enable lureecure a training contract. She sent
details of her job and immigration status and shted that she had known the claimant
since 1999, they attended the same church andhéeypeen together since December
2003. She was not, of course, married to the aatmat that time; they were not
married until 26th April 2008. Such evidence asré¢hwas before the defendant was
that they had been in a relationship for about 2#ry at the time of the decision letter
of 23rd June 2006. In paragraph 20 of that decikter, the defendant stated that no
evidence had been provided that they were in d@igakhip akin to marriage, their
relationship had been commenced in the knowledggethie claimant might be required
to leave the United Kingdom and it was open to teeaccompany him to Nigeria
whilst he applied for entry clearance or she cawlehain in the United Kingdom to
support any application he may make from abroad.

In my view, the evidence before the defend&ouathe claimant's relationship with
Ms Abu was scant and the defendant was entitlasbmoment on the lack of evidence.
Furthermore, there was no suggestion, nor has bese any suggestion, that she could
not accompany the claimant to Nigeria if she wisteedo so. There were, and are, no
children from the relationship. Divorced from thtident application which is now
academic, the Article 8 claim before the defendimsted on family life was a weak one.
In my judgment, there was no realistic prospedt sficceeding before an immigration
judge.

The penultimate point raised related to ther@at's further 4 years of residence in the
United Kingdom since the Tribunal's determinatiomhat was a matter taken into
account by the defendant in the decision lette23stl June 2006. Indeed, the claimant
had made a long residency application under pgpag?a6B of the Rules which was
refused in that letter but which is not a matterspad by the claimant in this court.
The increased length of residence would no douhiltrén increased integration with
society but, as | stated when dealing with thiseaspnder the heading of delay, there
was very little evidence relating to it, save thathad worked, studied and owned a
property. The evidential basis of the private lfgpect of the Article 8 claim was
lacking and there was, in my view, no realisticgpect of it succeeding before an
immigration judge.

The final point raised related to the claimmmbmplaint about the implication in
paragraph 26 of the decision letter of 23rd Jur@2®at he may have purchased his
property and obtained a mortgage by deceptiommyirview, that complaint is justified
because it had never been raised by the defendanbpsly and such evidence as there
was was insufficient to support such an implicatidnwas, in my view, regrettable that
the defendant saw fit to raise it. It does nowéwer, affect the overall rationality of
the defendant's Article 8 decision.

Conclusions

SMITH BERNAL WORDWAVE



72.

73.

74.

75.

76.

77.

78.

79.

80.

81.

82.
83.

| am impressed by the way in which the claimaad successfully pursued his legal
studies and finally qualified as a solicitor, and Is to be commended for the
professional way in which he has conducted his.chseel sure that if he is eventually
allowed to enter or remain to practise as a soliam this country, he would be a
valuable member of that profession. However, hislent application is no longer
relevant as it has become academic.

Having considered all the relevant aspecthefremaining Article 8 claim relating to
his private and family life, both individually armdimulatively, | am not persuaded, for
the reasons that | have given, that there waslstiegrospect of the claim succeeding
before an immigration judge. Although that was that test applied by the defendant
because her decision letters preceded the cas&/bfDRC), the result of applying that
test is consistent with the final decision of tle#ethdant. Whilst | am doubtful whether
the first decision letter of 10th February 2006 \olnave satisfied the test of anxious
scrutiny, the second decision letter of 23rd JuB@62 when taken together with the
decision of 10th February 2006, does, in my vieatis§y that test.

In the final result, | am not persuaded tha tefendant's decision was, in the
circumstances, irrational.

Any application that the claimant may now se&éfmake based either on his marriage
or under the Highly Skilled Migrant Scheme would/&é&o be considered based on his
present circumstances and in the light of the Hamideords' decisions of Chikwamba
and EB (Kosova) However, for the reasons | have given, | havechaed that this
application for judicial review of the decisions aeain February and June 2006 must
be dismissed.

Yes, Miss Naftalin.

MS NAFTALIN: | am instructed by the Secretarly State to apply for costs in the
usual way.

SIR MICHAEL HARRISON: Sorry?

MS NAFTALIN: Sorry, my Lord, to apply for casin the usual way following the
event, and also a form of order, my Lord.

SIR MICHAEL HARRISON: Thank you, what do yoave to say about that, Mr
Omoruyi?

MR OMORUYI: My Lord, thank you for the judgntenl oppose the application for
costs on a number of grounds. Firstly, prior te thearing of this application |
specifically wrote to the defendant to withdrawsthpplication for judicial review and
make a voluntary departure with my wife, then mytmper, we would be leaving for 5
years and the defendant refused.

SIR MICHAEL HARRISON: Sorry, can you repeaath You requested what?

MR OMORUYI: | specifically wrote to the defeauut --
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SIR MICHAEL HARRISON: Yes.
MR OMORUYI: -- to withdraw this applicationrfgudicial review --
SIR MICHAEL HARRISON: Yes.

MR OMORUYI: -- and make a voluntary departtoeNigeria with my wife to make
an application for entry clearance as a spouse,viaa in April, and the defendant
refused this by letter dated 13th March. In thiselr --

SIR MICHAEL HARRISON: Sorry, could you first all refer me to where | find the
letter that you say you wrote to the defendantrasto withdraw the....

MR OMORUYI: | have got --
SIR MICHAEL HARRISON: Sorry.
MR OMORUYI: | have got a copy here for you.

SIR MICHAEL HARRISON: You have a copy. Thatthe best way, rather than me
trying to find that. Thank you very much. (Hanjled

Thank you. Would you just give me a momentlevhread the letter._(Long payse
Yes, and then the reply is within the same ynsl it?

MR OMORUYI: The reply is the next --

SIR MICHAEL HARRISON: 13th March?

MR OMORUYI: 13th March.

SIR MICHAEL HARRISON: Thank you very much. Wa moment, that cannot be
the reply. The letter you have just shown to mzOig April.

MR OMORUYI: No, the letter of 13th March isetbne — is this one here. It is right
at the back.

SIR MICHAEL HARRISON: Right at the back.
MR OMORUYI: Soitis 13th March.

SIR MICHAEL HARRISON: Yes, | have that letter
MR OMORUYI: From me to the Treasury Solicitor

SIR MICHAEL HARRISON: | see. | was readiretletter of 29th April. | should
start from the back. Just give me a moment agalhyou. (Pausg

Then there was a reply on the same day.

SMITH BERNAL WORDWAVE



106.
107.
108.

109.

110.

111.

112.

113.

114.
115.
116.

117.

MR OMORUYI: On the same day.
SIR MICHAEL HARRISON: Again | will read that(Pausg
Yes, thank you, | have read that.

MR OMORUYI: My Lord, the letter of the 13thofm the Treasury Solicitors states
that | failed to report, that is not correct be@usm correctly reporting every month,
just to put that on the record. The last paragrépd last two lines of paragraph 3 of
the letter it says:

"I am instructed that you did not report when regdi"
But that is not accurate:

"In light of these considerations, my client does agree to withdrawal of
this judicial review on the basis that you will neala voluntary
departure.”

| had my ticket, which | explained to Megandfg] and a copy of the ticket is also here
for you, which | forwarded to her client as welhdathis is a copy of the ticket.
(Handed

This was in order to bring this claim to anl efter my qualification as a solicitor. But
the Secretary of State refused because in my apiMegan Addis took a personal
interest in the matter.

SIR MICHAEL HARRISON: Just a moment. Let loek at the.... Where do | get the
date of this? _(PauseThank you.

MR OMORUYI: My Lord, just to point out, thet a flexible ticket. What | have been
doing, | have been changing the date as and whesssary. So the first time the ticket
was issued was way back in March and | have beangthg and every time — I've got
a new one, so this will.... But the point | makerelation to this, this case has come
this far. | appreciate that the taxpayers' morey tbeen spent, of which | have been a
taxpayer myself for over 12 years now, which | exptd to Megan Addis that |
withdraw this application for judicial review andake a voluntarily departure, she
refused. | had no choice. As you read from migtetf 29th April, paragraph 7, | have
clearly said:

"In view of your client's position" --
SIR MICHAEL HARRISON: Sorry, paragraph 7 ohat?
MR OMORUYI: Of the letter of 29th April.
SIR MICHAEL HARRISON: Yes, | have it.

MR OMORUYI: Paragraph 7, | have clearly said:
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"In view of your client's position that she will hagree to the withdrawal
of this application for judicial review, | have nalternative but to
continue with the matter."

This is not an application that was — it wasaaplication that the Secretary of State
would not agree to. She wanted to come to couwrtvea came to court, my Lord. So |
oppose the application for costs. | appreciaté tdpgpayers' money has been spent on
this case, but | have been a taxpayer myself aitearly made it clear in my letter of
29th April, well before the judicial review, | saiil paragraph 2, | said:

"During our without prejudice telephone conversagiof 13th March" --

SIR MICHAEL HARRISON: | am so sorry, you aeing rather quickly. You are
reading from what now?

MR OMORUYI: The same letter of the 29th, pmaph 2.
SIR MICHAEL HARRISON: Paragraph 2, thank yotes.

MR OMORUYI: | said clearly there, this wadtée was addressed to the Treasury
Solicitor for the attention of Megan Addis:

"During our without prejudice telephone conversagiof 13th March 2008
| proposed to withdraw this application for judici@view in order to
save time and costs to taxpayers (of which | haenla taxpayer for over
10 years)."

And | then explained what | wanted to do, and #fesed that | couldn't withdraw this
application for judicial review.

So, my Lord, | oppose this application fortsoslt is clear that this matter would not
have ended up in a hearing, but because the Sscddt&tate clearly refused to my
withdrawal of this application for judicial reviemany, many months ago.

SIR MICHAEL HARRISON: Thank you very much.
Now Miss Naftalin, what do you say about that?

MS NAFTALIN: My Lord, | have not understodaetreason the claimant has given as
to why costs should not follow the event as is ugughese matters. It is true to say,
obviously, that the claimant did make this offeMiarch 2008, but your Lordship will
see from the letter from the Secretary of Statthéoclaimant dated 13th March 2008
that your Lordship just read that this offer waseissence not considered to be a
genuine offer, that the claimant would remove hifmgeluntarily to Nigeria. Your
Lordship is well aware of the history of this caaad the Treasury Solicitor and her
client, the Secretary of State, felt that the offienply was not genuine and that is why
the offer was refused — the offer to settle wasigedl. Further, the claimant had
drafted a consent order, the terms of which arefligreet out in the Treasury Solicitor's
letter of 13th March in the first paragraph. Helladfered to withdraw his judicial
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review claim on the basis that he would return tgelNa in order to apply for entry
clearance, but it specified that the SecretarytateSvould agree that he had an Article
8 claim in the United Kingdom. That is made clemay, Lord, in the last sentence of the
first paragraph of the Secretary of State's |etter3th March.

My Lord, clearly --

SIR MICHAEL HARRISON: He may have an Articg& claim. Whether it will
succeed or not....

MS NAFTALIN: Indeed. My Lord, the simple neatis the Secretary of State is not in
a position to bind the hands of an Entry Clearadffeer in Lagos, should the claimant
have voluntarily departed and made that applicatnoNigeria. It is not the Secretary
of State's decision, it would be the Entry Cleaea@dficer's decision, it is not a matter
for the Home Office. My Lord, that is why the drabnsent order that the claimant
proposed was not accepted and the offer to withavas/not accepted.

SIR MICHAEL HARRISON: If one looks at the éirborm of consent, it says:

"... the Secretary of State is satisfied that thlain@ant may have
established family life with his partner, Miss KashR Abu, and the
Claimant has agreed to seek entry clearance imdberd ..."

It is attempting, is it not, to in effect say hegising to go back to make his Article 8
claim from abroad. He has to specify what thedetB claim is about, the reason why
he is going abroad.

MS NAFTALIN: Certainly, my Lord. First oflalas | said, it was not considered to be
a genuine offer, firstly. Pursuant to that, thairdlant has actually not purchased any
aeroplane tickets. He purchased those on 3rd 200@&

SIR MICHAEL HARRISON: Wait a moment. Thesesome — | was looking at the
date of.... Where are you suggesting that occurs?

MS NAFTALIN: My Lord, there is.... My Lord, doubt you have it in the court's
bundle, but the claimant certainly sent the Treassmlicitor an e-ticket, my Lord,
booked on the Internet, which was dated 11th —apes, 3rd June 2008. My Lord, |
can pass it up if you would like to look at it.

SIR MICHAEL HARRISON: No, | have been handad e-ticket. It seems to say
outward bound on Friday July 11th.

MS NAFTALIN: My Lord, yes, but it was purctel the ticket was purchased after
the offer was made by the claimant to withdrawijtlticial review.

SIR MICHAEL HARRISON: There does not seenb¢oany date on mine of when the
ticket was purchased.
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MS NAFTALIN: My Lord, | have a printout of aemail from British Airways dated
3rd June 2008. | do not know if that is what ybardship is looking at.

SIR MICHAEL HARRISON: Could I just see whaiwhave?
MS NAFTALIN: Certainly.

SIR MICHAEL HARRISON: Yes, down the bottonghit-hand corner it says 3rd
June; is that right?

MS NAFTALIN: In this — I will just tear it ow

SIR MICHAEL HARRISON: If it is difficult, jushand up the whole file and | will
hand it back to you after | have looked at the doent. (Handed

That | think is probably consistent. Whatavé is a different document from yours,
but it does have down the bottom right-hand cowofet 3rd June, which is the same
date as this document you have just producedink thhad better hand this file back to

you. (Handeyl
MS NAFTALIN: | am grateful.

SIR MICHAEL HARRISON: Thank you very much.

MS NAFTALIN: My Lord, the point is the offevas not thought to be a genuine offer,
that is why the offer to settle was not acceptedhsy Secretary of State, and in that
event it is my submission that costs should folline event as in the usual manner,
because the Secretary of State has — as you canoge¢he file, my Lord, there has
been a great deal of correspondence, a lot of tiasebeen taken up with this case and
costs --

SIR MICHAEL HARRISON: Some of it due to thelay of the defendant.

MS NAFTALIN: My Lord, the delay is not an eetional delay and, my Lord, the
situation is such that the claimant has broughtjdléial review and it has not been
granted, and in my submission costs should follesvevent in the usual way.

SIR MICHAEL HARRISON: Right, thank you veryuch.
Yes?

MR OMORUYI: My Lord, firstly, the defendantulsmitted that my offer was not

genuine. My Lord, you will recall that for 4% ysat was the one chasing the
defendant to deal with my immigration matter. Iswet underground. The defendant
just didn't do anything about my immigration mattémas writing and telephoning the

defendant to deal with my immigration matter. hat is the case, as you rightly
accepted in your judgment, then it is not apprdprfar the defendant to say that my
offer was not genuine. There was no reason fdraksumption at all because | clearly
said to her, to make (inaudiblehat | was going to buy my ticket, | was goimggo

SMITH BERNAL WORDWAVE



152.

153.
154.

155.

156.

157.

158.

159.

160.
161.

162.

away because the whole matter was stressful. &be akay, she was going to take
instructions from her client and revert back to amra&] she did.

My Lord, in relation to the consent orderitsa the bottom, "Kindly let me have your
comments as soon as possible on the numbers belbgave my numbers on which
she contacted me.

SIR MICHAEL HARRISON: Sorry, you are readiingm where?
MR OMORUYI: | reading my letter of March 13ihthe....

SIR MICHAEL HARRISON: March 13th, "Kindly letne have your comments as
soon as possible"”, yes.

MR OMORUYI. So we could discuss the conserttep and if she wanted any
amendment made we could have made that straightaméyesolved the matter. But
instead she sent me a letter at about 7.00pmettex Wwhich followed, where she said
they do not agree to withdrawing this claim at éhe phoned me by telephone, she
telephoned me first to say this, and then she thenietter to me by email as well on
the same day. So | had no choice. | said cle¢arher --

SIR MICHAEL HARRISON: You are going very fasCan you speak a little more
slowly.

MR OMORUYI. | then had no choice but to caonry with this claim. | appreciated
from the outset that this was taxpayers' moneygoased, which | explained to her of
which | have been a taxpayer myself, having beantgd permission to work in 1997.
For over 11 years, | have been a taxpayer. | amiesl and | said clearly to her, "Let
me withdraw this claim and go away" and she saal,"and the defendant would not
agree to that.

Another point | submit to you, my Lord, isshi The ticket that you have with you
dated the 3rd is a flexible ticket. What happerergtime | had to update the airline to
say, "l am not leaving on that day and | will geteav ticket." So every time | update
the airline they send me a different --

SIR MICHAEL HARRISON: When did you first gig?

MR OMORUYI: The first one | got was in Marck.was the same day that | spoke —
that was a booking, | had not paid for that. Afstre telephoned me — the first
booking | made was in March, the same day | spake er. When she telephoned me
and said that her client was not willing to agre¢hte withdrawal, | have to cancel that
because | could lose £1,200 if | wasn't going yo fl then change it to a flexible ticket,
of which you have a copy there, and | also havedther different flexible tickets here.

So the point | make, my Lord, there was nasbias the defendant to say that my offer
was not genuine, if for 4% years she was not cgasie, | was chasing her to deal with
my immigration matter, and | said | was departiofuntarily. She has never given me
that opportunity to depart. So it was genuine thatanted to leave, my ticket is
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evidence of that, my letter to her was evidence¢haf, and she did not give me that
benefit of doubt at all and there was no reasaretlvas no basis for her to conclude
that | would not have left the United Kingdom at. alMy passport is with the
defendant.

SIR MICHAEL HARRISON: Yes, thank you very niiuc

The defendant has applied for costs on this bzt the normal rule should apply and
that costs should follow the event. Mr Omoruyipdites that that should be so because
he says he offered to withdraw the judicial revegwplication and to make an Article 8
application from abroad, that offer having been enad 13th March 2008 and refused
by the defendant on that day.

Stripped of the verbiage, | am told by Misdtalan on behalf of the defendant, that the
claimant's offer was refused because it was nosidered that it was a genuine offer
and that the claimant would not voluntarily depakrtam told by the claimant that he

had actually booked a ticket at that time in Matoht he subsequently cancelled it so
that he did not incur penalty charges, and thatulisequently obtained a flexible ticket
on 3rd June 2008, the details of which he has ldhtame.

It seems to me that | have to look in the doanthe reasonableness of the Secretary of
State's refusal of the claimant's offer to withdtae/ claim and to depart to Nigeria. In
one sense it seems a bit rich to me to have delfayesbme 3 years in dealing with the
claimant's student application, during which timamely those 3 years, the claimant
had kept the defendant informed about the progressi his studies, now to say that
his offer to go home and make an application froereé was not genuine.

Although | appreciate there is a very considier immigration history to this matter, as
| have set out in my judgment, looking at the nradéie things existed in March 2008
and the history of the period since 2003, | do cunisider that there were reasonable
grounds to conclude that his offer was not genuilrethose circumstances, and also
bearing in mind the defendant's delay in this maited indeed that, had the student
application still been in existence, it was a dhse the claimant might have succeeded
in in the light of the case of Chikwamkend also bearing in mind that he is a litigant in
person — taking into account all those matters —seiéms to me that the fair and
reasonable order to make in the circumstancesot#se is that there be no order as to
costs.

MR OMORUYI: Thank you, my Lord.
SIR MICHAEL HARRISON: You have copies of tlidscument?
MR OMORUYI: I've got copies.

Thank you, my Lord, | appreciate that. My d,ofirstly, | would like to make an
application myself for permission to appeal in tielato the Article 8 point.

SIR MICHAEL HARRISON: In relation to what pa?
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MR OMORUYI: Atrticle 8.
SIR MICHAEL HARRISON: Article 8.
MR OMORUYI: | would like to make an applicati for permission to appeal.

SIR MICHAEL HARRISON: Why do you say it woulde appropriate to grant
permission to appeal?

MR OMORUYI: My Lord, the point in relation tihe Article 8 point, my Article 8
point | think has not been addressed appropriatellyis judgment. My 12 years in the
United Kingdom has been solely — it is one thatlddae split into two. The first 6
years was as a result of my application for asyédunmd on human rights grounds. The
latter 6 years was solely to the defendant's hagdif my immigration matter in the
United Kingdom. My Lord, you accepted that theomnfiation given to me by Mr 10
Baker was information that the defendant did nepdie, but the reasons that you have
given in rejecting that as relevant to my Articlel8im is one that | do not agree with.
The evidence before you was that | have been dpabm Secretary of State for a
decision on this matter and for requesting this EviRlence. That is clearly relevant to
the time | have spent in the United Kingdom. Rédniny 6 years after November 2006
was purely due to the defendant's (inaudibdé my immigration matter and the
determination, the proportionality determined ir02(y the Tribunal did not include
the evidence that you have before you today. Huwtsfof my Article 8 claim are
clearly different from the facts that was before ffribunal in 2002, upon which that
proportionality assessment was made.

The evidence today is that during the last& y the defendant informed me that | have
been granted ELR. There was a delay in dealing miy student application. In the
period of the delay in confirming my status, havinfprmed me of ELR, | entered into
a relationship with my wife and we've been togetioer5 years. That was evidence
that was not before the 2002 Tribunal. Paragregh i8 relevant to this period of 6
years, from November 2002 to date, and this caseftsward-looking assessment of
what the Tribunal would do when my case comes ketbe Immigration Tribunal.
And as | clearly point out in my submissions oftiL2uly, | said — | submitted that the
guestion at this stage is not whether the defendastill entitled to maintain her own
view on the merits that | should be refused leawnethe correct question and the correct
qguestion which the defendant ought to direct héegelhis point is whether there is a
realistic prospect that an immigration judge cadikhgree with the defendant's view on
the merits, and | submitted that the House of Lojddgments render my case
compelling. They emphasised that the immigratiamdge is the primary
decision-maker at an appeal stage, because thegmation judge is going to hear
evidence which you have not heard today. He'sggwrhear detailed evidence of my
Article 8 claim, detailed evidence from my wife ad@tailed evidence as to the
circumstances surrounding the ELR that the defendammunicated to me in 2004.
That evidence is not before you today and, my Lgod, will recall at the hearing you
specifically asked the defendant to produce a aigyLR and they were unable to do
so. Clearly, that is a factor that is relevanthis matter and that — my position on this
is that the immigration judge is better placed ¢arhall the evidence and then make an
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informed decision. The evidence before you waslgdb challenge the decision of
10th February and 23rd June 2006, and on the faiteand on the evidence that you
have before you today, it is my submission thatdisposal of my Article 8 claim is not
in accordance with the law. And | also submittedybu that the House of Lords'
decision emphasised that claims depend upon tladetefactual findings made by the
immigration judge after hearing evidence, taking iaccount the position of both the
appellant and his family. They establish that$eeretary of State's policy of requiring
claimants who would have good claim under the Intatign Rules to leave the United
Kingdom to apply for entry clearance other tharexteptional circumstances is not
lawful and should not be applied. But this casesdnot give me the opportunity to
provide evidence, detailed evidence, that you weetglire in coming to this decision
in relation to my Article 8 claim.

The further submission before you was thatHbase of Lords' decision established
that it is open to an immigration judge to havearégo the findings he makes as to the
mistakes and mishandling of the claim by the Sacyebf State, and whether the
Secretary of State has provided good explanatiorthi®e ELR communicated to me
and/or for the delay. Itis clear, and it is agpa@rfrom the evidence before you, that the
Secretary of State has not provided any evidenasl &r the delay and/or for why
Immigration Officer Baker informed me 4 years apattl had been granted ELR, and
this was confirmed by the Croydon office. Theren@asevidence before you today to
investigate this matter further and the effectto$ ton my length of stay is apparent
because that means | have been in the United Kimmgdofurther 6 years after
proportionality was first assessed in November 2002

My Lord, | submit to you that permission sttbbke granted to appeal to the Court of
Appeal in this case only in relation to the Artidepoint, of which | have outlined
before you.

SIR MICHAEL HARRISON: Right, thank you veryuch.
Do you have anything to say in reply to that?
MS NAFTALIN: My Lord, no.

SIR MICHAEL HARRISON: | have listened to whaiu have to say, Mr Omoruyi,
but | am afraid | am not persuaded this is an gmate case to grant permission to
appeal. So that application is refused.

MR OMORUYI: My Lord, one further applicationl would like a copy of the
judgment, my Lord.

SIR MICHAEL HARRISON: Yes. By that you meanpublic expense?
MR OMORUYI: Yes, my Lord.

SIR MICHAEL HARRISON: Well --
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MR OMORUYI: | retract that, my Lord, but | widl like a copy of the judgment and |
am happy to pay for it.

SIR MICHAEL HARRISON: You are entitled to lewa copy of the judgment, it
simply a matter of when the transcript has beerected and approved by me, then it is
available and you can get a copy of it.

MR OMORUYI: Okay. My Lord, would that affettie time limit for my application
to the Court of Appeal?

SIR MICHAEL HARRISON: 1 do not know how longwould take. What is the
period for application to the Court of Appeal feale to appeal.

MS NAFTALIN: My Lord, itis 21 days.

MR OMORUYI: 21 days. (The Judge conferredhwihe shorthand writer as the
availability of the transcript of the judgmeént

SIR MICHAEL HARRISON: The trouble is thatfatugh | am sitting here at the
moment | am not quite sure of my own whereaboutsiduhe intervening period and |
would not want you to be prejudiced as a resuétrof delay arising from that. So what
| am minded to say, Miss Naftalin, unless you hamg comments to the contrary, is
that the period to make any application to the €CotiAppeal for permission to appeal
should not start to run until — | will make it Moay of the week after, because the
transcript has to get to me to be corrected. Wthed seem to you to be reasonable,
Mr Omoruyi? Has somebody got a calendar?

MS NAFTALIN: My Lord, may | just say that olmusly the claimant does not need a
copy of the transcript in order to go to the CafrAppeal, to apply for leave to appeal
to the Court of Appeal. He can provide that afisrappeal papers have gone in.

SIR MICHAEL HARRISON: Yes.

MR OMORUYI: My Lord, given the complex fadtsvolved in this case, | would

require the judgment in order to set out my groupdsperly before the Court of

Appeal. The judgment is important. If | were mstruct counsel in this matter, as | am
currently unrepresented in this hearing, counsél require the judgment in order to

help me draft grounds of appeal.

SIR MICHAEL HARRISON: What | am going to doto say that time for making any
application for permission to appeal to the CodirAppeal should not start to run until
26th August.

MR OMORUYI: Thank you, my Lord.

SIR MICHAEL HARRISON: If there is, Mr Omoryyany delay in the transcript
being obtained, you must still make your applicatwithin that period running from
that date. Let that be understood.
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202. MR OMORUYI: Thank you. | am grateful.
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