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[1] The petitioner is a citizen of Nigeria who aed in the United Kingdom on or

about 20 November 2004. She had leave to enteviag@ but overstayed. She gave

birth to a daughter in the United Kingdom on 3 @eto2005. She sought asylum in

the United Kingdom in 2008 and her application wefased on 30 April 2009. She

sought humanitarian protection in accordance witiick 3 of the European



Convention on Human Rights and discretionary leavemain in accordance with
Article 8. In refusing these claims the Secretdr@tate also decided that her human
rights claim should be certified under section 94fthe Nationality, Immigration &
Asylum Act 2002 as "clearly unfounded". In thisipeh she seeks reduction of those

decisions. A separate decision refusing refugeaeassta not challenged.

Submissions for petitioner

[2] Counsel started by referring to the cas@bf(Kosovo) Secretary of State for the
Home DepartmeriR009] UKHL 6 in which the meaning of the phraséearly
unfounded" was considered and where it was coptitagith the requirement in

Rule 353 of the Immigration Rules that a freshrolagquired to be one which had "a
realistic prospect of success". The majority codetlithat the two tests were not
precisely the same, but it is clear that they vodridne view that the difference was so
narrow as to be of little practical application. ilgvas put by Lord Justice Laws in
the subsequent caseAK (Sri Lanka)v Secretary of State for the Home Department
[2009] EWCA Civ 447 "for what it is worth | shoulthve thought that there is a
difference, but a very narrow one, between thettsts: so narrow that its practical
significance is invisible. A case which is cleanlyfounded is one witho prospect of
success. A case which has no realistic prospesii@fess is not quite in that category;
it is a case witlno more than a fancifydrospect of success. 'Realistic prospect of
success' means only more than a fanciful such potspgCounsel pointed out that the
test under Rule 353 had been described as "a somewduest hurdle".

[3] Counsel referred to the speech of Lord Hop€@iighead irZT (Kosovoht
paragraph 54 where he observed that the Coursgciiion 94 cases, should follow the

guidance given iR (Razgayv Secretary of State for the Home Departn{@004]



2 AC 368. He said "The approach that Lord Hodgernlesd inFNG, Petitioner
para.1l4 is attractive because it encapsulatesimple formula what Lord Bingham
said inRazgar The key points in Lord Bingham's opinion in tbase are to be found
in para.17 where he said that a reviewing Courttrooissider how an appeal would
be likely to fare before an adjudicator as the biabponsible for deciding any appeal,
and in para.20 where he said that a reviewing Quudt assess the judgement which
would, or might, be made by an adjudicator on apdé® question that a reviewing
Court must ask itself, which Lord Bingham describeg@ara.17, must be subjected to
anxious scrutiny. It may become clear that theiguaf the claim is such that the
facts of the case admit of only one answer. Buptioeess, as these observations
serve to emphasise, is essentially one of reviewthe Petition oFNG, Petitioner
[2008] CSOH 22 Lord Hodge said "It follows that feurt, in deciding whether the
Secretary of State was entitled to be satisfietlal@aim was clearly unfounded, must
(i) ask the questions which an Immigration Judgeld@ask about the claim and (ii)
ask itself whether on any legitimate view of the lnd the facts any of those
guestions might be answered in the claimant's favou

[4] The questions which an Immigration Judge wdwdde to answer, as set out in
Razgar were: (i) will the proposed removal be an intezfece by a public authority
with the exercise of the appellant's right to resper his private life? (ii) if so, will
such interference have consequences of such gess/jpptentially to engage the
operation of Article 87 (iii) if so, is such interence in accordance with the law? (iv)
if so, is such interference necessary in a demiccatiety in the interests of national
security, public safety or the economic well-beaighe country, for the prevention of
disorder or crime, for the protection of healthawrals, or for the protection of rights

and freedom of others? (v) if so, is such interieeeproportionate to the legitimate



public end sought to be achieved? As Lord Hodgatpdiout in paragraph 10 of
FNG "The focus of the statutory test is primarily oe tjuality of the claim rather
than the prospects of success on an appeal. Tasbishe focus of the judicial
paraphrases. The claim must be ‘clearly' unfourolethe Secretary of State to
certify. Thus if the Secretary of State came tovilegv that a claim fell to be rejected
only on a fine balance of consideration, she waowltlbe in a position to say that this
was clearly unfounded".

[5] Counsel submitted that a judicial review caaraddressing a challenge to
certification should ask itself the question whibk Immigration Judge would have to
answer. In doing so the Court allows for possiliteedences of opinion so long as the
opinion is not perverse. If the Court could envesag Immigration Judge allowing an
appeal, the certificate must be overturned. If &enaeserving of further inquiry is
raised, which should properly be considered byAtie then the certificate should be
reduced.

[6] Counsel submitted that there was no argumerthertaw. If the petitioner has an
internal flight option which is safe and not undbbrsh her Article 3 claim will fail.

In the present case it was accepted that intepcatibn could be achieved safely but
the issue was whether it was unduly harsh.

[7] In relation to Article 3, the Secretary of $tatoncluded that there was an internal
flight option available to the petitioner. Theresaaaterial before him which
indicated that for a woman in Nigeria seeking &efinternally, four options might be
available. The COI Report for Nigeria dated Decen@®®8 had been quoted
extensively in the decision-letter, including paggah 23.8 which records that "...for

adult women seeking to escape domestic violenc®],F@ced marriage and adult



women seeking to protect their daughters again®t Gis) considered that internal
relocation is a realistic option for such womenivént on to say:
"According to UNIFEM, there are basically four saens for women who
relocate within Nigeria in order to avoid FGM, fectmarriage or domestic
violence:

e She can approach the local church/mosque or rabgstablishment
and seek assistance from the leadership.

* She can approach friends or relatives who arengilio hide her.

e She can approach NGOs working on women's humatsr{gbwever
these NGOs may only be known to women in thoserusiettlements,
towns or cities where the organisations are active)

» She can take to the street. This is a frequentasiefor young women
or women who do not have the capacity of a meads twtherwise.
Some of these may end up in brothels or vulnerabbeing
trafficked".

Having recorded that there is full freedom of moeeairin Nigeria the COl Report
goes on to note "however, this first step - evetake a bus - can be difficult as
women are dependent on their relatives, familyusblands, and may not have the
money to allow them to relocate. As a consequeht@s) a woman will need
relatives in her new location who are ready to auoodate her".
The report goes on
"Women who are economically independent, in paldicwould stand a must
better chance of sustaining themselves than wonfenane not.....It is
difficult to separate the question of physical pation from the social,

cultural and/or humanitarian constraints involvedelocating. However, even



women who have access to economic means couldliticelties in finding
accommodation or a job as they are often stignthtiséoung women and/or
single women, in particular, who have relocatediniiNigeria, are vulnerable
to unscrupulous men who may target these womene&dtiem might even
end up as commercial sex workers".
[8] Counsel then referred to paragraph 23.19 oRbport which indicated that there
was a reluctance to attend shelters as the pesoemtnongst Nigerians is that shelters
are for battered women and women with many problehts have no relatives to turn
to. The Report records that the shelters are velgtfew, provide shelter for a limited
period of time only, i.e. a few weeks and haverated number of places, for
example, 7, 15 or 20 are quoted.
[9] Counsel suggested that the Secretary of Spyieaas to have considered two of
the four possible options - approaching a churclagsistance, if that is what is meant
by the reference to "organisations that you cam toifor shelter” in paragraph 16 of
the decision letter, or relying on her brotherHetp. In her initial interview the
petitioner described herself as a Christian arelsabsequent interview mentioned
that at one stage members of her church were gdlyat she would not lose her
sanity. Counsel submitted that this was 5 yearsaagiathere was no evidence that she
had maintained any contact with the church durvag period. An Immigration Judge
might wish to ask whether she was still in suchtaon whether she would expect to
be taken in by the church, whether they had faeslito do so, whether they would
take in her child and what their attitude towardsnarried mothers might be. All of
those questions required to be posed and addrdsaddhe church been able to
shelter her previously, they would have done salwhiilitates against her obtaining

support from such a quarter now.



[10] Having dealt with the issue of the church, meei then turned to address the
guestion of family protection. The Secretary oftStzoncluded that the petitioner
would have "a male family member who could suppott in your stance against
FGM". Counsel submitted that having a relative wiight support her stance against
FGM was not the same as having one who was wilbrfgde or accommodate her as
envisaged in the COI Report. The answers to irgargjuestions indicated that the
petitioner's brother was against FGM but went osatys "He can't say anything" and
"He tells them he doesn't know our whereaboutsé. I&ts been in contact with her
brother by telephone but does not know where lesliv

[11] Counsel submitted that the test was not whetieedecision was one reasonably
open to the Secretary of State: the decision Iseegher right or wrong. In this case to
reach a contrary view would not be perverse aiglahly on that basis that the
decisions could stand. Counsel submitted that there other issues in any event:
does the brother have a spare room; what contast lo® have with other members of
the family; what about his partner? The informaiiothe hands of the Secretary of
State was not enough to say that the claim wasdtwfail.

[12] The petitioner had been in this country forears. The effect of the passage of
time on the life she had established in this cquate matters which an Immigration
Judge would take into account. In assessing propaility, such a Judge would
require to take into account the factors referceih tthe case dfinerv The
NetherlanddAppn. N0.46410/99.] These included the lengtistaly in the country,
the nationality of the person concerned, the famsitilyation of the person, whether
there were children and if so their agesUher the Court made explicit two criteria
which it said already had been implicit, namelyt tth@ Court had to take into account

"...the best interests and well-being of the cleitdrin particular the seriousness of the



difficulties which any children of the applicantdikely to encounter in the country
to which the applicant is to be expelled; and thlalgy of social, cultural and family
ties with the host country with the country of destion". Although that case
involved family life, the observations were equaibrtinent to a case relating to
private life.

[13] The critical issue in the present case retatmArticle 3 is the one of internal
relocation. It was accepted on the petitioner'sabfehat safe internal relocation was
feasible given the size of Nigeria and its popolatHowever, having fled internally,
a question arises, even if safe would it be undakgh to require her, and her
daughter, to take up life in such a location? Ta#he nub of the case. The absence of
any prospect of assistance from a church, togeittierthe lack of any evidence that
there was a prospect of accommodation with thehbrotather than simply moral
support were important factors in the question bétler relocation would be unduly
harsh. Moreover, as to financial prospects forpttioner, and life for her in Nigeria
generally, it should be noted that when she wasigeria previously, and moving
from place to place she was a college student withies. She is now a single mother
with a dependent five year old child.

[14] As to the Article 8 claim, assuming that thec&tary of State was correct to state
that the daughter was young enough to adapt tanlikigeria that is not the correct
guestion to ask. A primary consideration and a tjmesvhich must be asked is what
is in the child's best interests? The SecretaState has not asked that question
whereas an Immigration Judge would. An Immigratiodge would have to have
regard to the position of the child and what shellddace in Nigeria. Counsel then
referred to passages in the COI Report of 2009meteto the condition of children in

Nigeria.



Submissions for the respondent
[15] Counsel for the respondent submitted thatHerpetitioner to succeed the Court
requires to be satisfied that the Secretary oeStat erred in law. She cautioned
against an approach that suggested that the @$bwg one and is essentially the
same as that in paragraph 353 and maintainedhitbaiaises o T andAK were both
cases where there were very different circumstar@@esnsel submitted that the
proper approach to section 94 can be seen in deafd ogathasandThangarasar
Secretary of State for the Home Departni@603] 1 AC 920 in the speech of Lord
Bingham in paragraph 14 where he said:
"Before certifying as 'manifestly unsound' an adliégn that a person has acted
in breach of the human rights of a proposed depptie® Home Secretary
must carefully consider the allegation, the groundshich it is made and any
material relied on to support it. But his considieradoes not involve a full-
blown merits review. It is a screening processdoide whether the deportee
should be sent to another country for a full revievibe carried out there or
whether there appear to be human rights argumdnthwnerit full
consideration in this country before any removadkeoiis implemented. No
matter what the volume of material submitted ordbphistication of the
argument deployed to support the allegation, theméi&ecretary is entitled to
certify that if, after reviewing the material, leereasonably and
conscientiously satisfied that the allegation nolesarly fail”.
[16] Counsel submitted that a petitioner requieddtisfy a high threshold to engage
either Article 3 or Article 8. The Secretary of ®thas asked questions 1 and 2 in

Razgarand concluded; (i) that the proposed removal wowlidbe an interference



with the petitioner's right to respect for her pi# life and (ii) that in any event such
interference would not have consequences of sumhtgras potentially to engage the
operation of Article 8. Reference was made to éee®fUllah [2004] UKHL 26 and
the speech of Lord Bingham of Cornhill at paragraghn which he states:
"While the Strasbourg jurisprudence does not poecheliance on Articles
other than Article 3 as a ground for resisting &difion or expulsion, it makes
it clear that successful reliance demands presentat a very strong case. In
relation to Article 3, it is necessary to show sg@rounds for believing that
the person, if returned, faces a real risk of beungjected to torture or to
inhuman or to degrading treatment or punishmente. difficulty will not be
less where reliance is placed on Articles such @s$ which provide for the
striking of the balance between the right of theividual and the wider
interests of the community even in a case wheeziaus interference is
shown".
She submitted that this is the background agaihsttwthe Secretary of State
required to approach the task of certification.a&ssl material can be placed before the
decision-maker which shows that there is a reklafdlagrant breach of Article 3 or
Article 8 on return, the Secretary of State istdito certify the claim as manifestly
unfounded. In this case the applicant had failechéet the test of establishing a real
risk of inhuman or degrading treatment or flagr@ertial of an Article 8 right.
Although given opportunities to do so the applicaat unable to point to a specific
risk from named individuals or groups that she wmaany real physical risk or danger.
As to who might perpetrate FGM she said "Peoplayrfamily” but could not name

them. No actual attempt had been made at perpggra®M on her. She may have



perceived that this would be the case, but it didmaterialise. The risk has to be a
real one, not a possible one.
[17] Turning to the question of whether internadlfit was unduly harsh, counsel
submitted that there were factors which indicated it was not. In the first place the
applicant had shown that she was able to relooateei past, although she did so to
escape threats and for her education. She hadthaatjal to be economically
independent and such women are reasonable cargifdaiaternal relocation. She is
a graduate who worked in Nigeria in the past. Sreconomically mobile and able to
relocate. She is not in the category of someonewdwdd have to live on the streets.
She has contact with her family in the form of hesther. She claimed to be a
Christian and could approach a church for assistafluis was something which it
was reasonable for the Secretary of State to cdacdnd was indeed what was meant
in paragraph 16 of the decision letter which states
"...there are organisations that you can turn tef@lter and support
and...these organisations exist throughout thetcpuf.
The Secretary of State had also taken into acdbergffect of being the single
mother of a 5 year old child.
[18] Turning to the issue of the interests of théd; she submitted that the Secretary
of State had regard to the petitioner and the @sld family unit returning to Nigeria
and whether it was reasonable for them to do se.oliservations in the 2009 COI
Report related substantially to babies born in Negechildren under 5 and those
who's mothers had AIDS, and hardly applied to tsiipner.
Petitioner's response
[19] In the response to the reference to the ch¥®gathasounsel for the petitioner

pointed out that there had been a statutory presamim that case because the



applicants were to be removed not to Sri Lankad®@ermany. The presumption was
that they would not be sent back from Germany td.&mka in circumstances which
would interfere with their human rights. That ig ttontext in which the threshold in
relation to Articles 3 and 8 was being discussesiskbmitted that it was clear from
cases in 2009 that this Court does indeed carrg duit merits review. There was a
risk of confusion in relation to the submissioniatiag to Article 3 and Article 8. So
far as Article 3 is concerned, (1) there was nootithiat FGM is a breach of Article 3.
(2) What is said is that to avoid that she coutdnmally relocate. (3) The test is not
whether she will suffer inhuman treatment, thereftwut whether it is unduly harsh
for her to relocate. There is a proper assessrodyd tarried out by an Immigration
Judge as to whether or not it is unduly harsh fmeekher to escape Article 3
treatment by relocating elsewhere in Nigeria.
[20] The threshold question was not clearly staeitie answers or the decision letter
and counsel was not expecting it to arise therdiersought leave to refer to the case
of VW (Ugandg v Secretary of State for the Home Departn20@9 EWCA Civ.5,
paragraph 22, when Lord Justice Sedley observed tha

"As this Court made clear G (Eritrea) the phrase 'consequences of such

gravity' in question (2) [oRazgat posits no specially high threshold for

Article 8(1). It simply reflects the fact that mdiean a technical

inconsequential interference with one of the prcights is needed if

Article 8(1) is to be engaged".
[21] Counsel submitted that the answeRtzgarquestions (1) to (4) in this case were
obvious. (1) She has private life in the UK; assdlber child; together they have a
family life. (2) There will be no interference witter family life by removal, but there

will be interference with her private life. (3) Themoval is in accordance with law.



(4) There is an Article 8(2) motive for removal.€Tdifficult question is the fifth one,
whether removal is proportionate. Many factors haviee taken into account and if it

Is not obvious that removal would be proportiorthecertificate falls.

Discussion

[22] | start from the agreed proposition that icase such as this the court, in
deciding whether the Secretary of State was edtitecertify a claim as unfounded,
must (i) ask the questions which an immigratiorggigvould ask about the claim; and
(i) ask itself whether on any legitimate view b&tlaw and the facts any of those
guestions might be answered in the claimant's favidus is essentially also what the
Secretary of State requires to do in making thegimad decision. In respect of the
Article 3 claim, one of the questions which an irgration judge would be bound to
ask is whether internal relocation would be unchdysh. In my opinion, there is no
indication in the decision letter that the SecnetarState has properly addressed this
issue. The decision in paragraph 13 that she caflely relocate must be correct,
standing the size of Nigeria and its populationwdeer, this does not address the
guestion of whether it would be unduly harsh taursgiher to do so. At paragraph 15
it is repeated that "it is clear from your own esi@reces that you can internally
relocate to Anugu State where you are at no reklai serious harm from your

family members". This again does not address tlestogun of whether it would be
unduly harsh to relocate. The criticisms advangeddunsel for the respondent
regarding lack of detail about those who might degkerpetrate FGM on the
petitioner must also be put into context. The petér said that the original reason she
had to move around in Nigeria was to escape menabérsr mother's family who

wished to perpetrate FGM on her and her mother. @8l eventually perpetrated on



the mother and her mother's sister. In paragraphang referred to the COI
Report, the letter concludes that there are org#niss that she can turn to for shelter
and support which exist throughout the country @uad internal location is an option
particularly due to the vast size and populatioNigferia. This mainly addresses the
guestion of safety rather than whether internation would be unduly harsh. | do
not read this paragraph as an indication that duee$ary of State was considering the
first of the listed options available to a womanowhight be able to relocate, namely
seeking help from a church or mosque. It is moreatied towards the existence of
general organisations which are available to cifmistance. In any event, | do not
think the contents of paragraph 16 are really #s@son which the case was dealt
with. The answers for the Secretary of State stetethe decision letter is "predicated
upon the second of the UNIFEM scenarios, namelyttigapetitioner will be able to
secure assistance from family members, specifiedhbrother”. Paragraphs 17 to 19
are all concerned with the issue of safety. Papge® effectively deals with safety
also because it relates to the risk of FGM anddbethat she would have her brother
supporting her stance against FGM. This paragragls dot in any way relate to the
question of whether it would be unduly harsh tocate. It does not in any way
consider the circumstances in which she might beimgo It does not explore or
address the question of whether accommodation dwufdund with her brother, or
elsewhere and it does not address the issue ofci@asupport. | consider that
paragraph 22 which deals with the probability flaatily members would not know
she had returned to Nigeria deals primarily with ¢juestion of safety and not
harshness.

[23] The only paragraph which, although not in teymay be seen to address the

question of whether it is unduly harsh is paragraphThat states:



"Furthermore you are a young healthy female witlkkmawn serious health
problems. You are university educated and haveaéifgpation in marketing
from the University of Nigeria. You have also galremployment in the past
as a cleaner and kitchen assistant. There is isomea believe that you would
not be able to internally relocate and support geliland your daughter. It is
also considered that this would be reasonablepeaxou to do so".
It seems to me that this does not properly addhesssues which arise if one asks
the question whether it would be unduly harsh iies aipplicant to relocate internally
with her daughter. It is clear from the COI Repproted that internal relocation is
indeed an option for women in a position such asaghplicant, but subject to a
number of conditions. The most important pointinggrom the COI report is that for
a person in the position of someone such as thigoper successfully to relocate
requires family or others in the area of relocatidro are willing to accommodate
her. | do not think that real consideration wasegito this issue. It seems to me that
despite attempts to establish the contrary in asninthe Secretary of State has not
truly addressed any of the four scenarios refeiwed the COI Report in addressing
the question of whether relocation would be undhaysh. The Secretary of State has
not considered the circumstances in which she lamghild will require to live and
what options, if any might be available to themdocommodation and support. The
letter appears to make an unjustified leap fronfaleethat the applicant's brother is
not in favour of FGM to a conclusion that he wobklable to offer her the
accommodation and protection which the COI repavisages as necessary to enable
internal relocation to be possible. Furthermoreassessment that there "is no reason
to believe that you would not be able ...to suppoth yourself and your daughter" is

a trite one, based on circumstances from 5 yearsvhgn she was young, single and



without ties. Her family situation was differenermother was still alive and in
particular she did not have a 5 year old child deleat only on her. The difficulties
which might face her in establishing economic dejgeice in such a situation are not
considered. It seems to me that it is one thingeigeo record the facts that there is a
child: quite another to consider properly what ansences that may have for the
lifestyle and economic ability of the mother. | safer that the Secretary of State was
in error in the way in which the issue of interrelbcation was approached by failing
to make a proper assessment of the question ohehitwould be unduly harsh to
expect her to do so. This is an issue which woedpliire to be addressed by an
Immigration Judge and there is a legitimate basiw/bich such a question might be
answered favourably for the petitioner. It follothsit her claim cannot properly be
classified as "clearly unfounded".
[24] So far as discretionary leave is concernegl cthnclusion (paragraph 26) is that
any alleged interference of her Article 8 rightsultbbe legitimate, proportionate and
in complete accordance with the law and theretoygemoving her, the UK would
not be in breach of Article 8. The letter statest the facts which have been
considered in reaching that conclusion are

« That she is a 32 year old woman with a young daarght

« That she has no close family ties in the UK

+ That she has complained of suffering depressidhdarpast

« That she has told the doctor about this but had®en prescribed any

medication
« There are facilities in Nigeria to treat peoplehndiepression

« That her Article 3 rights would not be breachedmedical grounds



[25] | am unable to accept the submission of coluiese¢he respondent that the effect
of these paragraphs is to show that the Secret@tate had regard to the interests of
the petitioner's 5 year old child. At paragraphl3§ Secretary of State lists a number
of factors which are said to have been taken iotsicleration. Each factor is listed
with the annotation that the factor is "not a stiéintly compelling factor to justify
allowing her to remain in the UK". Given the waygs$le matters are being treated, it is
a moot question as to whether they have, as pala@& states, been considered
"individually and together". In any event beyonterence to the fact that she is a
single woman with a 5 year old daughter, thereigdication that any consideration
has been given to the interests of that child. migration Judge considering the
issue would have regard to that factor and agairetls a legitimate basis on which
the question might be answered favourably for gétéipner. Again the claim cannot

reasonably be described as "clearly unfounded.”

Decision
[26] The decision of the Secretary of State is basea flawed approach to the issues
and therefore cannot stand. The decision certiffliegpetitioner's claim as "clearly

founded" will be reduced.



