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The subject of proceedings

[1] In this judicial review the petitioner sougl@duction of a decision ("the

challenged decision”) by the Secretary of StatefferHome Department ("the

respondent") contained in a letter of 20 April 20&fusing to treat representations

made on 17 March 2010 as a fresh claim for asylum.



The factual background

[2] The factual background to the challenged deaisvas not in dispute and was as

follows:
The petitioner arrived in the United Kingdom on abb2 December 2006. He
claimed asylum on 22 December 2006. An asylumvrger was conducted
on 22 January 2007. The asylum claim was refuseZBalanuary 2007. The
petitioner appealed, and his appeal was heard\aréh 2007. His appeal
was refused on 14 March 2007. His appeal right®wghausted on 2 May
2007. In about July 2007, the petitioner abscon@ed17 March 2010 the
petitioner submitted fresh representations to éspaondent in the form of two
documents bearing to be from Iran. On 20 April 2Ghe respondent issued a
decision letter to the petitioner advising him ttreg respondent declined to

treat the representations as a fresh claim fouasyl

The ground of challenge

[3] That the challenged decision was unreasongideparatimrrational for the
reasons elaborated upon in paragraphs 7 to 9 gfetitgon. In terms of the petition
there was a second ground which challenged thenegmnt's decision not to allow an
in-country right of appeal as elaborated upon rageph 6 of the petition. This latter

ground of challenge was not insisted upon.

The relevant legislation
[4] Paragraph 353 of the Immigration Rules states:
"When a human rights or asylum claim has been eeffios withdrawn or

treated as withdrawn under paragraph 333C of tReses and any appeal



relating to that claim is no longer pending, theisien maker will consider
any further submissions and, if rejected, will tlietermine whether they
amount to a fresh claim. The submissions will amidara fresh claim if they
are significantly different from the material thegts previously been
considered. The submissions will only be signifibadifferent if the content:
(i) has not already been considered; and
(ii) taken together with the previously considenadterial, created a

realistic prospect of success, notwithstandingeigsction”.

Submissions on behalf of the petitioner

[5] Counsel first turned to the two documents whieldl formed the basis of the
petitioner's fresh representations, namely: 6/2GiBdf process.

[6] 6/2 of process bore to be from the Kurdistamideratic Party of Iran ( "the
KDPI") and in substance stated that the petitiovees a supporter of that party and an
active comrade. Counsel submitted that it alsoiooefd the petitioner's position as
earlier stated that his father had disappeared ladieg caught by the Iranian
authorities. Lastly it averred that the petitioadife was in danger.

[7] 6/3 of process counsel for the petitioner subediwas a judicial document issued
in Iran on 4 November 2009 sentencing the petitibméife imprisonment arising
from his anti-government activities while co-opargtwith the KDPI.

[8] Counsel then turned to examine in some détailtérms of the decision letter
setting forth the reasons for the challenged deaidt was his position that the
respondent had at paragraph 5 identified the cotest; namely: Rule 353 of the
Immigration Rules. However, it was his positiontttiee respondent had gone on to

apply the test in the wrong manner. Counsel tutoetkevelop that argument.



The first branch of the petitioner's argument
[9] He first submitted that the respondent had ppsiad the test by: attaching too
much weight to the negative credibility findingstbé previous Immigration Judge.
She had failed to take account that, where itlegatl as here, that the new material
did not emanate from the petitioner himself ancdhcabe said to be automatically
suspect because it comes from a tainted sourgaréwveous Immigration Judge's
findings on credibility may be of little relevandder decision when looked at as a
whole over-emphasised the negative credibilityifigd of the previous Immigration
Judge. In support of this submission referencemade in particular to
paragraphs 11, 12, 16, 18, 19, 21 and 24 of thisidedetter. This repeated emphasis
on these negative findings showed that the respuridel failed to take account that
said findings may be of little relevance given tia¢ure of the newly submitted
evidence, namely the above documents. It was lugipo that although at paragraph
14 the petitioner referred ¥WM (DRC)andAR (Afghanistany Secretary of State for
the Home Departme2006 EWCA Civ.1495, paragraph 6 it was clear winen
whole of the decision letter was had regard to shathad not followed what was said
there to be the task of the Secretary of State wingking a decision regarding a fresh
claim:
"To set aside one point that was said to be a mattteome concern, the
Secretary of State, in assessing the reliabilityes# material, can of course
have in mind both how the material relates to othaterial already found by
an adjudicator to be reliable, and also have indmivhere that is relevantly
probative, any finding as to the honesty or religbof the applicant that was

made by the previous adjudicator. However, he ralsst bear in mind that the



latter may be of little relevance when, as is ategq both of the particular
cases before us, the new material does not emt&oatehe applicant himself,
and thus cannot be said to be automatically susy@eetuse it comes from a
tainted source".
It was counsel's position that in particular thgpandent had failed to take account of
the last sentence of the observations made bydhet @ paragraph 6 of the said
case.
[10] Secondly it was his position that the respantdie the instant case had gone on to
make the same mistake as the Secretary of Statmade in th&VM case as set out
by Buxton LJ at paragraph 24:
"I have concluded however, that the Secretary afe&t approach indicates
that he asked himself the wrong question......&Algh Dr Kennes' evidence is
in general terms, and not substantial in detais, &vidence of a type, because
of the difficulties of obtaining information fronoantries like the DRC,
Immigration Tribunals often do consider. Granteat tland that the evidence
cannot be dismissed as simply implausible, it igassible to say that an
adjudicator could not properly come to the condnghat the claim is well
founded; so the evidence's bearing on the casmatter for the adjudicator,
and not for the Secretary of State".
Counsel submitted that the new evidence put forwarbehalf of the petitioner could
not be dismissed as simply implausible. Nevertiselles respondent had done just
that. She had thus as had been done iNkicase usurped the function of the
Immigration Judge. It was his position that the rdmguments changed the whole
complexion of the case, thus putting the petitianghe same position as the

applicant inWM (see: paragraph 26 of Buxton LJ's Opinion).



[11] He submitted that for the foregoing reasoresdhallenged decision was tainted.
He submitted that in acting as above the resporttmthaicted unreasonably and in a
way that no decision maker in the circumstancesl@dvaasonably have acted.

[12] Counsel further developed his argument a®¥adt in paragraphs 15 and 20 the
respondent made certain comments relative to tneepance of the said documents.
In addition she said at paragraph 17 that courtish@nts of the type 6/3 of process
can easily be obtained illegally. Counsel submigeen that there was nothing on
the face of the documents to show that the contastincredible then in
circumstances such as here where the respondentisad questions about the
provenance of the documents it was for the new bmaiion Judge to decide these
guestions and not for the respondent to arriv@atlasions. It was his position that
the respondent had reached conclusions which nppr@jriately should have been
made at the second stage of the decision makingegsmamely before the new
Immigration Judge. The queries raised by the redginshould properly have been
answered by another Immigration Judge and not &ydbpondent. Thus he submitted
the respondent had again erred in law in that sleusurped the function of the new
Immigration Judge. The respondent had in fact naadecision on the merits of the
petitioner's case and that was not the respondantson.

[13] Counsel's position was that the documents whiere submitted were capable of
having an important influence on the result of¢hse, even though they might not be
decisive. They were apparently credible, althoughimcontrovertible. The
respondent had erred by failing to properly diteatself to the relevant law and had
she done so would have found that the contenteofittiner submissions were
apparently credible. It was not for the respondemhake a judgment on the

credibility of the new material, unless it was pbksto say that no person could



reasonably accept it as believabie{on the application of TN) (Ugandad06

EWCA Civ.1807 at paragraph 10. Under referenc&kqAfghanistany The

Secretary of State for the Home Departn20@7 EWCA Civ.535 at paragraphs 22-
24 and 26 counsel submitted that the consideraftiovhether submissions amounted
to a fresh claim was a decision of a different rato that of an appeal against refusal
of asylum. It required a different mind set, orfljhie respondent could exclude as a
realistic possibility that an independent tribuna, a new Immigration Judge might
realistically come down in favour of the petitioisesisylum claim could the petitioner

be denied the opportunity of consideration of tregemal.

The second branch of the petitioner's argument
[14] Separately counsel submitted that the respatriuid failed to apply anxious
scrutiny in her decision letter.
[15] In developing this general submission couasgued that the respondent's
failure had been that she had not had regard ®laasand country information to
the effect that the petitioner was reasonably yikelbe questioned on return to Iran
for appearing to have left there illegally andemts of the outstanding arrest request.
[16] In making this submission counsel relied matarly onRCv Sweden
ECHR Application N0.41827/07 at paragraph 56 8B SSHD2009 UKAIT00053.
[17] In RCv Swederthe Court at paragraph 56 says as follows:
"In assessing such a risk, regard must be hadyfite the current situation
that prevails in Iran and to the very tense sitrain that country where
respect for basic human rights has deterioratediderably following the
election of June 2009 (see paragraphs 31-34).ditiad regard must also be
had to the specific risk facing Iranians returniagheir home country in

circumstances where they cannot produce evidenttewofhaving left that



country legally. The Court notes that accordinghformation available from
independent international sources (see paragrdpha®36 above) such
Iranians are particularly likely to be scrutinided verification as to the
legality of their departure from Iran. The Coursebves that the applicant has
claimed that he left Iran illegally and that hiaioh in this regard has not been
rebutted by the Government. Therefore, in the lgftthe information
available to the Court, it finds it probable tha¢ applicant, being without
valid exit documentation, would come to the atmtf the Iranian
authorities and that his past is likely to be réeg¢aThe cumulative effects of
the above factors adds a further risk to the apptic

Counsel submitted that the petitioner was in adiisosimilar position to that set out

in paragraph 56.

[18] Turning to the case &Bv SSHDcounsel relied particularly on paragraphs (i),

(if) and (iii) of the summary of that case at pafjesnd 2 of the report which were in

the following terms:
"(i) Events in Iran following 12 June 2009 presitialelections have led to a
Government crackdown on persons seen to be opposkd present
Government...
(i) Iranians facing forced return do not in gendeae a real risk of
persecution or ill-treatment. That remains the @@ if they exited Iran
illegally. Having exited Iran illegally is not agsiificant risk factor, although if
it is the case that a person would face difficgltigth the authorities for other
reasons, such a history would be a factor addinigedevel of difficulties he

or she is likely to face.



(iif) Being a person who has left Iran when facauyirt proceedings (other
than ordinary civil proceedings) is a risk fact@though much will depend on
the particular facts relating to the nature ofdfffence involved and other
circumstances. The more the offences for whichragpefaces trial are likely
to be viewed as political, the greater the levaisK likely to arise as a
result.....".
Counsel also relied on what the Court said at papg45 in the said case:
"It is plain from the background evidence beforeghat being accused of anti-
Islamic conduct amounts to a significant risk factorespect of likely
treatment a person will face in return....".
Lastly, counsel referred me to the following settio paragraph 46 of the Opinion of
the Court:
"This persuades us that being involved in ongomgyicproceedings is not in
itself something that will automatically resultiihtreatment. It constitutes a
risk factor but one which has to be consideredgint lof all the surrounding
circumstances. The more the offences for whichragpefaces trial are likely
to be viewed as political, the greater the levaisK likely to arise as a result".
It was counsel's submission that the respondenhbaldad regard to a relevant
country guidance case, nameBBv SSHDand under reference B (Iran) and
Othersv SSHD2005 EWCA Civ.982 per Lord Justice Brook at paapir27 this was
a material error of law.
[19] In addition he submitted that the respondexat materially erred by failing to
have regard to relevant case law from ECHR whidathaar Immigration Judge would
have regard to in terms of section 2 of the HumahtR Act 1998, namel\RCv

Sweden



[20] Over and above the foregoing counsel submittatithe respondent had failed to
consider the issue of whether the petitioner waaddjuestioned on his return to Iran.
This again he submitted showed she had failed ¢ocese the necessary anxious
scrutiny.

[21] In support of his position that the petitioneas likely to be questioned on his
return to Iran counsel referred me to the Counti@mgin Information Report and in
particular to paragraphs 27.08, 27.09, 27.14 antil3He submitted that this was a
document which would be had regard to by a decisiaker assessing asylum and
human rights claims. He submitted that it was reabty likely that the authorities in
Iran would discover the petitioner's asylum claima éhe outstanding court document
and thus in light of the above the petitioner wolddat real risk.

[22] He submitted that not only had the respondiewt no regard to the questioning of
the petitioner which would occur on his returnranl she had also failed to consider
how the petitioner would respond to that questignin assessing how he would
respond the respondent must approach this on #ie that the petitioner should not
be expected to lie or modify his behaviour or opis when questioned. (Sék:v
SSHD2004 UKIAT00312 and in particular paragraphs 79-83

[23] Lastly the respondent had failed to have rédarthe fact that it is the reason in
the mind of the persecutor for inflicting the penstng treatment (segepetand
Bulbulv SSHD2003 UKHL 15 at paragraph 23).

[24] For all the foregoing reasons it was the pmigr's position that | should reduce

the challenged decision.



The reply on behalf of the respondents

[25] It was counsel's position that the respondhaat correctly identified the test and

correctly applied it.

[26] He accepted that the starting point waswhd (DRC)v SSHDcase. He

submitted that in paragraph 7 of the decisionie¢ktte respondent had correctly

identified and set out the test contained in tlredoing case.

[27] Counsel commenced his detailed address by gtithgrthat what underlay the

petitioner's analysis was unsound. It appearedhiegbosition of the petitioner was

that if the new documents produced were not oblydusgus the matter must be

referred to a new Immigration Judge. That failetatee account of the structure and

purpose of Rule 353. That Rule was designed toigecs filter. The respondent's

task, once it was accepted that the material hadlready been considered, was:
"(ii) Taken together with the previously consideradterial (the new material)
created a realistic prospect of success....".

[28] Counsel then turned to examine in detail theraach of the respondent as set

out in the decision letter.

[29] He submitted that first in paragraph 8 thepmslent stated that she was taking

into account prior evidence in deciding whetherribes evidence created a realistic

prospect of success. He submitted that nothingtheould properly be the subject of

criticism. The respondent was undoubtedly entittethke into account prior findings

when carrying out her task.

[30] Secondly, he submitted that paragraph 9 ctiyreet out the principles in

Tanveer Ahmed (Documents unreliable and forged)jdak)*2002 UKIAT 00439

as summarised at paragraph 38 thereof. In partibelasubmitted that the principles



set out in subparagraphs 1 and 2 at paragraphré8directly on the task in the
instant case. Paragraphs 1 and 2 are in the folfpt@rms:
"(1) In asylum and human rights cases it is fomatividual claimant to show
that a document on which he seeks to rely canltzziren.
(2) The decision maker should consider whethercagh@nt is one on which
reliance should properly be placed after lookinglbabf the evidence in the
round".
[31] Thirdly, in paragraphs 11 to 13 of the deaisietter the respondent went on to
consider the findings of the previous Immigratiolde. He submitted that this was
clearly part of the context in which the new docatseequired to be considered.
Counsel submitted that it was important in ordegam a complete picture of the
background to which the respondent had regardedhseterms of the previous
Immigration Judge's decision which was No.7/2 afcess.
[32] He pointed to paragraph 5 of 7/2 of proceswlch it was made clear that the
petitioner's claim before the previous Immigratlutdge was not that he was an
adherent or member of the KDPI but merely thatdaedd he was being sought by the
authorities following meetings held by his fathetheeir house from which he had
been excluded.
[33] He then referred to paragraphs 29 to 32 oftteeious Immigration Judge's
Determination which were in the following terms:
"29. His story is a simple one. | consider the oegjent was entitled to
guestion the credibility of the appellant knowingtlmng at all about the
nature of the meetings which took place particylad it had been over a 2 to
3 year period (his answer to question 18). It isanedible the appellant knew

nothing at all about his father's political afftlans. It would have been natural



to discuss such matters with others including hideu | also consider it
inevitable there would have been some speculabontahe meetings in the
village which would have reached the appellant's geven the period of time
over which they had been taking place. And in treng the appellant has not
explained why his father did not confide in hinhave difficulty in grasping
the logic of the beating the appellant receivediftas father on hearing (from
the stepmother) that he had told someone elsedw kothing about the
meetings.
30. If the authorities or security forces had begant on finding the appellant
it is questionable that he would have been abtitaessfully hide in his
uncle's chicken shed with the authorities then Birgjving up.
31. | give some weight to the failure by the apgaiito mention his fear from
the authorities at the screening interview, paldidy as he was not tested on
this aspect by Miss Chalmers at hearing despitstiaéed intention to do so.
Significantly he was asked whether he had encoedtany other problems (in
addition to those with his father) including prabie with the authorities. He
did not mention any fear from them at all.
32. My conclusion is that the appellant has nonldegthful about his age and
| find that he is over 18. Nor has he been trutbfulorthcoming about the real
reasons why he left Iran. | find his account doaisstand up to reasonable
scrutiny. It lacks the ring of truth and the detalilich | would expect even on
the lower standard to accompany a credible story."

[34] It was against that background and these rigsliwhen taken in the round that

the respondent's decision had to be seen.



[35] In paragraphs 11 to 14 of the decision laterrespondent, properly he
submitted, took into account that background anehg against that background that
her treatment of the documents required to be Wdewe

[36] At paragraphs 15 to 19 the decision lettedtde#h the Court document. Counsel
submitted that in these paragraphs given the pliegiset out in th€anveer Ahmed
case the respondent was entitled to comment tieltdncuments could easily be
obtained illegally in Iran. She was entitled atggaaphs 16 and 18 to refer to the
negative credibility findings of the previous Immagion Judge. She was entitled to
comment on the lack of provenance of the document.

[37] He submitted that taking all of that matet@gether the conclusion which the
respondent came to at paragraph 19 was not ondawiais taken in isolation but one
which was taken in the round and having regarthéoccbntext and background. It was
a conclusion which the respondent was reasonaliljeeinto reach on the face of the
document.

[38] Turning to the letter from the KDPI again hémitted that the document was
considered by the respondent on its terms anceinaibhnd. The respondent
commented again on the lack of provenance and tbakéhe document in terms of
the background of the negative credibility findingle submitted that the respondent
was entitled to look at these and reasonably edttth reach the conclusion which
was given at paragraph 23.

[39] The respondent thereafter went on to lookamgraph 24 at the overall picture
in light of the new evidence and reached a viewctvishe was well entitled to reach.
[40] Counsel submitted that the petitioner's positivas this: the respondent had
placed too much weight on the negative credibflitdings. However, he submitted

that the petitioner's position overlooked the nsitg$o have regard to all of the



material in the round which was before the respohddoreover the petitioner's
position completely downplayed, if not ignored, tteey adverse findings of
incredibility made by the previous Immigration Jedg

[41] As regards the second branch of the petitisregument it was his position that
this did not get off the ground. Having reacheddwarclusion about the likely
assessment by a judge of the First Tier Tribun#hemew and existing material the
respondent could not be said to have failed to hegard to the guidance 8Bv
SSHD

[42] For the foregoing reasons he submitted tiséwoluld refuse the petition.

Discussion

[43] In addressing the question whether what has beé@nited amounts to a fresh
claim, the respondent is required to follow the fraot test as set out in Rule 353 of
the Immigration Rules.

[44] The task of the respondent in applying that g first to consider whether the
new material has previously been considered.

[45] Secondly, if the new material has not previgieen considered, the question
for the respondent is not whether she believesd¢inematerial makes it a well
founded claim. Rather the respondent must keeplgl®amind that the separate and
distinct question for her is whether there is disga prospect of a new Immigration
Judge applying the rule of anxious scrutiny woutlithk the petitioner would be
subject to a real risk of persecution on returre Tdspondent may take as a starting
point her own view on the merits but must keepéhas questions distinct. In other
words she must not usurp the function of the Imatign Judge (see thWWM case at

paragraph 11).



[46] Thirdly when considering the issue of whettiere is a realistic prospect of
success the respondent may assess the relialbititg mew evidence and in doing so
may have regard to previous adverse credibilitgifigs of the Immigration Judge.
She must, however, when considering such findipgsaach these in a manner
conforming with the observations of Buxton L.Jparagraph 6 of th&/M case.

[47] Fourthly, in considering whether there is alisgic prospect of success the
respondent is entitled to have regard to the olasiin thelTanveer Ahmedase
guoted above.

[48] Lastly, it is clear from the case 85HDex parte Boybayei997 Imm.AR 491

that in order to pass the test of credibility & sitage of considering whether the new
material creates a realistic prospect of succéigbat is required of the new material
Is apparent credibility though it need not be irtcovertible (see pages 495 and 496).
[49] In my opinion in the decision letter the resdent has had regard to the legal
principles which | have set out and has at no pairgd in law in the way that she has
approached the decision she made.

[50] Turning to the first document which was pdrtlee new material presented:
namely the "document from the Public Court of Kanstaah" the respondent |
believe properly has regard to the issue of apparedibility and does not go beyond
that. At paragraph 15 the respondent seeks toiexplay the document lacks
apparent credibility. The matters to which shensefie paragraph 15 are all matters
which she was entitled to have regard to when denisig apparent credibility. She
was equally in my view entitled to have regardi® ¢ase with which such documents
can be obtained illegally (see paragraph 17 otihesion letter) and to take that

factor into account when considering the issueppbaent credibility.



[51] The respondent's approach when consideringdih@ument as set out in
paragraphs 15 and 17 conforms with the approaokwomaterial in the authorities in
that the factors she has had regard to are allgledevant to the issue of the
apparent credibility of the document and are tlreematters she was entitled to
consider.

[52] The factors the respondent considers largabte to the lack of provenance
regarding this document. This lack of provenance some significance when
considering apparently credibility as this is natlcwument which proves itself.
Secondly it was a document which although on the & it it did not emanate from
the petitioner himself (on the face of it this isaurt document). However, it was not
as | understood it disputed, that it had not besained directly from the Court
authorities in Iran but had in some unknown way eanto the hands of the
petitioner. Thirdly, it is a document which canigabke obtained illegally and is easy
to forge.

[53] The respondent was in my judgement entitleddlal in these circumstances that
the lack of provenance was a significant factonpog to a lack of apparent
credibility.

[54] It does not appear to me that the approacthéyespondent to the issue of the
apparent credibility of this document shows angieim law. She does not at any
point seek to usurp the function of the hypothéfisdge of the First Tier Tribunal.
Rather the respondent looks at the primary issoes the document get over the
initial hurdle of achieving apparent credibility put another way she asks herself: is
the document simply implausible? As part of theefihg function which Rule 353

gives the respondent these are questions shdtie@td ask. The factors she has



considered in answering these questions are allaat. The decision she has arrived
at she was entitled to reach on the basis of floeenmation before her.
[55] At paragraph 16 of the decision letter thgpmxglent says that another
Immigration Judge would take into account the pples of Tanveer Ahmed did not
understand it to be disputed that regard couldauoktb this.
[56] The respondent goes on in the decision léttéiave regard to the previous
negative credibility findings. In light of the auwattities to which | was referred she was
clearly entitled to have regard to such findings.
[57] The basis of the petitioner's criticism is theight which the respondent has
attached to these findings and this criticism isdaon the observations of the Court
as set out in th&/M case at paragraph 6 above referred to.
[58] In my opinion the respondent in the circums&of this case was entitled to
attach to these findings the degree of significamicieh she did. It is clear looking to
the decision letter that the respondent did atsatistantial significance to the
negative credibility findings. Her attaching suaingficance has to be seen against
this background:
(a) her findings as to the apparent lack of crditilof both new documents.
(b) the extent of the negative findings of the Irgration Judge. | believe it is
proper to say that in relation to all material reggtthe previous Immigration
Judge found the petitioner incredible.
[59] Thus, although negative credibility findingsaynbe of little relevance where new
apparently credible information is produced fromradependent source that was not
the factual matrix which the respondent had befi@rein this case. Thus in my view

the respondent has not erred in law in her appraatie previous findings regarding



the petitioner's credibility. The respondent theokk at all of the factors and at
paragraph 19 says this:
"it is not considered that there would be a reialistospect of another
Immigration Judge applying the rule of anxious sogufinding that you
would be exposed to a real risk of persecutiorl-treatment amounting to a
breach of Article 3 treatment due to the producbbthis new evidence".
The foregoing clearly shows that the respondentihdsegard to the two separate
guestions and asked herself the correct one. Sbgmeses that it is not for her to
consider whether there is a well founded claimrhttier she asks herself the separate
and distinct question of whether the new infornmatiould create a realistic prospect
of an immigration judge holding that the petitiomeyuld be subject to a real risk of
persecution.
[60] I believe that having regard to the informatigefore her that the view she
expresses in paragraph 19 cannot be criticisedrd$pondent has asked the correct
guestions; not had regard to any irrelevant factoesved all matters before her in the
round and reached a decision she was entitlechtthre
[61] The respondent's approach to the other docymamely the letter from the
KDPI was the same as to the court document andritieisms made of her approach
are the same.
[62] In my view the respondent again confines Héteeconsidering the proper issue,
namely: the apparent credibility of this docum@8ifte factors which the respondent
has regard to at paragraphs 20 and 22 | believeekeant when considering the
issue of apparent credibility and were factors kocly the respondent was entitled to

have regard when considering apparent credibilibe respondent does not usurp the



function of the new immigration judge in that steeeg no further than considering
apparent credibility.

[63] The respondent at paragraph 22 states thegason has been provided to
explain why the document was not produced eathelerms of theBoybeyicase, the
guestion of the previous unavailability of a docutnis a relevant question in
considering apparent credibility (see: page 49%)ekplanation as to why this
document has only now become available was tendsrége petitioner. Given the
content of that letter it could have been produeteahny time in the last 4 years.
Therefore in judging its apparent credibility tlaek of an explanation as to why only
now it has become available is a further factorcltihe respondent may in my
opinion properly have had regard to.

[64] Lastly, in paragraph 24 the respondent lodkb@whole matter in the round: she
has regard to the previous findings made aboupétidoner's credibility and looks at
the whole new evidence in light of her findingsatele to apparent credibility. She
then asks herself the proper question (as shedraelat paragraph 19). She does not
conflate the two questions. In my judgement hes@aag at this point cannot again
be the subject of any proper criticism. In my viewthe information before the
respondent she was entitled to hold that no persald reasonably accept the new
evidence as believable.

[65] In summary | conclude the respondent has ¥ald the proper approach to the
new evidence. No error in approach has been denatedt She has had regard to the
well established principles set out in the caseshich | was referred. | am unable to
identify any error in law in her approach. She wadl entitled to reach the

conclusions she reached on apparent credibilitg.\&&s properly entitled to attach



significant weight in the circumstance to the poexa adverse credibility findings.
The decision she reached she was properly entdlesach.
[66] For the foregoing reasons | reject the fingtdadl branch of the petitioner's
submissions.
[67] The second branch of the petitioner's caseb@asd on the respondent’s failure
to have regard tBC SwedeandSBv SSHD
[68] The above cases set out risk factors thapeesent for persons being returned to
Iran. These risk factors include: persons seertopgposed to the Government and |
would accept that persons who are supporters dfidfel would fall into that
category; those who are accused of anti-Islamiclgoinand again | would accept that
the conduct referred to in the court document &4 ocess would fall into that
category; and persons facing court proceedingsn &ja of process if apparently
credible would place the petitioner in such a categlhus | believe it is correct to
say that if the foregoing documents had been leebetapparently credible and the
respondent had nevertheless ordered the petisomturn to Iran in the face of these
cases, then she would have acted unreasonablyling te apply anxious scrutiny
and in failing to have regard to these authorities.
[69] However, the respondent's position is thatsid information is not apparently
credible. Thus she does not require to have regaittese particular factors which are
set out in the said cases. The respondent's posstibat the petitioner has not got
over the first hurdle and on the basis of appayamtidible evidence shown that he is
in such a risk category. Rather the circumstandeshwshe had to have regard to
were as set out in ti@Bcase and are these:

"Iranians facing enforced return do not in genéaeé a real risk of

persecution or ill-treatment. That remains the @@ if they exited Iran



illegally. Having exited Iran illegally is not agsiificant risk factor, although if

it is the case that a person would face difficsltigth the authorities for other

reasons, such a history would be a factor addinigedevel of difficulties he

or she is likely to face".
[70] That was the matter which the respondent bdukar in mind. What she required
to have regard to given her previous findings vinas if the petitioner's return was
enforced he would not be at a real risk of persesuConsideration of that factor in
no way renders the challenged decision unreasanab&was on the information
before her entitled to hold that the mere fachef petitioner's illegal exit and
enforced return would not give rise to a real n§lpersecution. | accordingly reject

the petitioner's broad second ground.

Decision
[71] For the foregoing reasons | repel the petaitspleas-in-law; uphold the second
plea-in-law for the respondent; dismiss the petiaod reserve the issue of expenses,

| not having been addressed on that matter.



