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Introduction

General Background

[1] In 2000, a foreign national, possibly from Iramters the United Kingdom,
probably via Turkey and France. He makes threendldor asylum under different
names. One is granted; another two are refus&2D08, he is arrested, but granted
Temporary Admission and released from custody stibjereporting conditions

which he breaches. In 2004, he is convicted of eoplnd sentenced to four years



imprisonment. The trial judge recommends depomatiating that there is a high risk
of re-offending. On conclusion of his sentence(0& the Secretary of State issues a
deportation notice and subsequently a deportatideroThe individual remains in
custody pending his deportation. He has no docusrestablishing his identity. He
has no close ties with the United Kingdom. He daasco-operate sufficiently with

the authorities to obtain them. Until he obtairsnth the Iranian authorities (if he is
indeed an Iranian national) will not accept himlball his statutory rights of appeal
have been exhausted or waived.

[2] The Secretary of State says there is a hidhthiat he will re-offend and/or
abscond and so cannot be released. He will be thepas soon as he co-operates and
obtains emergency travel documentation. The Peétigays the Secretary of State
has been operating illegal immigration policies argdcontinued detention is flawed
procedurally. In any event, the time has long phssace the Petitioner was
reasonably and properly detained and so is entitldx released.

[3] These are the bare bones of the factual backgitand arguments which gives
rise to this First Hearing in the Petitioner's aggdion for judicial review in which he
seeks declarator that his detention is unlawfoération interimliberation, reduction

of various decisions, and damages (including viaicy damages).

Procedural History

[4] First Orders were pronounced on 5 August 208 aFirst Hearing Fixed for

14 November 2008. That diet was discharged as fuetteer such diets fixed for

5 and 27 February 2009. A further diet was fixexd {f July) and parties were ordered
to producanter alia adjusted Notes of Argument and a joint bundle ofhauties.

The pleadings meantime remained open. On 7 Jul9,286 First Hearing was again



discharged, and further adjustment of the pleadagisorised. On 10 July 2009, a
motion forinterim liberation was refused. By October 2009, numerauentories of
productions had been lodged by the parties togeitiera joint bundle of authorities
extending to a little under 2000 pages. Varioutestants of issues were also
produced but counsel did not refer to or adhetbem in the course of their
submissions. On 27 to 30 October 2009 a First iHgddok place.

[5] The pleadings are lengthy, and contain muchitiet argument and reference to
case law. One or two infelicities in the text wpmnted out at the outset. In addition,
a set of adjustments had been tendered on behhi¢ éfetitioner at or shortly before
the July First Hearing. Their status was somewhaetain but | was prepared to
proceed on the basis that they formed part of gigiéher's pleadings. In the event,
counsel made little reference to the pleadingstdpan identification of the Orders

sought.

| ssues

[6] The central issue is whether the Petitioneusth@mow be granted his liberty. All
other issues are embraced within that over-archuggtion. These "subsidiary” issues
include the legality of the underlying basis of b@tinued detention, which in turn
raises questions as to the legality of variouscpedi adopted by the Secretary of State;
the procedural propriety of the process by whi@Rletitioner has been detained
since 24 February 2006; and the relevance and widie attached to a detainee's
continued lack of co-operation. The parties agteatithe question of damages, were

it to arise, should be deferred meantime.



Factual Background

[7] The factual background is not seriously in digp The following narrative is
based on the pleadings, the voluminous produchodsto some extent, additional
non-contentious statements made by counsel ataheBhe course of the Hearing.
[8] The Petitioner arrived in the United Kingdom 28 January 2000. In the
pleadings, it is admitted that he is a citizenrah| although some doubt about this
was cast by counsel in the course of the Hearirgléthere are some minor
discrepancies in the documents, it appears th&etidoner claimed asylum and
stated his date of birth to be 1 January 1979uly1 2000, he made another
application for asylum giving a different date atth. In July 2001 one of his two
outstanding claims was granted by the Secreta8tatke. On 29 May 2002, the other
asylum claim was refused and directions were is$uetthe Petitioner's removal to
Iran. On the following day he was arrested on sugpiof being an illegal entrant. He
gave a different identity (claiming to be Iragipdadate of birth, and claimed asylum,;
but fingerprint checking revealed his previous asyktlaims. His third asylum claim
was withdrawn. He was granted Temporary Admissiotné United Kingdom
(subject to reporting conditions) and released fomstody.

[9] He breached those conditions in November 2@224 April 2004, the Petitioner
was convicted at Birmingham Crown Court of Robb€&¥g.24 June 2004, he was
sentenced to four years imprisonment. The triaggudlso recommended deportation.
The trial judge also noted that (a) the Petitidmaeat used three separate identities, (b)
in 2001 he was convicted of criminal damage, (dYlay 2002 he was convicted of a
series of offences including assaulting a polideef, criminal damage and failing to
surrender himself to custody for all of which heawed a short prison sentence, (d)

he had not at any stage attempted to behave rabporis) his pre-trial claim to have



a serious psychiatric problem was fictitious andhie main, a sham, (f) the Petitioner
had informed his probation officer that he mighbfeend, (g) the risk of harm to the
public from his activities was high, (h) there veastrong risk or likelihood of
repetition of offences in the event of his beinigased.

[10] In June 2005, he signed disclaimers waivirgyrights to appeal against the
Secretary of State's decisions to implement thgglscrecommendation, and to refuse
the Petitioner asylum. There was no dispute trePttitioner has exhausted or
waived all statutory rights of appeal which mighable him lawfully to remain in the
United Kingdom.

[11] On 24 February 2006, the Petitioner's prisemtance was completed. On that
day, he was served with a decision notice indiggtnat the Secretary of State had
decided that the Petitioner should be deported.Pétgioner did not timeously appeal
against that decision. Thereafter, the Petitiores detained under the authority of the
Secretary of State pending his deportation.

[12] It appears from facts revealed in a numbeEmglish casesR Hassan Abdi &
Ors[2008] EWHC 3166Admin) perDavisJ at paragraphs 27, 36-38, and 44,

Ashori [v SSHD [2008] EWHC 146GAdmin) perMitting J 22 May 2008] and.umba

[v SSHD [2008] EWHC 2090 Admin) perCollins J, 4 July 2008]that in April 2006,
the then Secretary of State adopted the policychvhias not published, that save in
exceptional circumstances, foreign national prisemeere to be detained on
completion of their prison sentences with a viewléportation. That policy was
subsequently declared to be unlawfullvis J in R (Hassan Abdi & Ors)

D19/12/08 2008 EWHC 3166 (Admir).revised policy on the release of foreign

national prisoners was subsequently released umad@20009.



[13] A deportation order was signed on 13 March7280d served on the Petitioner
on 2 May 2007. By that stage, it had become cleam(facts emerging in other
Immigration cases in the form of affidavits andestdocuments produced by
government officials (see for exam@bdi referred to below) that enforced removal
to certain countries such as Iran was becomingl@nadtic and procedurally difficult
to carry into effect.

[14] Between about the end of December 2007 arg Aaril 2008, the Petitioner
was detained in Hartwood Hospital, which has aePsychiatric Unit. There was
and is a question mark as to whether the Petitibasttruly suffered from any
significant form of mental illness.

[15] In June 2008, an application for bail was sefd. The Immigration Judge, who
had before him a comprehensive bail summary inrddlagical form, expressed the
view, in his decision dated 16 June 2008 that thva® nothing before him to indicate
that the Petitioner would co-operate with the adties and comply with the
requirements of the authorities if bail were grdntbe Judge's view was that the
Petitioner presentealhigh risk of absconding and could not be trusted to comply with
bail conditionsif and when he perceived removal likely.

[16] In August 2008, a petition for judicial reviemas presented on his behalf. In
April 2009 another application for bail was refussdan Asylum and Immigration
Tribunal Judge. The Judge records the Petitiongpiesentative as submitting that
the Petitioner did not wish to return to Iran. Thelge thought it was clear that the
Petitioner was not prepared to co-operate in tloditeded Return Scheme. The
Judge, in refusing bail, concluded that the Pet#&rdhad demonstrated a clear

disregard for the immigration laws of the Unitechfdom; that it wakighly likely



that the Petitioner would fail to observe bail ciiotis, abscond and make further use
of false identity.

[17] In August 2009, the Petitioner's applicatiordar the Facilitated Return Scheme
was withdrawn because he failed to provide thevegleoriginal or certified copy
documentation in order to support an applicatioraftravel document. However,
because of recent changes to the Scheme, the UkeBAgency, by letter dated

19 10 09, invited him to apply once more. It is alear whether the Petitioner has
done so. However, the same documentation diffiesiithnay arise. The Secretary of
State has produced an Affidavit (dated 16 06 0@robfficial setting out in detail the
efforts which have been made to establish thei®®tit's true identity and to
encourage him to obtain documentation. The afftd@dords that the Petitioner has
given at least five different names and provideddidifferent dates of birth. It states
that on occasion, the Petitioner has indicatedeatth at Dungavel that he would try to
obtain the necessary documents to enable himdorét Iran which he claimed to be
willing to do. Whether he has actually done so whéther he currently wishes to
return to Iran or is reconciled to doing so is defr. It seems that his attitude and the
extent of his apparent co-operation have varieohfiisme to time.

[18] The Petitioner's detention was reviewed on exgus occasions. These reviews
are recorded ibetention Review documents antWonthly Progress Reports, the latter
being sent to the Petitioner. These documents bese produced. There are,
however, gaps in the records, and it seems todepeed that a detention review has
not been carried out every month since Februarg 200us, Monthly Progress
Reports between April 2006 and October 2009 (Witheéxception of June, October,
November and December 2006, September and Oct6b& and February 2008)

have been produced. Until about October 2008, #terdion Reviews consistently



recorded recommendations by case workers and cessedecisions by more senior
officials that detention be maintained. Over therigd, the Detention Reviews
recorded apparent lack of co-operation on thegdatte Petitioner in obtaining
essential travel documentation needed to facilt&eemoval from the United
Kingdom. Essentially, what was required was somen fof certified identification
from the relevant authorities in Iran, such asrthlaertificate, passport, driving
licence or military I/D. | was informed that thisa&something which the Secretary of
State's officials could not obtain, but the docuta@ould be obtained by the
Petitioner or his solicitor writing to the Iranianthorities in Iran and requesting a
copy of an appropriate document. Alternatively, some such as a family member in
Iran could obtain the document direct from the imarauthorities and post it back to
the United KingdomAshori v SSHD 2008 EWHC 1460 (Admin) paragraphs 13 and
18, for example, records the applicant's solicitorgingito the Iranian Embassy and
the Iranian Department dealing with identificatomcuments.

[19] On 20 October 2008, a caseworker reportedrtbgirogress had been made in
recent months; there would be a struggle to rentloedetitioner in the near future;
there were very limited prospects of removal; drat it might be pragmatic to give
consideration to the Petitioner's release. An iospeconsidered the caseworker's
proposal and expressed the view that there wathaoemotest prospect of removing
the Petitioner; that a pragmatic view should betsé&nd consideration should be
given to releasing the Petitioner with electromigding. An Assistant Director
supported this proposal noting that little progread been made toward obtaining a
travel document and expressing the view that it Wka$y that removal would not be
effected within a reasonable time. On 23 Octob@&82@ Director decided to maintain

detention. Similar views were expressed in the Kdwer 2008 Detention Review



with the same result. Thereafter, the Detentioni®ey recommended that detention
be maintained and that the Petitioner should caetio be encouraged to apply for
the necessary travel document. These DetentioreRewiecorded that little progress
towards obtaining a travel document was being made.
[20] In the Detention Review of 15 September 2008, noted that no timescale for
the Petitioner's removal is known. The Secretar$tate's current position is probably
best summarised in the Monthly Progress Reporddbel0 09 which says this:-
"Your case has been reviewed. It has been dedmdou will remain in
detention because:

e You are likely to abscond if given temporary adnasor
release

This decision has been reached on the basis dbllbeving factors:

* You have not produced satisfactory evidence of yaemtity,
nationality or lawful basis to remain in the Unit€thgdom.

* You have previously failed to comply with conditgaf your
stay, temporary admission or release.

* You have used or attempted to use verbal decefaigain
leave or to enter/remain or evade removal, haviagem
multiple asylum claims, and it is considered likéigat you
might do so again.

* You do not have enough close ties (e.g. familyrientls) to
make it likely that you will stay in one place.

* You have shown a lack of respect for United Kingdam as
evidenced by your conviction for a serious crimanely
Aggravated Robbery.
Consideration has been given to all relevant faatofavour of release but in
the light of the above, it is considered that detenfor the purposes of
deportation are (sic) reasonable"

[21] Throughout his period of detention, the Petigr has been encouraged to obtain

a travel document and patrticipate in the Facildd&®eturn Scheme ("FRS"). On



24 June 2009, the Petitioner was interviewed byigration officials with the aid of
an interpreter in connection with his applicationéturn to Iran under the FRS for
which he had applied. The Petitioner apparentlyfiooed that he was in regular
contact with his family in Iran. He confirmed iretlcourse of the interview that he
would co-operate with his removal to Iran. In pautar, in the course of that
interview the Petitioner is recorded as havingestdhat (i) he had never held an
original Iranian Passport, (ii) having travelledTtorkey, apparently using a forged
passport, he fled to France, (iii) he could noteerber whether he used a document
to gain entry to the United Kingdom, (iv) his fathmit not his mother was alive and
he had seven surviving brothers and two sistej$)é\had spoken by telephone to
various family members regularly; and to his brotineee days ago; his details had
been passed on to his father, (vi) his father leal documents in a package but the
package had been tampered with and the documengsnetin the package (the
Petitioner appeared to make excuses about not beiego obtain copies). Finally
when asked whether he was currently willing tometutome he was indecisive but
when pressed stated that he would co-operate vgtiemoval to Iran.

[22] During the Hearing, | sought further detaitmat the Petitioner's position in
relation to the obtaining of the necessary traeelutnent which it appears would
enable the necessary arrangements for him to beeet to Iran to be carried into
effect. Senior counsel for the Petitioner infornmeel that the Petitioner had made an
application under the FRS in July 2009, and hadmerated but still had no travel
documents. His application was accepted but sulesgiguthat acceptance was
withdrawn because he failed to provide documemntabasupport an application for a
travel document. This was explained to the Pettion a letter dated

19 October 2009 from the UK Border Agency. Thatletlescribed the FRS,



explained its benefits, which included payment®®&in cash on arrival in the home
country, and specified the type of document ne¢dgulove identity (Expired
passport, National Identification Book, National @rd, Military ID Card or Driving
Licence).

[23] Overall, what the Petitioner had done in tlhstgo obtain an emergency travel
document was not clear; a detailed affidavit fréva Petitioner might have helped on
this matter. Nevertheless, it was said on his lf¢hat he was willing to co-operate;
that he had contacted his father in Iran but aatieer was not physically fit he was
unable to help, which | took to mean he was untbteavel to the appropriate
building with a view to obtaining a copy of a doaemh which would enable the
Petitioner's deportation to be expedited. Theséaegtions, given by counsel, were
vague and unsatisfactory. It seemed plain thaeeitbbody on the Petitioner's side
had sat down with the Petitioner and an interprater taken a detailed statement
from him, or if they had attempted to do so, haenbenable to obtain a coherent and
plausible account from the Petitioner. For the Reslent, it was asserted that while
the Iranian authorities would not respond to retpibg the UK Immigration
authorities for travel documents, a response wbaldbtained if the Petitioner's
solicitor made the request on the Petitioner's lhehlais was said to be quite
common practice. It seems difficult to believe thifathe Petitioner were fully co-
operating, the necessary document could not bengotar that it would take months
or years to obtain.

[24] On the material provided, the only conclusiaan reach is that the Petitioner
has vacillated on the question of co-operationse®ims to be maintaining a facade of
co-operation without actually proceeding to dorwtiuct his solicitor to do what

seems to be the essential first step (or posdielynly step) in the process of



obtaining a travel document. As matters currertdynd, the necessary steps might be
taken tomorrow or next week; on the other hand thaght not be taken until next
year; or they might never be taken. The Petitianerently resides at Dungavel
Detention Centre. Senior counsel for the Petitionkrmed me that the Petitioner has
access to a telephone and to the Internet. Hdeg@lsontact relatives and has
availed himself of these facilities from time tmé.

[25] Were he to be released he would regardediag bemporarily admitted to the
United Kingdom pending his removal and would (Se@ounsel for the Petitioner
informed me) be eligible for support under the Niaél Asylum Support Service.

[26] There was some discussion of the Petitiome€ntal health. However, there is no
up to date report before me. There is a suggestianeport dated 29 01 09 that the
Petitioner might have exaggerated or feigned symptof mental illness. However, |
heard no detailed submissions on the terms obthégy other report. There was also
no up to date statement by or about the Petitigaeerally. Such a statement might
have included details of his general behaviour@geanour while in detention and
an assessment of the risk of re-offending or abdiogrto rebut the inferences which

might be drawn from his history of deception anicher.

Legal Framework

Statutory Provisions

[27] The Immigration Act 1971 (as amended) provittesstatutory basis for
deportation of foreign nationals. A person whoas a British Citizen is liable to
deportation from the United Kingdom if the Secrgtaf State deems his deportation
to be conducive to the public good (section 3(3)(dpreover, such a person, who is

at least seventeen, is liable to deportation e been convicted of an offence



punishable with imprisonment and on convictionesammended for deportation by
an appropriate court (section 3(6)). In such cirstances, a deportation order may be
made. Where a deportation order is in force, systraon may be detained, or if
already detained, will continue to be detained ssleleased on bail (schedule 3
paragraph 2(3)).
[28] The statutory power to detain has been coadthy the courts as being subject to
limitations. These are known as tHardial Sngh principles and are set out by
Woolf J (as he then was) iRv Governor of Durham Prison ex p Hardial Sngh
1984 1 WLR 704 at 708 hey have been distilled into four principlesDyson LJ in
R(I) v Home Secretary 2002 EWCA Civ 888 2003 INLR 196 at paragraphwtch
are as follows:-
() "The Secretary of State must intend to defdugtgerson and can only use
the power to detain for that purpose;
(i) The deportee may only be detained for a petied is reasonable in all the
circumstances;
(i) If, before the expiry of the reasonable pekiad becomes apparent that the
Secretary of State will not be able to effect dégtayn within that reasonable
period, he should not seek to exercise the powdetsntion;
(iv) The Secretary of State should act with reabtediligence and expedition
to effect removal."
[29] These principles have been applied in recasés in England and Scotland (e.g.
TP v AG for Scotland 2009 CSOH 121 Lord Pentland at paragraphs 12-ttbasl also
been noted that the terms of paragraph 2 of Sca&itd the 1971 Act do not create a

presumption in favour of detention upon completibthe sentenceR((Sedratti) v



Secretary of State for the Home Department 2001 EWHC Admin 41®erMoses J at

paragraphs 1 andaf a very short judgment (the point was a matter of concession).

The Detention Centre Rules 2001 SI 2001/238

[30] Rule 9(1) provides that:-
Every detained person will be provided, by the 8&xry of State, with written
reasons for his detention at the time of his ihdetention and thereafter

monthly.

European Convention on Human Rights
[31] Article 5 was referred to in the Petitionewgtten submissions. It providester
alia that:
"Right to Liberty and Security
(1) Everyone has the right to liberty and secuwitperson. No one shall be
deprived of his liberty save in the following casesl in accordance with a

procedure prescribed by law:

(c) the lawful arrest or detention of a person@#d for the purposes of
bringing him before the competent legal authorityr@asonable suspicion of
having committed an offence or where it is reasbnatnsidered necessary to

prevent his committing an offence or fleeing aftaving done so.

(f) the lawful arrest or detention of a person tevent his effecting an
unauthorised entry into the country or of a persgainst whom action is

being taken with a view to deportation or extramfiti



(2) Everyone who is arrested shall be informed gtbynin a language
which he understands, of the reasons for his aaresbf any charge
against him.
(3) Everyone arrested or detained in accordande tiwé provisions of
paragraph 1(c) of this article shall be broughthmpdy before a judge
or other officer authorised by law to exercise giaipower and shall
be entitled to a trial within a reasonable timéorelease pending trial.
Release may be conditioned by guarantees to afetaial.
(4) Everyone who is deprived of his liberty by atrer detention shall
be entitled to take proceedings by which the lamdgt of his detention
shall be decided speedily by a court and his releadered if the
detention is not lawful.
(5) Everyone who has been the victim of arrestetetion in
contravention of the provisions of this article lfhave an enforceable
right to compensation.”

[32] The Strasbourg Court has noted that any dapaw of liberty under Article 5

1(f) will be justified only for as long as extradit proceedings are in progress. If

such proceedings are not prosecuted with due ditigiethe detention will cease to be

permissible under that provisioBr(inbeyli v Russia 26/2/09 paragraph 42).

Policy
[33] Chapter 38 of the Secretary of Sta@erations Enforcement Manual
(applicable until June 2008) noted that the 1998t¥Raper (Fairer, Faster, Firmer)

confirmed that "there was a presumption in favduemporary admission or release



and that, whenever possible we would use alteresitiv detention”. This was

expressly confirmed at paragraph 38.3 which stated:
"1. There is a presumption in favour of temporatgnasion or temporary
release.
2. There must be strong grounds for believing #haérson will not comply
with conditions of temporary admission or tempornaigase for detention to
be justified.
3. All reasonable alternatives to detention mustdresidered before detention
is authorised.
4. Once detention has been authorised, it musepeunder close review to
ensure that it continues to be justified.
5. Each case must be considered on its individesitsa"

[34] In paragraph 38.5.2 the following is noted:
"Authority to detain persons subject to deportation action
The decision as to whether a person subject tortmm action should be
detained under Immigration Act powers is takereaia caseworker level in
CCD. Where an offender, who has been recommendetefmrtation by a
Court or who has been sentenced to in excess wiati?hs imprisonment, is
serving a period of imprisonment which is due tacbmpleted, the decision
on whether he should be detained under Immigrairpowers (on
completion of his custodial sentence) pending degion must be made at
senior caseworker level in CCD in advance of treedzeing transferred to
CCD. It should be noted that there is no concepluad detention in
deportation cases (see 38.11.3)."

[35] Paragraph 38.8 provided that:



"Continued detention ... must be subject to adrtrative review at regular
intervals. At each review robust and formally doemmed consideration
should be given to the removability of the detaineéA formal and
documented review of the detention should be méde 24 hours by an
Inspector and thereafter as directed at the 721.4nd 28 day points........ "
[36] On 19 June 200Bnforcement Instructions and Guidance 2008 came into effect,
superseding th®perations Enforcement Manual. Chapter 55 deals with "Detention
and Temporary Release" (and so corresponds to @hz@f the previously
applicableOperations Enforcement Manual). Chapter 55 similarly begins with a
reference to the 1998 White Paper and the presamitifavour of temporary
admission or release and with a statement thatewss possible, alternatives to
detention would be used. That is also reflectguhiragraph 55.3. Paragraph 55 11 3
gives general guidance in respect of immigraticieiskeon in deportation cases.
Paragraph 55.20, which relates to temporary adamsselease on restrictions and
temporary release (bail) provideder alia:-
"Temporary admission, release on restrictions and teporary release
(bail)
Whilst a person who is served with a notice ofjideentry, notice of
administrative removal, or is the subject of degtooh action is liable to
detention, such a person may, as an alternatigdeteamtion, be granted
temporary admission or release on restrictions.pdtiey is that detention is
used sparingly, antthere is a presumption in favour of granting temporary
admission or release on restrictions. Another alternative to detention is the
granting of bail, which is covered separately ira@ier 57. The fundamental

difference between temporary admission/releas@sinictions and bail is that



the former can be granted without the person corecehaving to be detained,
while the latter can only be granted once an inttial has been detained and
has applied for bail."
[37] On 9 September 2008 Chapter 55 of the Enfoerg#rand Instructions Guidance
was altered. It again recites the general polie@gpmption (that is, in favour of
temporary admission or release). With regard te@igorNational Prisoners (such as
the Petitioner) the following is now stated in maeph 55.1.2:-
"Criminal Casework Directorate Cases
Cases concerning foreign national prisoners - deditby the Criminal
Casework Directorate (CCD) - are subject to a dffie policy than the
general policy set out above in 55.1.1. Due toctkar imperative to protect
the public from harm and the particular risk of@ogding in these cases, the
presumption in favour of temporary admission orgerary release does not
apply where the deportation criteria are met. bdtine person will normally
be detained, provided detention is, and continad®} lawful. The
deportation criteria are:-
For non-EEA cases - a sentence of at least 12 m@stkither a single
sentence or an aggregate of 2 or 3 sentenceslm/past five years; or a
custodial sentence of any length for a serioussloifgnce (see list below);
For EEA cases - a sentence of at least 24 months;

A recommendation from the sentencing court

Due to the clear imperative to protect the pubief harm the presumption
of temporary admission or release does not apply in cases where the

deportation criteria are met. In CCD cases concerning foreign national



prisoners, because of the higher likelihood of risk of absconding and harmto
the public on release, there is a presumption in favour of detention aslong as
there still isa realistic prospect of removal within a reasonable time scale”

[38] Paragraph 55.3 provides:-
"Public protection is a key consideration underpigrour detention policy.
Where an ex-foreign national prisoner meets thertaifor consideration of
deportation the presumption in favour of tempoiaynission or temporary
release will not apply ... the public protectiorpnative means that there is a
presumption in favour of detention. However thisgumption will be
displaced where legally the person cannot or calomger be detained
because detention would exceed the period reasonabéssary for the
purpose of removal. ..."

[39] In the case of serious criminal offences #ad tndicates that "in practice" release

is likely to be appropriate "only in exceptionakea".

[40] The policy was revised in February 2009. Peaply 55.3.2.1 provides:-
"Where a time served foreign national prisonerdasenviction for an offence
in the list below, particularly substantial weigould be given to the public
protection criterion in 55.3.1 above, when considgwhether release on
restrictions is appropriate. In cases involvingstheerious offences, therefore,
a decision to release is likely to be the properctgsion only when the factors
in favour of release are particularly compellingcause of the significant risk
of harm to the public posed by those convictediolient, sexual, drug-related
and other serious offencds.practice, release is likely to be appropriaialy

in exceptional cases."



Submissions

Petitioner

[41] Counsel for the Petitioner produced very lengthy detailed written
submissions. They are rich in erudition and displayadmirable expertise and
familiarity with all aspects of this area of lawowever, they contained so much
detail that they have lost some of their force @spasive documents making it
difficult for the court to see the woods for theds. In summary, the arguments for
the Petitioner distilled to their essentials way@&@n-co-operation cannot ultimately
be used as a justification for continued detentibmay be relevant but it is not
determinative & v Secy of State for the Home Dept 2007 EWCA Civ 804 peiKeene J
at paragraph 79) R(l) at paragraph BRER Iran) v Secy of Sate for the Home Dept
2009 EWHC 2094 at paragraphs 69-73), (ii) detentEmmot be used to secure co-
operation R (ex p Bashir) v Secy of Sate for the Home Dept 2007 EWHC3017
(Admin) at paragraph 16any lack of clarity on the Petitioner's currenklac co-
operation places the onus on the Respondent to gtadwhe Petitioner is not co-
operating; the Petitioner has not been convictatbofco-operation under section 35
of the asylum (Treatment of Claimants etc) Act 2080lexample of which is to be
found inFR( Iran v SSHD 2009 EWHC 2094 paragraph 58), (iii) the purpose of
detention was to ensure enforcement of the depmmtatder, not to encourage co-
operation or to prevent crim@lfdi v Secy of State for the Home Dept 2009 EWHC
(No 2) perDavisJ at paragraph 41), (iv) if there is, as here, ngoaable or
foreseeable prospect of removal then continuechtleteis unlawful Hardial Sngh
at page 706l v Secy at paragraph 46 (ii), (v) here, the facts (paradylthrough the
Detention Reviews) show that the continuing detentvas to put pressure on the

Petitioner and to encourage him to co-operate atairothe necessary travel



documents, (vi) in Scots law there was a strongupmption in favour of liberty, (vii)
the risk of re-offending and absconding may bediacbut they cannot be the primary
reasons for continued detention (R (1) at paragd&ih56). The respondent has
produced no reports or assessments of the claiiskxiaf the likelihood of re-
offending or absconding, (viii) the use of immigoat detention powers for public
safety reasons would infringe Article 5 ECHR, thahility of the Respondent to
remove the Petitioner to Iran and his refusal leage him from detention was an
abuse of power; the detention reviews form pathefprocedural safeguards of
Article 5 and not just thelardial Sngh principles. Reference was also mad&dadi

v The United Kingdom 2008 ECHR 29/1/08 paragraphs 83-85

[42] (ix) Reasons justifying the lawfulness of dgten would be expected to appear
in the Detention Review documents. If no good reagas expressed one may
presume there is no good reason to detain. It weigial to draw a distinction, as the
Respondent does, between the form and substanice décisions. Having regard to
the Detention Review documents no weight shouldttaeched to the Secretary of
State's views on the question of detention, (xyvitbstanding the risks of re-
offending, and absconding and notwithstanding #t#iBner's lack of co-operation
the period of detention, some 44 months, was nolergpthat he must be released
(R(Wang) v Secy of Sate for the Home Dept 2009 EWHC 1578 (Adminparagraphs
27, 34-36;Abdi v Secy of State for the Home Dept 2009 EWHC 1324 (No 2)
paragraphs 40, 41, 76-78).

[43] Counsel also presented an elaborate argurhanbetween about April 2006 and
February 2009 all decisions to keep the Petitiameletention were based on a
blanket policy which disregarded thkardial Sngh principles, and which for the

reasons set out lyavis J in R (Hassan Abdi & Ors) v SSHD 2008 EWHC 3166



(Admin) at paragraphs 115-1%&re unlawful. This has, it was said, been conceded
on behalf of the Home Secretary. The same conaesss made before

Lord Pentland inTP at paragraph 16. Declarator of that unlawfulnessikhtherefore
be granted@avis Jibid at paragraphs 210-21Chester v Afshar 2005 1 AC 134 per
Lord Hope of Craighead at paragraph 87).

[44] It was also submitted on behalf of the Petiéiothat there were many periods in
respect of which there was no express or propeeweof, authorisation for and due
notification of the Petitioner's continued detentwhich rendered that continued
detention unlawfulR(SK) v SSHD 2008 EWHC 98 (Admin) paviunby J at
paragraphs 45 and 6R(Limbu) v SSHD 2008 EWHC 2261 pdBlake J at

paragraph 44Roberts v CC of Cheshire Constabulary 1999 1 WLR 662 per

Clarke J). Reliance was also placed on ECHR Article 5(1darrreference to
Nadarajah v Amirthanathan v SSHD 2003 EWCA Civ 1768 at paragraph 54 and

XK (Zimbabwe) v SSHD 2009 1 WLR 1527 at paragraph 25.

[45] The bail decisions were said not to be rel¢esna different test was used based
on summaries prepared by the Respondent. Bail ppeses detention is lawful.

[46] It was also argued that recent ECHR jurispnogeshowed that specific periods
of detention must now be sétbdolkhani & Anr v Turkey ECHR 22/9/09 paragraphs

125-139).

Respondent

[47] Counsel for the Secretary of State also predudotes of Argument and
submitted that the essential question was the lae$s of the Petitioner's detention.
If his detention was lawful and the onus lay on$eeretary of State, procedural

irregularities made no difference. It is for theiddo determine in substance whether



the decision to maintain the Petitioner in detamtgocorrect A v SSHD 2007 EWCA
Civ 804 paragraph 62).

[48] On the facts counsel emphasised that (ih&llRetitioner's appeal rights had been
exhausted or waived, (ii) he has no close tiekéninited Kingdom, (iii) the
Petitioner has no incentive not to abscond or aff@v) the Petitioner's lack of co-
operation and inconsistent attitude as describédraffidavit dated 16 06 09 of
Miles Matthews, a senior executive officer employpgdhe United Kingdom Border
Agency , (V) the Petitioner's serious disrespectte law, (vi) the three refused balil
applications before Immigration Judges dated 168)&7 03 09 and 22 04 09
(seeHussein v SSHD 2009 EWHC 2506 (Admin) paragraphs 52, 54, 57 arg8).10
(vii) the risk of absconding was tantamount to dasety, (viii) the Respondent had
lodged all relevant documents and had producegada date affidavit from an
official (7/81 of process). The onus was on theti®eer to show that some steps
were being taken in good faith to identify himsatid obtain the necessary documents
to facilitate his removal.

[49] Counsel accepted the applicability of thardial Sngh principles but submitted
that thecourt should now apply them and form its own view awhkether detention
was unlawful. Government policy or its misappliocatdid not matter if the detention
was lawful under those principlesR v The Advocate General for Scotland 2009
CSOH 121 paragraph 11K (Zimbabwe) v SSHD 2009 2 AER 365 at paragraph 35,
followed by Lord Pentland ifP. v AG at paragraph 1&bdi v SSHD 2008 EWHC
3266 (Admin) andshylolbavan v SSHD 2009 EWHC 1067 (Adminjlemonstrated
that failure to comply with the Detention Rulestloe policy and provisions set forth
in the Operations Manual did not of themselves nteahan individual was being

unlawfully detained if there was compliance witle Hhardial Sngh principles. The



current policy was lawfulAbdi v SSHD 2009 EWHC 1324, paragraphs 6 anQ&iis

J; TP v AG at paragraphs 19 and 20he risk of re-offending, absconding and the
fact of non-co-operation were all material consadiens in applying thélardial

Sngh principles R(A) v SSHD 2007 EWCA Civ 804 at paragraph F4ussein v

SSHD 2009 EWHC 2506 (Admin) at paragraphs 93-18%;SSHD 2007 EWCA Civ
804 paragraph 80). In the present petition, thaceldeen averments about the
Petitioner suffering mental health problems busélead been deleted without
explanation.

[50] Counsel also submitted that there is no autmneat-off point after which
continued detention becomes unlawMAS v SSHD 2009 CSOH 32 paragraph 41,
TP at paragraph 2Emshidi v SSHD 2008 EWHC 1990 (Admin) at paragraph 25.
reasonable period can be regarded as a specifadpg@ddolkhani v Turkey ECHR

22 09 09 at paragraphs 133-135). The Turkish cass dot, in any event, require the
setting of time limits. Detention continues to bedul and proportionate therefore the
Petitioner's Article 5 ECHR rights have not bedeifered with. Given the
inconsistent and contradictory signals from theti@eer in relation to co-operation, it
has never been apparent that he could not be rehvatiein a reasonable period. His
current position indicates willingness to co-openahich the Secretary of State is
entitled to treat as genuine and to rely on hiralitain the necessary documents.
[51] Finally, counsel submitted that should intetiberation be considered, then

residence, reporting and other conditions shoulorp®sed.

Discussion
The Function of the Court

[52] The function of the Court is not to review, Wednesbury' or rationality



principles, the decision to detain the Petitiotat is to say the form, manner and
rationality of the decision making process. The €@unow the decision maker and
decides for itself whether the Petitioner's detentivas justified at the outset and
whether his detention continues to be justifieling into account all relevant
circumstancesR(A) v SSHD 2007 EWCA Civ 804 at paragraph 62,70-3K;
(Zimbabwe) v SSHD 2009 2 AER 365 at paragraphs 38 v Advocate General for
Scotland 2009 CSOH 121 paragraph, B{Hussein) 2009 EWHC 2506 (Admin) at
paragraph 80youssef v The Home Office 2004 EWHC 1884 (QB) paragraph 6n
TeLamyv Tai Chau Detention Centre 1997 AC 97 at 113E-114E)his approach is
consistent with the function of the court wherehage (as set forth in article 7.17 of
the Petition) an infringement of a Convention righélleged R (Nasseri) v Home

Secretary 2009 2 WLR 1190 at 1194 paragraphs 12-18 per Larifinkann).

Presumption of Liberty and Onus

[53] It was accepted by the parties that theregeegsumption in favour of liberty at
common law in Scotland as well as in England andawbot other jurisdictionsSngh
v SSHD 1993 SLT 9507TP at paragraph 33) v Home Office 2006 1 WLR 1003 at
paragraphs 69-70 and 76; see &s0SSHD 1923 AC 603 at 645-6).his has not
been removed by paragraph 2 of Schedule 3 to th& A8t which does not create a
presumption in favour of detention on completioragfentence of imprisonment

(R (Sedrati) v SSHD 2001 EWHC Admin 418, pktoses J at paragraphs 1 and 4).
The onus lies on the Secretary of State to justiigntion and continued detention
pending removalR(l) v SSHD 2002 EWCA 888 at paragraph,3¥(SK) 2008

EWHC 98 (Admin) peMunby J at paragraph 5-R(SK Zimbabwe) v SSHD 2009 2



AER 365 at paragraph 3by Secy of State for the Home Department 2002 EWCA

Civ 888 perSmon Brown LJ at paragraph 37).

Hardial Singh Principles

[54] These have been applied, as summarised byrDydm R(l) v SSHD 2003

NILR 196 at paragraph 461 several cases in ScotladASv SSHD 2009 CSOH

32, Kv SSHD 2009 SLT 525, andP v AG for Scotland 2009 CSOH 25)as well as

in England R (Qaderi) v SSHD 2008 EWHC 1033R (Ashori) v SSHD 2008 EWHC
146Q andR (Jamshidi) v SSHD 2008 EWHC 1990). They are part of our
jurisprudence and | must therefore follow them.

[55] It also follows from these principles that teés no single period which when
reached, automatically leads to the conclusiontti@period of detention has become
unreasonable.

[56] It is, perhaps, worth noting the context frarhich these principles have been
derived.Hardial Sngh was a decision at first instance of Woolf J (ashem was)
dating from December 1983 (1984 1 WLR 704). Tharelndian national lawfully
entered the United Kingdom and was given indefil@gae to remain. However, he
committed two offences of burglary for which heveel a term of imprisonment.
There was no judicial recommendation that he bedeg but, while in prison, the
Secretary of State decided to make a deportatiderof he applicant did not appeal.
He absconded but was re-arrested. A deportaticer evds duly made and served on
the applicant while he was living in distressing@dions in Durham prison, so
distressing that he attempted suicide.

[57] The first principle appears to be derived framearlier case in 1971 where it

was clear that the purpose of the detention wasable the detainees to give



evidence at a forthcoming criminal trial, becauddbey were released, nothing might
ever be seen of them again.

[58] The second and third principles appear todrevdd from the facts of the case
itself and a contrasting unreported decision in5Sl@%ere, in relation to an illegal
immigrant, the court expressed satisfaction thatyhing had been done by the
Secretary of State to urge the Indian High Commis$d produce a travel document.
The court in the 1975 case was informed that thyh iiommission would reply to the
application within ten days. It is to be inferrdwt in those circumstances the
claimant was not released. There, the focus wdabee@nonduct of the Secretary of
State.

[59] By contrast, Woolf J noted that the applicketore him was not an illegal
immigrant and moreover, he was not satisfied thatyehing that could reasonably be
done by the Secretary of State had been done (H)7@88H). The problem seemed
to lie in the hands of Durham police who had or thedmeans of obtaining further
information requested concerning the district offbof the applicant (708B-C) but
had not sought to obtain it. Again, the focus wash® conduct of the Secretary of
State or others in circumstances where it was g@pte for him or them, rather than
the applicant, to take some positive action. Wadakpressly found that the applicant
had been taking what steps he could to achievasdagdory resolution to his
problem; he was quite prepared to return to India.

[60] The fourth principle (706F) appears to be dealifrom the facts of the case and
the two earlier cases; again the focus was on dleecary of State taking steps which
would bring about removal.

[61] These principles offer guidance on a questibstatutory interpretation. Whether

as stated by Woolf J or as re-formulated by Dysanthey are guidance; they are not



words of a statute. Plainly, Woolf J did not hawenind the precise or even the
general factual base which underlies the instapliegiion for judicial review. In
particular, he did not have in mind the effectef snduced detention through non-
co-operation (nor was it a significant issudx{ih) v SSHD although the point was
discussed (see paragraphs 12, 14, 37, 50, 51n=l)ch a situation, and, no doubt,
others, these general principles require to bédédut in order to determine where
the bounds of a reasonable period in all the cistantes lie. Although, the principles
might be said to be conceptually distinct, the aelahird and fourth are all linked by
reference to what is reasonable in the circumstanideat is the overarching element
which requires each case to be considered on mspanticular factsR (Abdi) v

SSHD 2009 EWHC 1324 (Admin) at paragraph 22).

Effect of Failureto comply with Detention Rules or Policy

[62] In R(SK Zimbabwe) v Home Secretary 2008 EWCA Civ 1204 detention reviews
were not carried out with the required frequendyerg were very significant gaps
over a period of some 22 months. The judge atifitance attached very
considerable weight to the combined facts thatethnas a substantial risk of SK
absconding coupled with his refusal to accept valynrepatriation (paragraph 17).
He held that the infringement of the Detention Ge&Rules 2001 and certain parts of
Chapter 38 of the Home Office Operations EnforcanMamual demonstrated that
the claimant's detention was unlawful in domestie &nd also demonstrated a
violation of his rights under Article 5 of the Camtion (paragraph 20). Before the
Court of Appeal, it was not disputed that any & limitations given b¥x P Hardial
Sngh were exceeded (paragraph 22). The Court of Appeldithat whether

compliance with the Detention Centre Rules 2001taedVianual was gine qua non



of the lawful exercise of the statutory power ttaflewas a question of statutory
construction; the court held that it was not, &sdhwas no express or implied
reference to the Rules or Manual in paragraph&cbiedule 3 to the 1971 Act
(paragraphs 21, 23 and 25 and 35). Neither cong®ianth the Rules and Manual
nor the fulfilment of any comparable specific prdgees is a condition precedent to
the legality of the detentior® paragraph 35 and 36; 48 and 49). The same approach
is to be found infP at paragraph 18, andAbdi & Orsv SSHD 2008 EWHC 3166
(Admin) at paragraphs 129-14the sequel relating to Mr Abdi and the Secretdry o
State's policy introduced in 2009 is to be foun®avis J's decision at 2009 EWHC
1324 (Admin) at paragraphs 9-1Apamv SSHD 2009 EWHC 2496 (Admin) at
paragraph 42andR (Hussein) 2009 EWHC 2506 at paragraph 120

[63] It seems to me that | must follow the approacthese authorities unless there is
a compelling reason to do otherwise. | detect o saason. The approach is
consistent with the view that it is for the cowrtdiecide whether in law the continued
detention of the Petitioner is justified. That ci@ms falls to be answered by reference
to the 1971 Act construed in the light of tHardial Sngh principles. If these
principles are not infringed then as a matter afigory interpretation it is difficult to
see how the detention can be unlawful. Put anatiagr compliance with policy and
the Detention Centre Rules is not a condition penéeto the legality of detention.
Formal non-compliance does not matter where thetanbe of the matter shows that
the period of detention is reasonable. In thisnasost areas of the law, the court

looks to substance rather than form.

Arbitrariness

[64] It is plain under domestic law and Convengonsprudence that any measure



depriving a person of his liberty should issue frand be executed by an appropriate
authority and should not contain arbitrary reag@¥sZimbabwe paragraph 27).
There, the Court of Appeal held that tHardial Sngh principles saved a detention
from the vice of arbitrarinessX paragraph 33).

[65] In Abdolkhani & Anr v Turkey 2009 ECHR 22/9/0@he applicants were refugees
who arrived in Turkey from Irag. They were arrest@duced false passports,
detained and charged with illegal entry; they weevicted in the Magistrates' court.
The Applicants complaineaiter alia that their detention was unlawful. The Court in
Strasbourg emphasised the fundamental human nghtely the protection of the
individual against arbitrary interference by that8twith his or her right to liberty
(paragraph 128). The Court noted that Turkish lahwnadt provide any details as to
the conditions for ordering and extending detentigth a view to deportation or set
time-limits for such detention; thus the applicsudetention did not have a sufficient
legal basis. The deprivation of liberty to whicle #ypplicants were subjected was not
circumscribed by adequate safeguards againstahiss (paragraphs 132-135).
Counsel for the Petitioners founded on the refexe¢ache setting of time limits and
pointed to their absence in the 1971 Act. HowethexHardial Sngh principles
construe the 1971 Act as imposing reasonable immisiby implication. That is
enough to comply with observations of the CourAlndolkhani. Plainly, as the many
cases to which | was referred demonstrate, wheat Bppropriate period of detention
for a foreign national prisoner will vary. | theoeé reject the argument that a specific
period such as six months or two years must bfogétin the legislation to be ECHR

compliant.



Therelevant circumstances
[66] In R(I) v SSHD 2002 EWCA civ 888the Court of Appeal, in what was in effect
an application for liberation, indicated that titeaSbourg jurisprudence, and in
particular Article 5(1) ECHR, added nothing to ttmmestic law (paragraph 8). In
considering thédardial Sngh principles, it is notable that the Court of Appgabted
with apparent approval the following passage insgp@ech of Lord Brown-Wilkinson
in Tan te Lamv Tai A Chau Detention Centre 1997 AC 97(a Privy Council case in
which a Hong Kong Ordnance made non-co-operatiothn@yletainee was a statutory
circumstance to which regard was to be had in degihether the period of
detention is reasonable):-
In their Lordships' view the fact that the detentis self-induced by reason of
the failure to apply for voluntary repatriationagactor of fundamental
importance in considering whether, in all the cmstiances, the detention is
reasonable.
[67] The fact that detention is self induced istdithe circumstances of the case |
have to consider. It is a relevant consideratiamd&nce on the weight to attach to it
has been given by Lord Brown-Wilkinson. The fa@tthn Tan te Lam, it was a
statutory consideration does not detract from g@ieation of his Lordship'dictum
although the Court of Appeal R(l) appeared to think that this reduced its weight
(paragraph 31 and 50 to 51). Dyson LJ consideratthie (nere fact, without more)
that a detained person refuses the offer of voluntary repatriation cannot make
reasonable a period of detention which would otherwise be reasonable (paragraph 50-
51; and 54). In that case the option of voluntapatriation only arose on the day

before the appeal hearing and so was of very lamgdevance (paragraph 32).



[68] | am however, unable to agree with Dyson blyservation. In my view, it
attaches much too little weight to the fact of getfuced detention, and does not take
sufficient account of the force of Lord Brown- Witlkson's observation. In any event,
in the present petition there is "more". It is just the self-induced detention that is
relevant but the inconsistent attitude on the pfthe Petitioner as set forth in

Mr Matthews' affidavit. It seems to me that, at leey least, an inconsistent attitude
and the consequent self- induced detention arehtyeapnsiderations in the present
case. That view is consistent with the views oifeeently constituted Court of
Appeal inR(A) v SSHD 2007 EWCA Civ 804 paragraph 54-55.

[69] Further support for attaching significant wetigo the fact of refusal of voluntary
repatriation comes frofawonezwi v SSHD 2008 EWCA Civ 924There,the
appellant committed fraud related offences in catior with his illegal presence in
the United Kingdom for which he received a prisentence of eighteen months. He
refused to accept voluntary repatriation to Zimbabkis asylum claims and appeals
had also been rejected. He was refused bail omaexecasions. The argument on
appeal was essentially that the appellant was hminghed for refusing to return to
Zimbabwe voluntarily (paragraph 7). The court oledrthat the length of detention
was a response to the refusal of the detainee terbeved voluntarily (paragraph 9).
The appellant remained in prison only because hddumot accept voluntary
repatriation. The appellant was urged to acceptthi@sonly way out of prison is by
voluntary repatriation to Zimbabwe. That, rather than any legal recourse, (was) the
only solution to his continued imprisonment (paragraph 11). The court attached
considerable weight to self induced detention alihvegines of the majority iR(A).
The court however did observe thiag sheer length of detention may at some stage

become such that it outweighs in proportionality the reasons for it (paragraph 9).



While that may, in theory, be true, as a legal@ple it offers no guidance
whatsoever as to how one determines whensthge arrives. It is particularly

difficult to apply in a self induced detention casehe light of the court's
observations in paragraph 11 referred to above.

[70] The recent decision of Sales RifHussein) 2009 EWHC 2506 (Admin) on

14 10 09 also provides similar support for the vibat self-induced detention is a
weighty consideration (see paragraphs 87-93). ddmsalso be seen from

R (Jamshidi) v SSHD 2008 EWHC 1990 (Admin) at paragraphs 29-34 and 38

Lord Brodie adopted a similar approach when refyisiterim liberation inTP v AG
2009 CSOH 25 at paragraph 15.

[71] Furthermore, it does not seem to me to makesagnificant difference whether a
non-co-operating detainee has been prosecuted thed&sylum and Immigration
(Treatment of Claimants etc) Act 2004. What is img@ot is the fact of non-co-
operation or feigning co-operation. That fact carplboved by whatever evidence is
available. The absence of a conviction does natsszzily make that fact any less
compelling or persuasive.

[72] The risk of absconding and the danger of ferafing are obviously relevant
considerations in determining whether continuee@kgdn pending removal is lawful
(see e.gR(l) at paragraphs 29 and 48, #gQaderi) v SSHD 2008 EWHC 1033
(Admin) paragraph 38). Their weight was again @tuinR(I) because the asylum
process, unlike the present case, had not beemsbeaa It was, however, recognised
that in many cases the court will be persuadedfty from a refusal of an offer of
voluntary repatriation that a detainee will abscdndleasedR(l) paragraph 54).

[73] In the light of the lengthy narrative of fa@sd the detailed arguments including

reference to almost two thousand pages of autbsrdnd written submissions, it



seems to me necessary to stand back and takedftatiat is truly important in this
case. This might be described as a reality chelevé identified the essential facts at
the outset of this opinion. A detailed examinatidrall the facts and circumstances
does not cause me to add anything. A foreign natibas entered the United
Kingdom illegally. He claims asylum under variodemtities. He lies to immigration
officials. He commits a number of offences culmingin robbery for which he is
sentenced to four years imprisonment. He is thgestibf a deportation order which
cannot be carried out because he declines to catepi@r long enough to enable his
departure to be processed with the necessary dotsnk®r aught yet seen, he could
do whatever is necessary to enable him to returato He has no close ties in the
United Kingdom. Indeed, he has no ties whatsoavére United Kingdom. He has
no outstanding statutory rights of appeal. Hisdmstmplies at the very least a
significant risk of absconding and re-offendingrdfeased he may simply disappear
into a shadowy underworld and might be difficultrtace. Electronic tagging or
monitoring (presumably in accordance with sectiéroBthe Asylum and

Immigration (Treatment of Claimants etc) Act 20045 cotland is not, | was
informed, effective (see al$d.A.S. v SSHD 2009 CSOH paragraph 28). If such an
individual is released, then it must mean thatfangign national who enters this
country and simply sits on his hands long enougtetention, must be released into
the community even although he has committed aseonffence and shown a
complete disregard for the laws of the land. Tlais kardly be described as conducive
to the public good. It seems to me that it is reabte to continue the Petitioner's
detention while these risks still obtain and whtilgtill appears to be the case that co-

operation on his part will lead to his speedy degian.



[74] While | readily acknowledge that there is agarmption for liberty, even a strong
presumption, that presumption is readily rebuttgdhie historical facts in this case
from the date on which the Petitioner first settfimothe United Kingdom until the
present date. The Petitioner and his advisers &idlver chosen not to or are unable to
present up to date facts and circumstances whittteatery least might neutralise the
somewhat damning facts on which the SecretaryaikeSelies. Reliance on
sophisticated, elaborate and lengthy legal argusneaninot elide the basic factual
material which exists in this case.

[75] The facts irR(Qaderi) v SSHD 2008 EWHC 1033 (Adminhear some similarity
to the present case. There, the claimant had nradeydum application using a false
identity for which he received eight months impneeent (paragraph 3). Thereafter,
he waxed and waned about voluntary repatriatidrato (see paragraphs 13,15, and
17). The judge concluded that there was a veryriglathat the claimant would have
absconded had he been at liberty; the nature affféace was a clear indicator that
he would go to significant lengths to avoid his aigtion to Iran and seek to remain
in this country (paragraph 38). Even although thvesie some evidence to indicate
that the Secretary of State had not acted as expezgly as he should have done, the
judge concluded that period of detention (some b8iths) was not yet unreasonable
(paragraph 39); the claimant's detention was nlawfal and would not become
lawful in the immediate future (paragraph 41).

[76] The Secretary of State's officials considext tihere is a significant risk that the
Petitioner will abscond. | am entitled to and dketéhis into accountR(A) v SSHD
2007 EWCA Civ 804 paragraph 62). Several Immigrafladges have refused bail,
albeit in a different statutory context. Anothedge sitting in the Outer House has

also refused to graimterim liberation. The decisions of these judges cannot be



faulted and apart from the passage of time, theidtedr's circumstances and attitude
do not appear to have changed significantly. IfRle&tioner were to take genuine,
positive steps with a view to obtaining adequatidence of his identity, his
deportation could be carried into effect. His conéid detention is largely self
induced. These, either individually or in combinatiare very weighty factors to
which there are no countervailing considerationarof substance.
[77] Thus, the considerations which seem to meetoekevant in determining whether
the decisions to detain the Petitioner from 24 Baly 2006 to date and whether he
should continue to be detained include the follagmn
First, the Petitioner has shown no respect whatsdev the United Kingdom
Immigration laws. He gave false names, false daitbésth, breached the
terms of temporary admission and absconded.
Second, he has shown no respect for the laws détiae He has committed
several offences at least one of which was sufftdie justify a significant
prison sentence. It involved violence. The trialga concluded that the
Petitioner's presence was not conducive to thegpgbbd. The Petitioner
appeared to have feigned mental illness. Therdistaf that in the present
process where averments of mental illness were fnadeubsequently
removed from the pleadings. There is no materifdrieane to suggest that
while in prison or even while in detention he hasdime a reformed character
who is likely to behave responsibly if released.
Third, there is nothing to displace the inferermoa his history that there
must be a very high risk of absconding and a dicanit risk of re-offending.

He has no family ties in the United Kingdom. He hasoutstanding statutory



appeals which would give him any hope of beingvedid to remain in the
United Kingdom. He thus has no incentive to reniaiany one place.

Fourth, his vacillation over co-operation concegiiravel documents makes it
very difficult for the Secretary of State and fbetcourt to conclude that there
IS no prospect whatsoever of his removal withieaspnable period. For aught
yet seen his prolonged detention is largely, ifetirely, self induced. The
Petitioner must know his own identity; he has thlape and possibly internet
access to family members in Iran. He has througltdiinsel produced no
satisfactory explanation at all as to why he hadeen able to obtain the
necessary travel documents.

Fifth, | take into account the views of the varidosnigration Judges (bearing
in mind the different statutory context and badiassessment as noted by
Davis J in R (Abdi) v SSHD 2009 EWHC 1324 (Admin) at paragraph 32; c.f.
R (Hussein v SSHD 2009 EWHC 2506 (Admin) at paragraph 108) and the
views of the Secretary of State's officials adeeh above.

Sixth, it cannot be a correct construction of tB& L Act in accordance with
theHardial Sngh principles that self induced detention must evdhtiead

to the release of a detainee who has shown noaefgehe immigration and
other laws of the land and for aught yet seen naes to be of such a mindset.
That seems to me to give the wosdsonable a meaning which it will not

bear. Any other conclusion would undermine fair affdctive immigration
control Hussein v SSHD 2009 EWHC 2506 (Admin) at paragraph 93). Senior
counsel for the Petitioner relied éshori v SSHD 2008 EWHC 1460

(Admin), submitting that almost every factor deployed byRespondent here

could have been used in that case to retain thahaht in detention. IAshori



the claimant had been released by the Secret88taté and was seeking a
declarator with a view to obtaining damages folawfiul detention. The
answer to this submission by senior counsel isvbie almost. The facts are
not identical and it is quite inappropriate to cargand contrast immigration
cases as if one were considering an award of aalan an action of damages
for personal injuries. In any evertshori is readily distinguishable. The
claimant's prison sentence related to his deceptiattempting to remain in
the United Kingdom. He did not pose a serious aiséll to the public of
criminal activity beyond deception, if necessaoyrédmain in the United
Kingdom (paragraph 26). It was also cleaAshori that the claimant, unlike
the Petitioner, was expressly found to be williagdturn to the country which
he claimed as his own (paragraph 30). Accordinglance by the Petitioner

on Ashori is misplaced.

Application of the Hardial Singh Principles

[78] Returning to these principles as distilledyson LJ inR(l) v Home Secretary

2002 EWCA Civ 888 2003 INLR 196 at paragraph 4@ach the following

conclusions insofar as they offer guidance to #selution of the issues before me:-
1. The Secretary of State clearly intends to degherPetitioner as soon as he
can. That is the purpose for which the Petitiosdydaing detained. Were he to
be released there is a high risk that the Petitjaggieen his history of
deception and crime, will abscond and thwart theippse.
2. The continued detention of the Petitioner igédy if not entirely self
induced. His apparent willingness to co-operatoyetd by failure to obtain

the necessary documents either directly or witha§gstance of others such as



family members, particularly in recent months aaeggemplified by
statements made on his behalf at the Bar, have idtdfcult for the
Secretary of State to assess whether he has b&gnedkfor a period that is
reasonable in all the circumstances. Neverthellessems to me that the more
the Petitioner asserts willingness to co-operaee easier it will be for the
Secretary of State to conclude that the Petitisreamtinued detention is
reasonable. The court is faced with the same diffes. | take the Secretary
of State's view into account as well as all theepthcts and circumstances
referred to above. If thdardial Sngh principles are principles of construction
of the statutory provisions in the 1971 Act enalpline Secretary of State to
detain a foreign national prisoner, then | fingeaty difficult to construe those
provisions, in the light of these principles, iway which self induced
detention causes the period of detention to beasoreable and thus an
infringement of the secontdardial Sngh principle. That seems to me to give
the wordreasonable a meaning which it will not, in this context, bear.

3. The third principle may, in practice, overlagwihe second principldR(
(Abdi) v SSHD 2009 EWHC 1324 (Admin) at paragraph 51). It requires the
Secretary of State to exercise a degree of forestihrrently, the Petitioner
appears to be willing to co-operate. There appedoe no bar to actual co-
operation leading to actual deportation. It seesnsaé that there must still be a
reasonable prospect of the Petitioner's removal.

4. It seems to me that the Secretary of State &éas acting with reasonable
diligence and expedition to effect the removalha Petitioner. The Petitioner
has been encouraged to participate in the FRSalééen informed what

needs to be done. He has access to a solicitorarls lines of



communication with family members. Nothing discukee produced in this
Hearing suggests to me that the Secretary of &tategging his feet or has
made any serious administrative errors or acteshimefficient manner in
conflict with general principles of sound publicnaidistration.
[79] In my opinion, theéHardial Sngh principles have not been infringed. The period
of detention is and continues to be reasonabl# thecircumstances. Were a
materially different set of circumstances to besprged to the court or the Secretary
of State then it is quite possible that the peabdetention may no longer be

considered to be reasonable.

Result

[80] In the light of my opinion, no question ioiterim liberation or damages arises.
[81] I shall sustain the second, third, fourth &ftth pleas-in-law for the Respondent,
repel the Petitioner's pleas-in-law and refuseotiders sought in article 3 of the

Statement of Facts. All questions of expensesnagantime, reserved.



