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DECISION: The Tribunal remits the matter for reconsideratiottn

the direction that the applicant satisfies s.362he
Act, being a person to whom Australia has protectio
obligations under the Refugees Convention.



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantdipglicant a Protection (Class XA) visa
under s.65 of th#ligration Act 1958 (the Act).

The applicant, who claims to lacitizen of Indonesia, arrived in Australia and agglto the
Department of Immigration and Citizenship for atBation (Class XA) visa . The delegate
decided to refuse to grant the visa and notifiedapplicant of the decision and his review
rights by letter.

The delegate refused the visa application on teeslthat the applicant is not a person to
whom Australia has protection obligations underRiedugees Convention.

The applicant applied to the Tribunal for a reviefwhe delegate’s decision.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that tqgplicant has made a valid application for
review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thasi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahé¢he relevant criteria for the grant of a
protection visa are those in force when the vigdiegtion was lodged although some
statutory qualifications enacted since then may bésrelevant

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 Conventiofafg to the Status of Refugees as
amended by the 1967 Protocol Relating to the StftRefugees (together, the Refugees
Convention, or the Convention).

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definetticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedr&asons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtogsuch fear, is unwilling to avalil
himself of the protection of that country; or wimomt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.
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The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant Av MIEA (1997) 190 CLR 225VIIEA v Guo (1997)
191 CLR 559Chen Shi Hai v MIMA (2000) 201 CLR 293ViIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar (2002) 210 CLR 1IMIMA v Respondents S152/2003 (2004) 222
CLR 1 andApplicant Sv MIMA (2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes of
the application of the Act and the Regulations padicular person.

There are four key elements to the Convention defm First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un@&R(1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serioustfiancludes, for example, a threat to life
or liberty, significant physical harassment otti#batment, or significant economic hardship
or denial of access to basic services or deniahpéhcity to earn a livelihood, where such
hardship or denial threatens the applicant’'s cap&uisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemf)ainst a person as an individual or as a
member of a group. The persecution must have femabiguality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm needb®the product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecutedstimething perceived about them or
attributed to them by their persecutors. Howekiermotivation need not be one of enmity,
malignity or other antipathy towards the victimthe part of the persecutor.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. ThbBrase “for reasons of” serves to identify the
motivation for the infliction of the persecutioithe persecution feared need nosbiely
attributable to a Convention reason. However,gmrson for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &shrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-founded”
fear. This adds an objective requirement to tlg@irement that an applicant must in fact
hold such a fear. A person has a “well-founded’febpersecution under the Convention if
they have genuine fear founded upon a “real chaotpérsecution for a Convention
stipulated reason. A fear is well-founded whegzéhs a real substantial basis for it but not
if it is merely assumed or based on mere specualatfo“real chance” is one that is not
remote or insubstantial or a far-fetched possipbiliA person can have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or leeuntry or countries of nationality or, if
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stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicant. The Tribunal also
has had regard to the material referred to in tlegéhte's decision, and other material
available to it from a range of sources.

Theapplicant appeared before the Tribunal to giveewig and present arguments. The
Tribunal also received oral evidence from witnes$ée Tribunal hearing was conducted
with the assistance of an interpreter in the Ind@reand English languages.

The applicant was represented in relation to thieveby a registered migration agent, who
attended the Tribunal hearing.

The applicant claimed that his first involvement with Organisatil occurred in the late
nineties when he attended a flag-raising ceremoiypan A. He said that he was young and
had no understanding of the struggle, althoughdueheard stories and discussions, and was
broadly aware of the independence movement anpdiitecal status of the district. He said
that the security forces arrived, pulled the flagvd, and began shooting randomly,
whereupon the crowd ran away. The applicant wasaaned, and suffered no
repercussions.

The applicant had no further association with amynier of Organisation 1 until he arrived
in Melbourne as the holder of a student visa toeutatte a course. He met Person 1, a well-
known independence activist who had been grantddrasn Australia, and who was
distantly related to the applicant’s parent. Thiddnhal asked the applicant what, if anything,
he knew of Person 1 prior to leaving for Austrakig said that his parent told him “...that
there was someone called Person 1 here and | shmdthim.” The Tribunal expressed
surprise that in a supposedly politically awareifgnthe applicant should never have heard
of Person 1 previously. The applicant said thatdtwere many people with this name in the
district. The Tribunal agreed, but pointed out thatson 1 enjoyed a certain notoriety as an
independence activist, and moreover was allegediative of the applicant, albeit a distant
one. How was it that in an allegedly politicallyare family, with allegedly strong (if
subterranean) sympathies with the independence mmene no-one ever told the applicant
that he was related to one of the movement’s forsaled leaders, who had suffered
imprisonment and ill-treatment at the hands ofltid®nesian oppressors? The applicant
shifted ground, claiming that his parent had memdPerson 1 but that the applicant thought
they were just stories.

The Tribunal asked the applicant why, if indeedfamily were of any concern to the
Indonesian authorities, his parent would have sstggethat he meet Personl in Australia,
given his notoriety; surely this association woeltdlanger the applicant and/or his family.
He said that even though Person 1 was a distarnlyfarember, it was a matter of etiquette
to meet him when in Australia. He agreed thatpdeshis alleged association with Person 1
during that stay in Australia and despite the @tkmterest of Indonesian intelligence
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operatives in the activities of Person 1 and he®eaigtes, neither he nor his family suffered
any form of persecution or harm from Indonesiamarities. His father retained his position
at Company A, and the applicant completed his stugh Australia..

The Tribunal asked the applicant about the natfirescassociation with Organisation 1 and
Personl during the early 2000’s. He said that.h&ént to events and met people he
knew.” He became vague when asked about the namgrérequency of these “events”.
Pressed to be more specific, the applicant satchthavas making young people, including
the applicant, aware of the struggle. He saidhldived at Personl’s home when he first
arrived in Australia, until he established himselhis own accommodation.

The Tribunal put it to the applicant that his iaittontact and association with Person 1in
2000 had nothing to do with any alleged Organisatideanings or sympathies, but was
simply a matter of finding somewhere to live inteasge country; Personl was a distant
relative and the applicant had nowhere else ta dtieyagreed.

The applicant said that after moving out of Pet&®home, he remained in contact with
him. Asked what that involved, the applicant gaiak it was “...not much more than
maintaining contact and learning about the strugglkkwanting some involvement.” He
agreed that his involvement was very limited anvi-key.

The applicant returned to live with his family iovn A in the district. He said that he had
no problems with the local authorities, and liveduameventful life, apparently supported
financially by his family. He did not claim to haengaged in any political or similar
activities during that period, despite tensioneraifie killing of people in incidents assumed
to be associated with Company A. He remained A, and then lived in Indonesia, after
which he went to Malaysia to pursue further studies

The applicant claimed to have returned clandegtimem Malaysia to the district to form the
Organisation 2. He claimed that the group comgrsseme of his relatives and some students
he knew through Person 1. Asked what led to th@dtion of the alleged group, the
applicant said that Company A was not paying bénadilocal people. He would sometimes
speak at gatherings, using material supplied bgdPdr. Asked about his parent’s response
to these alleged activities, the applicant said iparent was not aware of them. The
Tribunal asked how the applicant’s parent couldoeaware of his alleged activities as a
political agitator, engaged in publicising the ipdadence cause. He claimed that his parent
thought he was still in Malaysia, but unbeknowiitm, he returned to the district
clandestinely and lived near his family’s home. wmild only engage in political activities

in villages that were situated 3-4 days’ march ffbown A, so that his parent would not
become aware of his alleged presence in the disinit his alleged exploits. The Tribunal
asked whether anyone in his family knew of thetasgatl activities. He said they did not.
The Tribunal asked how he supported himself wHikgadly living in the area, and

travelling 3 or 4 days to present the Organisatismmessage in remote villages. The
applicant said that his parent sent money to himjésan bank account. Asked how that was
of any use to him in the district, he claimed thatwould enter Town A clandestinely and
withdraw money from an ATM.

The Tribunal asked whether the applicant experigacg difficulties with the authorities
while he was in the district during this periode Elaimed that he was questioned by police
on 10 or 15 occasions. Asked why, he claimed\lien the police recognised him and his
companions as students, they would stop and quesigan. On learning his name, the



31.

32.

33.

34.

35.

police would pay the applicant close attention. ckéemed that while in the district without
his father’'s knowledge, he was once detained fordays and beaten up and kicked by the
police. He said that he was then released witblbatge after he told his captors that his
parent was employed at Company A.

The applicant stated that his next encounter viaghatuthorities occurred when he claimed he
was involved in violent demonstrations at Placdéda.was not arrested or harmed, he said,
claiming that he and others escaped into the luskidid apprehension.

The applicant was asked about any other incidadessaid that there were protests at Town
A but that he was not “really involved” Asked wiidat meant, he claimed that he was not
present at the demonstration, because he was oactrat his parent may learn of his
activities, and so he confined himself to planning.

The Tribunal asked the applicant when he decidexmoe to Australia, and why. He said
that he was informed by Person 5 that his nameonwas“wanted list”. The Tribunal pressed
him to explain about this list, and how his informhallegedly became aware of its contents.
The applicant said that there were large scalest@redter the Place A incident, and “...there
was a possibility that people who were arrestedlgdveveal information because they were
tortured.” The Tribunal observed that this all sded very speculative. The applicant said
that Person 5 would know, adding that he had mdedtwho had revealed the list to him. All
the applicant knew was that Person 5 had readsihand told him that his name was there,
next to that of Person 6. Shortly after Persoavs this list, Person 6 was arrested.

The Tribunal clarified with the applicant that th@me is a family and clan name, and is
extremely common in the district. It signifies piihat the bearers of that name are related,
however remotely. The Tribunal put it to the apafit that not all the names are
independence activists or sympathisers. The agpyli@greed. The Tribunal put it to the
applicant that not all independence activists aympathisers are these names. He agreed.
The Tribunal put it to the applicant that possassibthe name therefore would not be taken
to point automatically to membership of Organisatloor any other independence group. He
agreed.

Person 2said that he had read the delegate’s decisiondexut related documents, and had
four comments to make. First, whilst democratwatnd political liberalisation may have
occurred elsewhere in the Indonesian archipelad@d made little impact in the district,
which remained subject to repressive and corrupt rBlag raisings by independence groups
continued to arouse the ire of the authorities atten that had recently drawn criticism by
visiting US congressmen. Second, the widely pigdat arrival in Australia of asylum
seekers, all of whom were subsequently granteck@tion visas, led to increased levels of
surveillance of the district living in Australian@ especially Person 1 and his associates, by
Indonesian intelligence operatives and consulaciafs. Asked to explain on what evidence
he based these claims, Person 2 said that undausipices of AusAID, he had recently
organised an HIV-AIDS program in Australia whichdhiazeen attended by people from Place
A, and had been cautioned by Indonesian consuiiaiaté against allowing the participants
to associate with the district independence a¢twile in Australia. Thirdly, he disputed
the delegate’s comment that had the applicant luksmified by Indonesian security and law
enforcement agencies as involved in the demonstimtit Place A and named as a person of
interest as he claims to have been told by Perdwnvéould have been intercepted at Jakarta
airport as he departed for Australia. Person iingd that intelligence information gathered
in the district would not necessarily reach offigiat Jakarta airport. The Tribunal expressed
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some surprise at Person 2’s claimed understanditige@perational methods apdints
faibles of the Indonesian intelligence and security s&vj@nd asked how he acquired this
knowledge. He explained that he had “a few frieald colleagues” who were wanted by
Indonesian authorities, but who passed through gration control without incident.

Finally, Person 2 claimed that the delegate had b@staken in assuming that the
applicant’s parent’s continued employment in aiposat Company A pointed to his being
acceptable to the Indonesian regime and not a stgopd the district’'s independence. In
support of this contention, he referred to whatlescribed as “a security document”
allegedly issued by the Department of Home Affankich included a diagram which listed
those known or believed to be involved with or swthetic to the independence cause.
Among them, he said, were several senior offi@al8ompany A and a former vice-
chancellor who subsequently became a director atgaay A. He claimed that Person 7,
whom he described as the second in charge of Grgjzom 1 still occupied a position of
importance in the district. Person 2 added thatesthe early 2000’s, one of the people
identified in the document had been gaoled foiirislvement in flag-raising, which he took
to reflect a growing intolerance on the part of slughorities towards symbolic gestures. The
Tribunal observed that it may also reflect a hamigattitude by the regime over the 8 years
since the alleged “security document” came to lightards those believed to be supportive
of independence. Person 2 concluded by opininigthiesapplicant’s alleged pro-
independence activities in Australia may raisephadile in Indonesia, and that relocation
was not an option for the applicant, because hdduaeisubject to surveillance wherever he
resided in Indonesia. The Tribunal reminded hiat gurveillance did noper se, constitute
persecution within the meaning of the ConventiotherAct.

Person 3is a PhD candidate at university, the partner efsén 1, and has been involved in
the districts independence movement since 198@. hd remained outside the hearing room
while the applicant and Person 1 gave their evider®he said that she met the applicant in
early 2000’s when he stayed with her and Persobisefly before establishing himself in his
own accommodation. Asked to describe the naturepassociation with the applicant and
his involvement, if any, in the activities of theganisation, she said that she assisted him in
making the transition to life in Australia He wduwome over for meals and help with his
studies. As well, she was active in cultural antitigal events, and the applicant would help
her; he was easy to work with. The Tribunal prddser to be specific about the activities of
her organisation and the nature and level of tipi@t’s alleged involvement, if any. She
was strikingly vague and at points evasive, emplgwuch expressions as “protesting
through dialogue with Australian institutions”, aodly after some close questioning was the
Tribunal able to conclude that the organisationdcmts public meetings, provides speakers
at church services and the like, promotes awaresfaaglependence issues among young
district groups in Australia, and assists themdjoist to life in this country (e.g. dealing with
police and other authority figures).

The Tribunal asked the witness to explain how fh@ieant assisted during his stay in
Australia. She was again vague, claiming thatdtedaas a “trainee” in organising seminars,
of which there were three, she said, in a two meetind. When asked whether this was
representative of the organisation’s activity lewéle became evasive, eventually implying
that it was an unusually busy period. The Tribyp®akisted, asking her to describe and
guantify the applicant’s alleged involvement adraihee” She claimed that they would
spend 4 or 5 hours together on Saturdays discuisgngrogram. The Tribunal observed that
that was a considerable amount of time, espeaidilgn the applicant was a young, single
man, and enrolled in full-time tertiary study, aagked again whether this was a common
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occurrence. Once again, Person 3 implied, rattaar $tated directly, that these discussions
did not happen frequently. She added that thegrgélg occurred when the applicant came
over for a meal at her home. The Tribunal askedddescribe the applicant’s activities.
She said that he organised other district groufetat locations when they were needed,
translated into Indonesian, erected tents, andpedd clerical and administrative tasks.

The Tribunal asked her to explain how the applitett assisted since returning to Australia .
She said that there had been an event at a logadicivhich had involved dance, music and
liturgy. This had required about 4 or 5 month€paration and rehearsals. She said that the
applicant assisted, but did not explain how, oléwel of involvement. Given her
evasiveness in dealing with its questions in retato the applicant’s involvement in the
movement during his stay in Australia, the Triburesolved, in the interests of efficiency,

not to pursue the matter with her, but to seekrifemation from Person 1.

Person 3 said that the organisation is “extremeigra” of surveillance by Indonesian
authorities in Australia, and for that reason, ds@lacing the district groups at the front of
meetings or other events. The Tribunal asked cat wWidence she based her belief that her
organisation was subject to surveillance of thiglki She did not explain, merely stating that
she reported about 20 incidents involving the disgroups in a 20,000 word submission she
made to the Foreign Affairs Committee of Parliammmthe subject of surveillance by
Indonesian operatives in Australia.

Person 1was present while Person 3, but had remaineddmutse hearing room while the
applicant and Person 2 gave their evidence. Askexther he had anything to add to Person
3’s account of the applicant’s involvement with thevement, he said that the applicant
assisted with cooking at an event in Melbourne.cldaned that he “...kept him behind the
scenes because he was studying.” The witness dlakedt the time, the applicant was being
followed by intelligence operatives, and that Hd tam to be careful, lest there be some
repercussions for his family in the district. Thgbunal asked how he knew the applicant
was being followed by intelligence officers. Hedstnat they are often the same people, and
he had seen some of them before. The Tribunabasieeapplicant whether his family had
ever been victimised or harmed by the Indonesidmosities. He said they had not. The
Tribunal suggested to Person 1 that this was at wakth his claim that the applicant was
being tailed by intelligence operatives, and intidahat he was of no interest whatever to
the authorities. He claimed that this was bec#us@pplicant had avoided being
photographed.

Turning to the applicant’s activities in Austradisce returning in the 2000’s, Personl told

the Tribunal that the applicant came to AustraBaduse he had been targeted after becoming
involved in a violent demonstration at a univergityPlace A. The applicant obtained a
student visa and left for Australia. The Tribuobkerved that to obtain a student visa was
time consuming, and required that the applicast &pply for and gain admission to an
educational institution. If the applicant was utk a hurry to leave, why did he not do so by
some alternative route or method? The witnessthaidhis was the only way to exit without
arousing suspicion. He then went on to commerttdtiers went directly to Malaysia after
unsuccessfully attempting to cross the border.

The Tribunal asked the withess how the applicaetkthat he had been ‘targeted’ After
extended questioning to clarify the witness’s diggd answers, it emerged that a Person 8,
who was a staff member at the university, was sunad@nd presented with a list of names
in 2006. He was beaten up and asked about thdgpeamed in the document, which
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allegedly included the applicant and Person 6. ri8hafterwards, Person 6 was arrested.
The Tribunal asked when and from whom the applifiesttbecame aware of his name being
included in the alleged list. The witness said treawas told by Person 5in 2006. The
witness agreed that he had no direct knowledgkeo@lieged list, and had only learned of it
thrugh Person 8 and the applicant. The witnessuymed two photographs, one depicting a
group of people standing around a raised distiact &nd the other depicting Person 9 and a
man raising their fists in a salute or similar gest allegedly taken in 2007. He claimed that
Person 9 had since been imprisoned by the Indamasidorities for participating in the flag
raising. By way of evidence for this claim, themwass produced an unsworn English
translation of a purported excerpt from an Indoaesitatute.

The Tribunal asked about the applicant’s activitigtéer he arrived in Australia. He said that
he assisted by translating and participating iivéiets at church. He claimed that the
applicant moved out to live on his own becauseas Winsecure” to continue living with the
witness and Person 3. Asked why, he said thatdseunder surveillance by Indonesian
officials. The Tribunal asked what basis he hadhe belief. The witness said that he
suspected them because he lost important docuniecitsling his passport. He said he had
no other evidence, but had reported the mattdra®FP, which suggested that he “stay at
embassy places” when travelling overseas. Askedptain, he said that he would report his
presence and travel plans to Australian embassya#f when he went abroad. The Tribunal
observed that this was recommended for all citizengelling outside Australia.

The Tribunal again asked exactly how the appliteaot assisted the movement since arriving
in Australia. The witness said that he arrangeairstat the church and carried heavy things.
He added that he “...stopped studying a few montbs’ag

The Tribunal asked whether the witness had cordabteapplicant prior to his coming to
Australia. He said he had not. Asked whether lieHaal any contact with him between his
return to the district in the early 2000’s and dwisval in Australia, the witness said that as far
as he could recall, he had not spoken directly Wighapplicant in that period. The witness
went on to claim that the applicant had askedeaétito contact him twice, and that the
witness had spoken with the applicant’s parent amndeice, but had not discussed the
political situation at all.

Person 4is a member of the independence movement in Aisteald holds a Protection
visa. He said he had met the applicant in Austfalit had never known him previously, or
in the district. He said that he talked abouttpsiwith the applicant, who assisted with
activities for students at university, and helpatiat church.

Post hearing inquiries

On 10 October 2008, the Tribunal wrote to the aypii, inviting him to comment and to
submit additional information, in the following tes:

Section 424A

The Tribunal has identified a number of inconsisies in the evidence provided by

you at various stages, as well as information fodther sources, which may lead it to
guestion the veracity of your claims.

Particulars of Information



Despite claiming that your purpose in departingrfimdonesia was to escape racial,
political and religious persecution, even claimihgt you were specifically identified
as a wanted person by Indonesian authorities, itbnat lodge a Protection visa
application until several months after you arrivied\ustralia.

Why this information is relevant to the review

This delay is difficult to reconcile with your ctaed motives for leaving Indonesia,
and raise serious doubts in the Tribunal’s mincklation to the veracity of your
claim to have a well-founded fear of persecutioreifirned there, and your
credibility more generally.

Particulars of Information

In your application for your most recent studeisyiyou stated that you were in
Malaysia in the mid 2000’s. However, in your Potiten visa application you
claimed (at par.12) to have been in Malaysia fromtlaer period, travelling back to
the district, allegedly clandestinely, for the ffitisne at a different date in late January
2006 (par.13). After being confronted with thisaiepancy by the delegate at
interview, you reportedly became evasive and wasble to account satisfactorily
for this very significant discrepancy. Howevenrgotime later, you filed a written
statement in which you claimed that you went todyiaia to study at university, but
left after “a couple of weeks” because you “...ddd have a good time...” (par.5).
You claim to have then returned to the districtekrobwn to any member of your
family or the Indonesian authorities, and engagegrd-independence activities, only
returning to Malaysia to resume your studies (st p.7 of the decision record).

Why this information is relevant to the review

These claims are manifestly inconsistent, and ntakeonjunction with your failure

to explain the inconsistency at the interview with delegate, raise serious doubts in
the Tribunal’s mind in relation to the veracityyafur claims, and your credibility
more generally.



Particulars of Information

At the hearing, it was claimed that you became awdéthe inclusion of your name
on a list of people wanted by the Indonesian sgcagencies over their involvement
in the riots at Place A. Yet you did not apply éovisa to enter Australia until many
months later, and, after being granted that vighndt depart for another month,
arriving fortuitously at the beginning of the acatdeyear. Yet elsewhere in your
claims, you allege that you were able to travehdéstinely at will between
Indonesia, the district and Country C on three sictes, specifically in order to avoid
detection by the authorities. At the hearing, Berk also claimed that many
participants who were unable to enter Papua Newdauafter the riots escaped to
Country C.

Why this information is relevant to the review

This somewhat leisurely and officially visible ebgtdifficult to reconcile with your
claim to have been fleeing imminent danger aftémdg@lentified as a wanted person
by the Indonesian security agencies, and rais@ausalioubts in the Tribunal’s mind
in relation to the veracity of your claims, and yotedibility more generally.

Particulars of Information

In your Protection visa application you claimegbat. 9 that “...a lot of our
information came from Person 1, who would contaetand | would pass on what he
told me to the group.” However, in sworn testipa the hearing, Person 1
informed the Tribunal that following your returnttee district between the early
2000’s and your arrival in Australia, he had nedircontact with you, and that he
only spoke to your parent on a few occasions, avemabout political matters.
Person 1 added that on two occasions, a friendactatt him on your behalf.

Why this information is relevant to the review

These claims are obviously inconsistent, and ies®us doubts in the Tribunal's
mind in relation to the veracity of your claimsdayour credibility more generally.

Particulars of Information

The accounts provided by you, Person 3 and Perspihe hearing of the nature and
level of your alleged involvement in the indepermiemovement since your return to
Australia are strikingly inconsistent, with Mr Pensl describing your role as quite
peripheral and menial, and Person 3 describingagoa “trainee”, and claiming that
you undertook tasks that even you made no clainate performed. In his statutory
declaration, Person 1 claimed (at par.4) that “.. mte asylum seekers arrived, the
applicant interpreted for the group a great deal.Y.6u did not arrive in Australia
until later, and cannot possibly have performed thinction at the time the declarant
claims.
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Why this information is relevant to the review

These inconsistent responses provided by thesessigs relate to matters which are
central to your claims, and about which they aréaly to be mistaken or confused.
As such, they raise serious doubts in the Tribsrmainhd in relation to the veracity of
your claims, and your credibility more generally.

Particulars of Information

In your second statutory declaration, you clainfe your parent told you that he
had been warned against continuing to send fungsuan Australia, or risk being
seen to be supporting pro-independence activitidsgaoups in Australia You made
no such claim in your original Protection visa agggion, nor at the hearing.
Moreover, when the Tribunal asked you directlyhat iearing whether your family
had had any adverse dealings with the authoritiemcaount of your alleged political
activities, you clearly stated that they had not.

Why this information is relevant to the review

Your family’s being confronted by the authoritiesrélation to your alleged pro-
independence activities is hardly a matter thad,ihactually occurred, would slip
one’s mind, especially since it would indicateyife, that the authorities were aware
of and concerned about, those alleged activitiésur failure to mention it on one
occasion and your denial of it on another rais@asrdoubts in the Tribunal’'s mind
in relation to the veracity of your claims, and yotedibility more generally.

Section 424

The Tribunal invites you to provide additional infmation in support of your claims,
in the form of:

. certified copies of your bank statements;

. certified copies of your attendance and acadensizrds from a specified
college ; and

. a certified copy of your application for admissiorthe Australian educational
institution.

The Tribunal received a response to the aboveatwrts, together with supplementary
documentary evidence addressing a number of thesssised by the Tribunal.

The Tribunal received further evidence from theli@ppt.

The Tribunal received a further letter from the laggmt, enclosing one of the documents
requested in its earlier invitation under s.424hef Act.

FINDINGS AND REASONS

In order to be a refugee under the Conventios, nieicessary for the applicant to be outside
his country of nationality and for him to hold alisleunded fear of persecution for reasons
of at least one of the five grounds enumeratetiéenGonvention. The applicant has claimed
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that he is in need of protection for reasons oplaigical opinion and membership of a
particular social group (his family), which are @ention grounds. The applicant has
claimed that he fears returning to the districtdouse he may be arrested and imprisoned
because of his political opinion and/or membersiiig particular social group.

The Tribunal finds that the harm feared by the i@pplt involves serious harm and systematic
and discriminatory conduct, and that the esseatidlsignificant reasons for the harm feared
by the applicant are his political opinion and/ambership of a particular social group,
either or both of which are Convention reasons.

In both his Protection visa application and hiseevapplication the applicant described
himself as a national of Indonesia. He arrivedustralia carrying an Indonesian passport.
For the purposes of the Convention, the Tribunaldssessed the applicant’s claims against
Indonesia as his country of nationality, and issfied that he is outside the country of his
nationality. There is no evidence before the Tmaduhat the applicant has a legal right to
enter and to avail himself of the protection ohiad country, and the Tribunal finds that the
applicant does not have effective protection iafe shird country.

The Tribunal’s task in the present case is to datex whether the specific applicant before it
has a genuine fear founded upon a real chancaséq@eion for reason of his actual or
imputed political opinion and/or membership of atigalar social group (his family) if he
returns to his country. This task entails systezafly examining the claims that he has
raised and the evidence that he has advancedditicacto relevant independent country
information.

Before doing so, the Tribunal notes that the mace that a person claims fear of persecution
for a particular reason does not establish eitheigenuineness of the asserted fear or that it
is “well-founded”, or that it is for the reason ioheed. It remains for the applicant to satisfy
the Tribunal that all of the statutory elementsrassle out. Although the concept of onus of
proof is not appropriate to administrative inqusrand decision-making, the relevant facts of
the individual case will have to be supplied by dipplicant himself or herself, in as much
detail as is necessary to enable the examinetablesh the relevant facts. A decision-maker
is not required to make the applicant's case fordri her. Nor is the Tribunal required to
accept uncritically any and all the allegations mhbg an applicantIEA v Guo & Anor

(1997) 191 CLR 559 at 598lagalingamv MILGEA (1992) 38 FCR 191Rrasad v MIEA

(1985) 6 FCR 155 at 169-70).

Having carefully examined and weighed the evidesudmmitted to the Department and to this
Tribunal, the Tribunal finds that despite a numtigprocedural distractions on the part of the
agent and some fanciful embellishments by the egpliand some of his witnesses, the
application has substance.

The Tribunal finds on the evidence that the applicsian Indonesian citizen of mixed
ethnicity, some members of whose extended famie ldayed an active and conspicuous
role in the district’'s independence movement indis¢rict, Indonesia and Australia. His
own activities — or, more precisely, those claimetivities that the Tribunal is persuaded to
accept as true - have been limited in scope antldankately rationalised. Nonetheless, the
calculus of risk requires the Tribunal to take asdpnot merely of an applicant’s
Convention-related characteristics and past a&syibut the probable response of the
authorities to such activities.
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Against that background, the Tribunal is of theai@at given the strong and increasing
presence of military and security forces in what lidonesian authorities are pleased to term
the district, their extreme sensitivity to any foafexternal scrutiny or criticism of

Indonesian control of the district and the manijefiawed electoral process that is claimed

to have legitimised its annexation, and a histdrgrazenly repressive and rights-abusive
conduct towards dissidents (especially where mesntieethnic and religious minorities), the
applicant faces a real chance of persecution @ora/ention reason were he to return to his
country of nationality.

CONCLUSION

The Tribunal is satisfied to the required degrest the applicant is a person to whom
Australia has protection obligations under the Be&s Convention. Therefore the applicant
satisfies the criterion set out$m36(2)(a) for a Protection visa.

DECISION

The Tribunal remits the matter for reconsideratioth the direction that the applicant
satisfies s.36(2) of the Act, being a person tomwlustralia has protection obligations
under the Refugees Convention.

| certify that this decision contains no informatiwhich might identify the applicant or any
relative or dependant of the applicant or thahésgubject of a direction pursuant to section
440 of theMigration Act 1958

ID: R. Lampugnani




