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TRIBUNAL MEMBER: Hugh Wyndham

DATE OF ORAL DECISION: 2 April 2008

DATE DECISION SIGNED: 3 April 2008
PLACE OF DECISION: Sydney
DECISION: The Tribunal remits the matter for reconsideratigii

the following directions:

) that the first named applicant satisfies s.3@&R
of the Migration Act, being a person to whom
Australia has protection obligations under the
Refugees Convention; and

(i) that the other named applicants satisfy
s.36(2)(b)(i) of the Migration Act, being the
spouse and dependants of the first named
applicant.
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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of decisions magea delegate of the Minister for
Immigration and Citizenship to refuse to grantdpelicants Protection (Class XA) visas
under s.65 of th#ligration Act 1958 (the Act).

The applicants, who claim to be citizens of Indamearrived in Australia and applied to the
Department of Immigration and Citizenship for Pobien (Class XA) visas. The delegate
decided to refuse to grant the visas and notifiedajpplicants of the decision and their review
rights by letter.

The delegate refused the visa application on teesltihat the first named applicant is not a
person to whom Australia has protection obligationder the Refugees Convention.

The applicants applied to the Tribunal for reviewthe delegate’s decisions.

The Tribunal gave its decision on the review atdbeclusion of the hearing. The following
are the reasons for that decision.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that #ygplicants have made a valid application
for review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thasi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdiegtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 ConventiofafRg to the Status of Refugees as
amended by the 1967 Protocol Relating to the StftRefugees (together, the Refugees
Convention, or the Convention).

Section 36(2)(b) provides as an alternative cotethat the applicant is a non-citizen in
Australia who is the spouse or a dependant of acit@en (i) to whom Australia has
protection obligations under the Convention andwho holds a protection visa.

Further criteria for the grant of a Protection @l&A) visa are set out in Parts 785 and 866
of Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defingitticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh
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owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimmt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant Av MIEA (1997) 190 CLR 225JIIEA v Guo (1997)
191 CLR 559Chen Shi Hai v MIMA (2000) 201 CLR 293ViIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar (2002) 210 CLR 1IMIMA v Respondents S152/2003 (2004) 222
CLR 1 andApplicant Sv MIMA (2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes of
the application of the Act and the regulations fmdicular person.

There are four key elements to the Convention d&fim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsiudes, for example, a threat to life or
liberty, significant physical harassment or illdteent, or significant economic hardship or
denial of access to basic services or denial cha#pto earn a livelihood, where such
hardship or denial threatens the applicant’s cayp&uisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemf)ainst a person as an individual or as a
member of a group. The persecution must have ariabffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonesthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthef persecutor.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbiely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &shrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-founded”
fear. This adds an objective requirement to theireqent that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odgrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acinaace” is one that is not remote or
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insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseprféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austras protection obligations is to be
assessed upon the facts as they exist when th&ate® made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicants. The Tribunal also
has had regard to the material referred to in tleghte's decision, and other material
available to it from a range of sources.

Theapplicants appeared before the Tribunal to givdeange and present arguments. The
Tribunal hearing was conducted with the assistafhe interpreter in the Bahasa -
Indonesian and English languages.

The applicants were represented in relation todkieew by their registered migration agent,
who attended the hearing.

Primary claims

The first named applicant and the only one inii&dl make Convention-related claims. | will
therefore refer to here henceforth as the appli@im stated in her primary application that
she was born in Indonesia. She had both primarysaodndary education. She entered
Australia with her family In her primary applicatipshe stated that she provided details of
her work history

A medical report revealed that the applicant hasweere disability.

The primary application was submitted apparentty@ut the assistance of a professional
adviser. In it, hand written claims were made thatapplicant feared for her personal safety
in Indonesia for reason of her ethnicity (Chineg®). the same reason, she did not believe
that she would receive state protection. Othenwdavere made about life in Indonesia.

Oral claims and evidence

All applicants attended the Tribunal hearing. Ptiothe hearing, a submission was received
from the applicant’s adviser which repeated hevipres claims and added claims in respect
of her family — essentially to the effect that tlveguld have difficulty re-adjusting to life in
Indonesia.

The applicant stated that she had few family memivemdonesia and limited contact with
them. Her husband had relatives in Indonesia, &uiesof his relatives had left the country.
He said that others had not because they couldffat to. In addition to the matters raised
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by the applicant, he said that in Indonesia, womere particularly vulnerable and, in the
case of Chinese Indonesians, they could not relynemolice for protection or support.

FINDINGS AND REASONS
| accept that the applicants are Indonesian cisizdrChinese ethnicity.

As | explained to the applicants at hearing, dififig settling back into one’s country of
origin, whether as a child who has limited knowledd the language or as an adult who
might have difficulty finding work, is not normallyn the absence of another factor, a basis
for the grant of a protection visa. Nothing presdrb the Tribunal at hearing or elsewhere
persuades me to take another view on this occaslmclaims made to the Tribunal to that
effect in respect of the applicant’s family | thiere reject.

Moreover, | would not be prepared to find in favofithe applicant at all on the basis of the
claims actually made. Some of the claims made difeun Indonesia were fair, but

involved matters which potentially affected allidents of Indonesia There was no
Convention nexus. As to claims regarding the treatnof Indonesians of Chinese ethnicity,
nothing written or said by the applicants was passte that, on that ground alone, they faced
persecution.

However, the Tribunal is required to make a deaisaking into account any matter which
clearly arises from the information before the Tnihal.

The country information set out in the delegatesision highlights two matters. Firstly,
“discrimination against persons with disabilitiegsés in Indonesia” and “support
services...are poorly resourced”. Secondly, discratiam and harassment of Chinese
Indonesians continues, albeit at a lower level, @fidials discriminate against them, for
example in the issuing of marriage licences andragbrvices.

The applicant is going to require support servimasause of her disability for the rest of her
life. The country information cited in the Deledatdecision record, considered in its
entirety, strongly suggests to me that her acaeisetlimited services available could well be
limited by her ethnicity. Thus, in addition to tdiscrimination she is likely to suffer in any
event as a result of her ethnicity and in additethe discrimination she is likely to suffer in
any event as a result of her disability, therersa chance that she would suffer further
discrimination as a result of a combination oftive factors, in that her access to support
services would be affected adversely for reasdreokthnicity. In her situation, this would
involve a level of harm amounting to persecution.

| am satisfied, therefore, that there is a reahchaf the applicant suffering harm amounting
to persecution in Indonesia for reason of a contlwnaf her ethnicity and her membership
of a particular social group, namely people witphgsical disability.

| find accordingly that the applicant has a wellrided fear of persecution in Indonesia for a
Convention reason.

CONCLUSIONS

The Tribunal is satisfied that the first named agapit is a person to whom Australia has
protection obligations under the Refugees Convaniitierefore the first named applicant
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satisfies the criterion set out in s.36(2)(a) f@ratection visa and will be entitled to such a
visa, provided she satisfies the remaining criteria

| have dismissed claims made to the Tribunal bgrobehalf of the other applicants.
However, | am satisfied that they are the spousecaiidren of the first named applicant for
the purposes of s.36(2)(b)(i). The fate of theplegation therefore depends upon the
outcome of the first named applicant’s applicatibiey will be entitled to protection visas
provided they satisfy the criterion set out in $23@)(ii) and the remaining criteria for the
visa.

DECISION
The Tribunal remits the matter for reconsideratioti the following directions:

0] that the first named applicant satisfies s.3@Rof the Migration Act, being a
person to whom Australia has protection obligationder the Refugees
Convention; and

(i) that the other named applicants satisfy s.Z8(2) of the Migration Act, being
the spouse and dependants of the first named applic

| certify that this decision contains no information which might identify the applicant or any relative or
dependant of the applicant or that is the subject of a direction pursuant to section 440 of the Migration
Act 1958.

Sealing Officer’'s I.D. PRRT42




