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Interim judgment: claimants entitled to apply for balil

[1] The Refugee Council of New Zealand Incorporated ta@dHuman Rights

Foundation of Aotearoa New Zealand Incorporatedetiver with a former refugee
“D”, challenge a Crown policy introduced on 19 Sapber 2001 of detaining most
of those who are claimants for refugee status duaihor part of the period while

their claim is pending.

[2] The plaintiffs sue and alternatively seek leaveue on behalf of all refugee
status claimants who from 19 September 2001 to 9§ 2082 have been detained by
the New Zealand Immigration Service. | am seisfthat there are no proper

grounds to decline such leave, which is granted.

[3] The case presents legal issues of difficulty, somehich are dealt with in
this interim judgment; others are deferred to finadgment. But | should say
immediately that | consider that the refugee statasnants referred to in paragraph

[2] are currently entitled to apply to a Districo@t Judge for bail.

[4] That is because, in my view, the issue of thegmeeproceedings has entitled
such refugee status claimants to rely on s128A@fiimigration Act which confers
jurisdiction on Judges of the District Court to smer the grant to them of bail;
something prohibited by s128(15) which on the Crambmission has authorised
their detention to date. Because s128A was noarazbd by the plaintiffs, natural
justice requires that the Crown be heard befori@al tlecision as to its application
can be given.  So this decision is issued asntriin judgment, following the

course adopted by Megarry JRe Montagu’s Settlement Trugi®987] Ch 264 at

273.

[5] Since the fact that the Crown has not been heattie@point prevents a final
determination, it is necessary for me to consiaev the interests of justice are best
served pending further argument. | consider thet lbalance of convenience
supports access to bail as an interim measure. efféet of this interim judgment,

subject to revisiting in the final judgment, is tlsaich refugee status claimants may



now make application to the District Court Judge bail which may be granted if
the conditions of s128A(4) are satisfied by thespe detained. If for any reason
that decision is successfully challenged, the demas of bail will permit the present
status quo to be restored.

[6] Upon such application it will be the duty of thenmgration officer, in

considering the exercise of his or her functiondenrs128A(6) and (7), which deal
with agreement as to the terms of bail, to complthv129X(2) and thus have
regard to the provisions of the 1951 Refugee Camwendiscussed in this judgment.
They include Article 31.2. That Article requirdsat the restrictions on movement

be no more than “necessary”.

[7] “Necessary” in this context means the minimum resgji on the facts as they
appear to the immigration officer:

(1) to allow the Refugee Status Branch to be ablperform their
functions

(2) to avoid real risk of criminal offending

(3) to avoid real risk of absconding.

The economic interest of retaining the right to peta carrier to remove a
“turn-around” arrival without charge to the Crowranmot justify the
continued detention of one who would otherwise Hasen set at liberty.

[8] While difficulty or delay in securing identity infmation is relevant to the proper
exercise of discretion it is not decisive of ithelcurrent policy of detention:

Where the identity ...of a refugee status claimanhnoa be
established [and there do not] appear particulasaes for allowing
them to enter the community unrestricted.

Operational Instruction (Appendix 3)

reverses the approach required by Article 31.2clvinequires liberty except to the

extent that necessity requires otherwise, and d¢dmmeustained.

The pleaded grounds of claim



[9] The first ground of claim is that s128 of the Imnaigon Act 1987, under
which the challenged detentions were made from d@e®nber 2001 to the date of
hearing, has no application to refugee status eais) so that such detentions were
and are unlawful and in breach of the New ZealandoB Rights Act 1990. The
second ground of claim is that the new policy imjes the necessity test of Article
31.2 of the Refugee Convention which must be takém account by immigration
officers exercising authority under the Immigratidet, so they are in breach both of
the Convention and of New Zealand law. Declaratalef is sought on each
ground. The Crown submits that the detention congoboth with the Convention

and with the legislation.

[10] While the first ground of claim was fully arguedr feasons later discussed |
consider that the claimants represented by thatgfai should have the opportunity
of considering whether the problems presented Bg site better dealt with by the

Court or by Parliament.

[11] As to the second ground, the issue of compliandeefCrown’s policy with

the Convention arising on the second ground wdg fildbated, so | do not require
further assistance on that. Subject to the Crowigist to be heard before final
judgment as to the application of s128A, | am §atisthat the government policy

that is the subject of the second ground of claifniriges Article 31.2.

Introduction

[12] New Zealand is a party to the 1951 Refugee ConwenRelating to the

Status of Refugees which provides:

Article 31
Refugees unlawfully in the country of refuge

1 The Contracting States shall not impose penalbiesaccount
of their illegal entry or presence, on refugees whenter or are
present in their territory without authorizatiorrppided they present
themselves without delay to the authorities andwsgood cause for
their illegal entry or presence.



2 The Contracting States shall not apply to the enments of
such refugees restrictions other than those whiehnacessaryand
such restrictions shall only be applied until themtus in the country
is regularized...

(underlining added)

[13] The following provisions of the Immigration Act aref particular

importance, ss129X(2):

(2) In carrying out their functions under tiAist in relation to a
refugee or refugee status claimant, immigrationcefs must have
regard to the provisions of this Part and of thtuBee Convention.

and 129D:

129D Refugee Convention to apply

(1) In carrying out their functions under tiitart, refugee status
officers and the Refugee Status Appeals Authority @ act in a
manner that is consistent with New Zealand's obbga under the
Refugee Convention.

[14] The material parts of the legislation appear inpégudix 1; those of the

Refugee Convention in Schedule 6.

[15] The Immigration Act thereby imports the Refugee @ortion to a certain

degree into the domestic law of New Zealand whidh the Court’s duty to declare
and enforce. While it is the function of the Crowot of the courts, to determine
who shall and who shall not be permitted to entewNealand, judicial review of
the Crown’s dealing with refugees and refugee stalaimants within New Zealand
is clearly contemplated by s128A of the Immigratiet which permits the grant of
bail to such persons if they have challenged ttheiention by application for judicial

review.

[16] So while the Crown submits there is a short answehe plaintiffs’ claim
under s128 — that by subsection (15) of that sedtiere is no power to bail refugee
status claimants who have been detained undesécéibn and have not been given

a permit to enter New Zealand (so there can baudwial review of whether their



detention conforms with s129X(2)), by s128(A) thenbing of proceedings for

review removes such jurisdictional bar.

[17] During the period October 1999 to 18 September 2001the 595 persons

claiming refugee status on arrival in New Zealanty @9, less than 5%, had been
detained in custody. Following the change in polduring the period 19 September
2001 to 31 January 2002, of the 221 persons clgimefugee status 208 or 94%
were detained.

[18] The plaintiffs argue that the policy of detamisuch a high percentage of
refugee status claimants is clear evidence of brdmth of Article 31.2 and of
New Zealand domestic law. The Crown replies thatahange in policy is justified
by: (1) an increase in people smuggling; (2) theogaition of increased risk
following the events of 11 September 2001; (3) #redavailability, as an alternative
to detention in a penal institution, of the Mang&ecommodation Centre which
now allows refugee detention to be performed ingemmal conditions. That last
removed the constraints to which the Crown hadiptsly been subject by reason
of inadequate facilities, so that, for humanitarreasons, persons who in terms of
the necessity test should have been detained weare Mt was, and remains,
necessary to detain them to verify their identityguard against crime; to protect the
right to secure removal at the expense of the eraas provided by the Chicago
Convention and s125 of the Immigration Act whichplements it; and to prevent
them from absconding and so avoiding removal in eékient of failure of their
application. The plaintiffs retort that detentiontiwout bail is notnecessary(as
Article 31.2 requires) for any of these purposescept in the most unusual
circumstances, and that any form of unnecessagntien, however congenial, both

infringes that Article and is unlawful.

[19] The decision of the full Court of Appeal Attorney-General v §2000]

3 NZLR 257 was confined to what it described a® ‘tlarrow issue which had been
argued in this Court” (page 271 paragraph [49])nelg whether an immigration

officer is under an obligation to apply a presumptin favour of the grant of

temporary permits to refugee status claimants pgndetermination of their claims

in the absence of special factors making detentiecessary (page 259 paragraph



[5]). The first ground of claim argued in this eds one that was not squarely raised
in Attorney-General v Epamely whether such a claimant, who if declineceamit
is unlawfully in New Zealand, falls outside s128tlo¢ Immigration Act 1987 which

provides summarily for detention in custody:

“pending that person’s departure from New Zealamd tloe first
available craft.”

[20] The Crown’s argument, accepted by Anderson dhis Court inF v
Superintendent of Mt Eden Pris¢h999] NZAR 420, is that the wide introductory

language of s128 is to be read literally:

(1)  This section applies to every persorwho —

(@) Arrives in New Zealand from another countrygd an

(c) ... (i) Is refused a permit;...

It urges that there is imperative need to keeprobwf entrants until their identity

and origin are known.

[21] The plaintiffs submit that the summary “turnaroumddvisions of s128, with

its stringent provisions:

(5) ...Any person to whom this section applies maydb&ined
by any member of the police and placed in custodgdmg that
person’s departure from New Zealand on the firsilakle craft.

(15) A person who is detained under this section shatl lme
granted bail.

cannot have any application to them. They pointh® history of the section, a
predecessor of which was construed adversely t€tben inBenipal v Ministers of

Foreign Affairs and Immigration and OthefsNos 878/83 993/83 and 1016/83 16
December 1985; the imperative language of Article?23prohibiting unnecessary
restrictions to the movements of refugees unlawfull(here New Zealand); the fact
that subsection (15) prohibits the grant of bailhose who fall within s128; the fact



that elsewhere in the Act bail is made availableneto criminals, to those who
present security risk, and to those ordered to é&goded; and the well-settled
principles of public law and statutory interpredati which presume that New
Zealand legislation conforms with our Bill of Rightand with our international

treaty obligations.

[22] The plaintiffs submit in the alternative second ugrd of claim that the
manner in which the Crown exercises its responsédslunder the Act is unlawful,
in failing to give due weight to Article 31.2.

The first ground of claim

[23] The competing submissions on the first ground ainclfocus on two public
interests, each of an importance which is diffida@ltoverstate. One is that the
Crown ordinarily has the constitutional authority determine who shall be
permitted to enter New Zealand and is responsdylenfintaining the security of the
state and the safety of its citizens. Internatidaal recognises the basic right of the
government of a state to decide what foreignersilshibe admitted to membership
of it: Attorney-General for Canada v Cajth906] AC 542 at 546. At common law
that was a high prerogative power; under New Zehtlomestic law the prerogative
power remains fundamental to the immigration regohehich the Immigration Act
forms part. It is emphasised by a series of prongs(including ss 8-10, 12(4), 13B
and 18D) which record the Crown’s authority to deii@e who shall be admitted to
New Zealand. The need for any state to protectbdsders, and the central
importance of the prerogative power in doing sdyrisught into stark relief by the
events of September 11. The Crown contends that amatter of New Zealand
domestic law the expansive language of s128 of Itheigration Act permits

detention of refugee status claimants pending detetion of their status.

[24] The other is the self-denying ordinance of whatfaemally called the
1951 Convention Relating to the Status of Refugae®nded by the 1967 Protocol
Relating to the Status of Refugees, by which StBtesies, including New Zealand,
undertook not to exercise their own authority irgistently with its terms. 1t is

defined by s2(1) of the Act as the “Refugee Conweeritand now appears as the



Sixth Schedule. It requires the faithful performanby New Zealand of our
obligations under the Convention which gives exgimasto articles of the Universal

Declaration of Human Rights to which also New Zgedl& party:

Article 1: “All human beings are born free and equal igndy and rights.
They are endowed with reason and conscience anddshot towards one
another in a spirit of brotherhood.”

Article 14: (1) Everyone has the right to seek and emogther
countries asylum from persecution...

It receives emphasis from the statistics providgdtire United Nations High

Commissioner for Refugees at last year's San Reamberence - that there are
currently some 22 million refugees, a greater fgawen than the statistics of the
immediate post-war period that gave rise to thevehsal Declaration of Human

Rights. The plaintiffs contend that the historylgrurpose of s128, viewed against
the backdrop of the Convention and in the lightref 1999 amendment to the Act
which introduced specific provisions relating taiotants for refugee status section,

show that s128 can have no application to them.

[25] If, as | provisionally consider, s128A applies ahé plaintiffs succeed on

their second ground of claim in their challengeexecutive policy under which balil

is denied, it becomes necessary to consider whedtierfirst issue as to the

construction of s128 should also be determinedarlidgent already has that issue
under consideration in the Transnational Organ{Seche Bill at present before the

House. | invite counsel's submissions whetheregithat the claimants will have

access to bail, that issue should be dealt withbyathis Court but by Parliament,

since that is what in other contexts is calledftrem of convenience: the decision
maker which can deal with the issue most effegfiaeld authoritatively.

[26] If dealt with by the Court, it must select one wbtoptions, each of which
would have unacceptable practical results. The @Graumbmission requires a
decision that New Zealand’'s legislation is fundataky in breach of our
international obligations under Article 31.2. Thhintiffs’ arguments present a

different problem: they would allow 42 days libettyany rogue who, on arriving in

10



New Zealand makes claim to refugee status: seépesdgraph [63] below). Each
option would require the Court to distort the laage used by Parliament: the
Crown’s argument means that “detain... in custodydpem.. departure from
New Zealand on the first available craft” can dntadefinite detention — in one
recent case the detention without right to baitddsfor 18 weeks; the plaintiffs’
argument requires a conclusion that “every persoho.arrives in New Zealand”

does not mean “every person” at all.

The second ground of claim

[27] The plaintiffs’ challenge to executive policy undéeir second ground of
claim relies upon undisputed principles of pubhevl It requires an appraisal of
what responsibilities are cast upon the Crown fuilhg the 1999 amendment which
introduced Part VIA; and of how those responsietitare being performed.

[28] The Court of Appeal having made the determinatiaomraarised in
paragraph [8] above, there is no jurisdiction irs @Gourt at the outset of a claim to
refugee status to require immigration officers &y greater regard to the Convention
than occurs now; to do so would require such aomadistinction of the decision as
to defy it. The plaintiffs did not contend othése. While deferring final judgment
on the point, | consider that there may be diffiguh the plaintiffs’ thoughtful
submission that there is a further opportunitytfoe injection of discretion to bring
in the Article 31.1 policy at the next stage whender subsection (5) of s128 “any
person to whom this section appliesay be detainedy any member of the

”

Police...”. There is evident force in the Crown’$sussion that if s128 does apply
to refugee status claimants, the Police are dulyryicy out a function of
implementing policy of the NZIS officer as the epgenmigration authority. On that
construction of s128 it may be contended that tlewitable result of refusal of the
immigration officer's refusal of a permit is Poliagetention and placement in
custody under subsection (7). Equally, what appé&arse the settled practice of
Registrars to issue warrants under subsectionn@)o&the District Court Judges to
extend warrants under subsection (13B) may be udable, given the policy of
subsection (15) that “a person who is detained wutide section shall not be granted

bail.” That is of course a very powerful argumenpporting the plaintiffs’ claim

11



that s128 has no application at all to refugeaustalaimants. But if the section does

apply to them, subsection (15) must be given effect

[29] But upon filing an application for review the sttty bar to bail disappears.
Once that has occurred the immigration officer whrequired (s128A(6) and (7)) to
exercise discretion in relation to the terms ofsmm to bail conditions must, in
doing so, comply with s129X(2) and thus have redardrticle 31.2. That Article
requires that the restrictions on movement be ncertitan “necessary”. Breach of
that duty may be challenged on judicial review.

[30] “Necessary” in this context in my opinion means thi@imum required, on

the facts as they appear to the immigration officer

(1) to allow the Refugee Status Branch to be ablperform their
functions

(2) to avoid real risk of criminal offending

(3) to avoid real risk of absconding.
| do not consider that the economic interest adinetg the right to compel a carrier
to remove a “turn-around” arrival without chargethe Crown could by itself justify
the continued detention of one who would otherWiaee been set at liberty. The

principle stated by the Privy Council iran Te Man v Tai A Chau Detention Centre
[1997] AC 97, 111 is of general application:

....the courts should construe strictly any statuforgvision purporting to
allow the deprivation of individual liberty by admstrative detention...

[31] While difficulty or delay in securing identity infmation is relevant to the

proper exercise of discretion it is not decisivatofThe current policy of detention:

Where the identity ...of a refugee status claimanhnoa be
established [and there do not] appear particulasaes for allowing
them to enter the community unrestricted.

Operational Instruction (Appendix 3)

reverses the approach required by Article 31.2clvinequires liberty except to the

extent that necessity requires otherwise. It afddnges the principle of the

12



common law applied ilReg v Home Secretary, Ex p Sin{2800] 2 AC 115, that

fundamental human rights (there the right of acdesa professional journalist to
discuss a prisoner’s own case) are not to be wlidhtieis unnecessary to consider
separately sections 21 and 22 of the Bill of Rsgivhich prohibit unreasonable

seizure of the person and arbitrary detention.

[32] | would myself express the principle as that irgeghce with liberty is to be
restricted to the minimum consistent with the attant of the legitimate purposes
for which detention is permitted, recorded in paapds [30-31].

[33] That is the approach to be adopted both by immaraifficers in exercising

their functions under s128A (included in Appendi¥ including those under
subsections (6)(a) and (b) and (7)(b), and by BistCourt Judges acting under
subsections (3) and (4).

Perspective

[34] In Minister of Foreign Affairs v Benipa[1998] 2 NZLR 222 at 228,
following a review of overseas authorities Cookefd?,the full Court of Appeal,
observed:

...it ' would seem from the cases, including the presame, that
administrative authorities in various jurisdictidmsve tended at times
to take a narrower approach than Courts in consiglewhether
applicants may qualify as refugees under the Cdioen
Governments commit the nation to obligations; ooesly it falls to
Courts to see that the commitment has been castieth accordance
with the true interpretation of the convention.

A similar comment may be made as to the detenti@magnants for refugee status.

[35] The starting point is the perspective in which t@envention and the
Immigration Act are to be viewed. IAdan v Secretary of State for the Home
Department1999] 1 AC 293 at 305 Lord Lloyd of Berwick obged in relation to

the Convention:

...inevitably the final text will have been the pratlof a long period
of negotiation and compromise. One cannot expeéht the same

13



precision of language as one does in an Act ofidfaent drafted by
parliamentary counsel... it follows that one is midkely to arrive at

the true construction... by seeking a meaning whiekes sense in
the light of the Convention as a whole, and theppses which the
framers of the Convention were seeking to achieagher than

concentrating exclusively on the language. A brapproach is what
Is needed, rather than a narrow linguistic approdsht having said
that, the starting point must be the languagefitsel

See also the Vienna Convention on the Law of Tesatieproduced and discussed in
Applicant A v Minister for Immigration and Ethnidféirs (1997) 190 CLR 225,
252-6 per McHugh J and the decision of Judge Zeki@older v United Kingdom
(1975) 1 EHRR 524 there cited, emphasising an eddget holistic approach to

construction of the Refugee Convention.

[36] In Commissioner of Inland Revenue v JPF Energy{1800] 3 NZLR 536 at
540 Richardson and Hardie Boys JJ considered thatlea3l of the Vienna
Convention conforms with the standard New Zealgput@ach to interpretation:

A treaty shall be interpreted in good faith in adamce with the
ordinary meaning to be given to the terms of thatly in their context
in the light of its object and purpose.

[37] In Salomanv Commissioners of Customs & Exc[d4®67] 2 QB 116 143
Diplock LJ said:

If the terms of the legislation are reasonably bépaf more than one
meaning, the treaty itself becomes relevant, ferghs a prima facie
presumption that Parliament does not intend to iacbreach of
international law, including therein specific trgabligations.

The Court of Appeal expressed itself similarly New Zealand Airline Pilots
Association Inc v Attorney-Generfdl997] 3 NZLR 267 at 289.

[38] As to the Immigration Act, | adopt the observatiafishe Court of Appeal in
relation to another international treafiye Waka Hi Ika o Te Arawa v The Treaty of
Waitangi Fisheries Commissi¢gB000] 1 NZLR 285 at 297:

...In applying the principles of the Treaty [of Wanta] to legislation,
it is necessary to interpret the statutory provisian a broad,
unquibbling and practical manner. This Court sHoubt ascribe to

14



Parliament an intention to act inconsistently witk principles of the
Treaty which is a living instrument.

[39] In the closely related context of the interfacewsstn the criminal law of
possession of false documents and their use bygeefy inR v Uxbridge
Magistrates’ Court Ex p Adinjf2001] QB 667 Simon Brown LJ observed:

The problems facing refugees in their quest foduasyneed little
emphasis. Prominent amongst them is the difficoltgaining access
to a friendly shore. Escapes from persecution hiavey been
characterised by subterfuge and false papers. &s stated in a
memorandum from the Secretary-General of the UnNatlons in
1950:

“A refugee whose departure from his country ofgioriis
usually a flight, is rarely in a position to complyith the
requirements for legal entry (possession of natipaasport
and visa) into the country of refuge.”

Thus it was that article 31.1 found its way inthet
Convention and Protocol relating to the Status efuBees
(1951) and (1967) (“the Convention”)

The need for article 31 has not diminished. Quhe

contrary. Although under the Convention subscghstates
must give sanctuary to any refugee who seeks asfdubject
only to removal to a safe third country), they byeno means
bound to facilitate his arrival. Rather they strimcreasingly
to prevent it. The combined effect of visa reguieats and
carrier's liability has made it well nigh impossblfor

refugees to travel to countries of refugee withdalse

documents. Just when, in these circumstancesattidle 31
protect them? The precise ambit of the impunig lat the
heart of these challenges. Each of these threlcapis has
fled from persecution in his home country. Eack baen
prosecuted for travelling to, or attempting to &hkfrom, the
United Kingdom on false papers. Each now claim&doe
been wrongly denied the protection conferred biglar81.

Having cited Lord Lloyd’s dictum irAdan v Home Secretargimon Brown LJ

continued:

What, then, was the broad purpose sought to bexasthiby article
31?7 Self-evidently it was to provide immunity fgenuine refugees
whose quest for asylum reasonably involved therbrgaching the
law.

15



That article 31 extends not merely to those ultetyataccorded
refugee status but also to those claiming asylumgaod faith
(presumptive refugees) is not in doubt. Nor idigputed that article
31’s protection can apply equally to those usingefalocuments as to
those (characteristically the refugees of earlieres) who enter a
country clandestinely.

[40] Simon Brown LJ further observed:

...The almost inevitable outcome of any asylum claith be either
(a) the grant of refugee status (or, if there avenpmelling reasons
other than fear of Convention persecution for neteoving the
applicant, exceptional leave to remain), or (bg¢jaation of the claim,
whether substantively or by a refusal to enterition safe third
country grounds... followed routinely by removal. sinctuary is to
be granted, it seems somewhat unwelcoming firsimprison the
refugee. If, however, it is to be refused, is dt mest simply to
remove them without delay...

[41] In that case the Court of Appeal allowed applicatidor judicial review of
decisions to prosecute such persons for breadeafriminal law for possessing and
using false documents, refraining from granting regp relief but inviting the

Home Secretary to initiate appropriate Governmetba to deal with the problem.

[42] The importance of these considerations is thatoafih the Convention is
half a century old, its significance and place wtbur legal system are not matters
in which, with certain notable exceptions, theregi®at depth of expertise in
New Zealand. There is some parallel with the et Waitangi jurisprudence
where the Courts have had to work their way caleftd an understanding of
unfamiliar concepts. Here as there it is essemdiajive full weight both to the
language of the treaty and to the concepts unaerlgj without being blinkered by
existing preconceptions. The judgment of ChilwelinJBenipal v Ministers of
Foreign Affairs and Immigration and Othemdopting the arguments of RGP Haines
of counsel (now QC), established a wholesale faily the New Zealand Crown to
understand and give effect to New Zealand’'s obbgat under the Refugee
Convention. IrD v Minister of Immigratiorf1991] 2 NZLR 673 at 676 the Court of
Appeal recorded that under the then legislatiometiveere a number of entrants to

New Zealand for whom security clearance was notlahla and who might face

16



summary removal (“refoulement”) notwithstandingttilaey might ultimately turn

out to have a good claim to refugee status andade persecution in their home
country. Such conclusion entailed clear breaciNey Zealand of article 33 of the
Convention which provides that (save in cases wherns a danger to the security or
to the community of the country) no contractingtestahould expel or return a
refugee to the frontiers of territories where thatson’s life or freedom would be
threatened on relevant grounds. In order for Nealahd to take itself out of breach
of Article 33 it was necessary for Parliament tgidéate for non-refoulement, as it
did by, inter alia, s129X (introduced by the Imnaigon Amendment Act 1999),

which commences:

129X Prohibition on removal or deportation of efugee or
refugee status claimant

(1) No person who has been recognised as a refugeeewmn N
Zealand or is a refugee status claimant may be vedor
deported from New Zealand under this Act, unless th
provisions of Article 32.1 or Article 33.2 of theefigee
Convention allow the removal or deportation.

[43] A similar concern is advanced by the plaintiffs herThey say that if the
Crown submission is right, the legislation wouldstjty the present practice of
detaining without bail up to 96% of spontaneousiget status claimants who are
refused a permit; the legislation cannot be sotcoed. The Crown respond that the
practical problem is met by the Court of Appealsphasis inAttorney-General v E
at page 271 paragraph [48] that:

ss128 and 128A both provide significant safeguagisnst undue or
unjustified continued detention by expressly bnnggconsideration of
that under the auspices of the District Court.

[44] That evidence and the Crown’s in reply are considi@t paragraphs [92-98]
below.

[45] It is fundamental to the Convention that refugesust is not conferred by
any decision of the New Zealand authorities; thask is to determine whether or not

at the time of the determination such status, coedieby New Zealand’s accession

17



to the Convention, already exists as a matter of dad of right. Inevitably there
will be charlatans among those who present therasedg refugee status claimants.
But one who ultimately makes out the claim to refigtatus is seen, even though in
retrospect, as falling within the language of tren@ntion. The protection of such

people, as well as the elimination of charlatasig, major consideration.

[46] The purpose of the Convention appears from partgsgbreamble and its

definition of “refugee”

The High Contracting Parties

Considering that the Charter of the United Nations and the
Universal Declaration of Human Rights approved énOecember
1948 by the General Assembly have affirmed the cppla that
human beings shall enjoy fundamental rights anddioens without
discrimination.

Consideringthat the United Nations has, on various occasions,
manifested its profound concern for refugees andeawoured to
assure refugees the widest possible exercise ek thendamental
rights and freedoms.

Have agreed as follows:
CHAPTER 1
GENERAL PROVISIONS
Article 1
Definition of the term “Refugee”

A. For the purposes of the present Convention, then ter
“refugee” shall apply to any person who:

(2) ...owing to well-founded fear of being persecuted
reasons of race, religion, nationality, membersiop a
particular social group or political opinion, is teude the
country of his nationality and is unable or, owtogsuch fear,
is unwilling to avail himself of the protection tfat country:
or who, not having a nationality and being outgii country
of his former habitual residence... is unable or,rmgntio such
fear, is unwilling to return to it.
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[47] The prohibition in article 31(2) of unnecessarytnegon of refugees’
movements is at the core of the present casets l@anclusion 44 (XXXVII) 1986
on the Detention of Refugees and Asylum SeekeesE#tecutive Committee of the

United Nations High Commissioner’'s Programme:

(a) Noted with deep concern that large numbers of refugeet a
asylum seekers in different areas of the worldcareently the subject
of detention or similar restrictive measures bysogaof their illegal
entry or presence in search of asylum, pendinglugso of their
situation;

(b) Expressedthe opinion that in view of the hardship which it
involves, detention should normally be avoided. nkcessary,
detention may be resorted to only on grounds pitestrby law to
verify identity; to determine the elements on whitte claim to
refugee status or asylum is based; to deal witescadere refugees
or asylum seekers have destroyed their travel andientity
documents or have used fraudulent documents irr todaislead the
authorities of the State in which they intend taim asylum; or to
protect national security or public order;

(c) Recognisedhe importance of fair and expeditious proceddoes
determining refugee status or granting asylum wotgmting refugees
and asylum seekers from unjustified or unduly pngkd detention;

(d) Stressed the importance for national legislation and/or
administrative practice to make the necessaryndistin between the
situation of refugees and asylum seekers, andftaher aliens;

(e) Recommendedhat detention measures taken in respect of
refugees and asylum seekers should be subject dwigu or
administrative review...

The authority of the Executive Committee was recsgphby the Court of Appeal in
Attorney-General v E[2000] 3 NZLR 257 at 269 para [38] (majority);
[94] (Thomas J).

[48] The Executive Committee’s “Detention of Asylum-Seek and Refugees:
the Framework, the Problem and Recommended Pract€eJune 1999 is
conveniently accessible in the dissenting judgneéithomas J irAttorney-General

v E It emphasises:

[99] ...
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“In view of the provisions of Article 31 of the 39

Convention relating to the Status of Refugees &edfact

that the majority of asylum-seekers have not coneahit
crimes — and indeed they are not suspected of alone
so — their detention raises significant concernthbm

relation to the fundamental right to liberty, anecause of
the standards and quality of treatment to whichy thee

subjected.”

[100] ... “Detention has been a recurring proteciooblem for the
Office.” Numerous reports are referred to in whileh attention of the
Executive Committee has been directed to the useledéntion,
despite the Executive Committee recommendationsodraging
recourse to detention. “...reports”, it is said, ‘@hicled a failure on
the part of States to make the necessary distmttatween asylum-
seekers on the one hand, and illegal migrants @wottier . . .”.

. detention of asylum seekers and refugeesulgh
normally be avoided; if found to be necessary, #&ynhe
resorted to only on grounds prescribed by law amg for

specific and limited purposes.”

[101] *. .. the limited accepted bases on whilch detention of
refugees or asylum-seekers may be justified, namely verify

identity; to determine the elements of the claim;deal with cases
where refugees have destroyed their travel andéntity documents
or have used fraudulent documents in order to muistee authorities
of the State in which they intend to claim asyluam; to protect
national security or public order.”

It concludes:

“(@) Governments should ensure that detention gfuas
seekers is resorted to only for reasons recognaedegitimate,
consistent with international standards and onlgnvbther measures
will not suffice; detention should be for the slesitpossible period;

(b) The detaining authorities must assess a comgeiked to
detain that is based on the personal history df eaglum-seeker;

(e) Alternative and non-custodial measures, suctepgrting
requirements, should always be considered befosortieg to
detention.”

[49] It follows that the clear words of Article 33.2 nmeprecisely what they say.
So if s128 does apply to refugees, its prohibitodrbail even where detention is
unnecessary places New Zealand in clear breachirohternational obligations. |
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echo Simon Brown LJ’s remark: it is an unhappy i@yNew Zealand to deal not
only with such potential criminals as may come t®wWZealand as claimants for
refugee status rather than on a tourist visa, gitiheir false story before they leave
rather than after they arrived; but also with tR&09of those whose claims have been
processed under the new regime (146 of 159; 4%ye¢ dealt with) who have been

granted refugee status.

[50] Yet to control suspected criminals, including tests, the Crown must be
permitted to impose the restrictions required by tiecessity test (paragraph [30]

above).

[51] The application of the rule of law requires theu@® to give effect to
plaintiffs’ legal rights, of which perhaps the madstportant after freedom from
torture is not to be wrongly detained. But is akssential to maintain public
confidence in the law and its application. Somesnthat can be best achieved by
exercise of discretion in such a way as to giveli#daent the opportunity to
intervene. Examples arEBitzgerald v Muldoon[1976] 2 NZLR 615, where
Sir Richard Wild CJ having made a declaration agybbby the plaintiffs, declined
to issue an injunction, observing that “There canrlittle doubt that legislation will
be enacted... In that situation... the law and the aiith of Parliament will be
vindicated by the making of the declaration..., ahd appropriate course is to
adjourn all other matters in issue for six monttsif this date”New Zealand Maori
Council v Attorney-Generdll987] 1 NZLR 647 where the Court of Appeal made
declarations and gave directions for the preparadioa scheme of safeguards and
later, following the introduction of legislation sttharged the directions although
reserving leave to apply (later utilised iNew Zealand Maori Council v
Attorney-General[1989] 2 NZLR 142); andCoburn v Human Rights Commission
[1994] 3 NZLR 323, where Thorp J made an unprededenprospective
determination, considering at 358 that “the breaoththe questions requiring
determination, and their size and complexity, alinp towards their determination
by legislation rather than by judicial decisionathrer than making a decision that
“would smack of usurpation by the Court of the rofehe legislature, and have the

character of judicial legislation rather than iptetation.”
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[52] Here | think it desirable before pronouncing fifadgment to give the
claimants, represented by the plaintiffs, the ofapoty to consider whether the best
method of resolution may be to invite Parliamenheathan the Court to deal with

the problem.

[53] With that background I turn to the legislation.

The Interpretation Act

[54] The Interpretation Act 1999 provides:

5 Ascertaining meaning of legislation

(1) The meaning of an enactment must be asceddrom its text
and in the light of its purpose.

(2) The matters that may be considered in gsoang the meaning
of an enactment include the indications providethenactment.

[55] The starting point is therefore the text but theéigations that may be
considered are not confined to those provided i@ é#&mactment. Those of
outstanding importance are the New Zealand BillRafjhts Act 1990 and the
principle of legality.

The Bill of Rights.

[56] The Bill of Rights affirms (s2) the rights and fdeens which it contains. It
applies to acts done by the legislature, the exexwnd the judicial branches of

government. By s6 it directs that:

Whenever an enactment can be given a meaning shebrisistent
with the rights and freedoms contained in this Bill Rights, that
meaning shall be preferred to any other meaning.

By ss 21-2 it provides:

21. Unreasonable...seizure- Everyone has the right to be secure against
unreasonable ...seizure...of the person...

22. Liberty of the personr Everyone has the right not to be
arbitrarily arrested or detained.
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The Crown accepts that the Bill of Rights appliesthose who are unlawfully in
New Zealand. Its position is that the detentionagher unreasonable, arbitrary, nor

illegal.

The principle of legality

[57] In interpreting statutes the Courts are also gaebrby the “principle of
legality” expressed by Sir Rupert Cross in his t8xatutory Interpretationand
adopted by Lord Steyn iReg v Home Secretary, Ex p Piergd898] AC 539, 588:

Statutes often go into considerable detail, buhesegeallowance must
be made for the fact that they are not enactedvacaum. A great
deal inevitably remains unsaid. Legislators araftdrs assume that
the courts will continue to act in accordance withll-recognised
rules... Long standing principles of constitutionalaadministrative
law are likewise taken for granted, or assumedheycourts to have
been taken for granted, by Parliament...These presongpapply
although there is no question of linguistic ambtigun the statutory
wording under construction, and they may be desdribas
‘presumptions of general application’... These prestioms of
general application not only supplement the tehaytalso operate at
a higher level as expressions of fundamental lesi governing
both civil liberties and the relations between Ranknt, the executive
and the courts. They operate here as constitutpmneciples which
are not easily displaced by a statutory text.

The Immigration Act

[58] | pass to the Immigration Act. It is common grouhdt insofar as they can
be applied to refugees, Parts | and Il do so applych contains reference to refugee
status claimants (ss35(1A) and 53(2)(b); s54(®)was not suggested that Part IlI
(deportation of persons threatening national sgcamnd suspected terrorists), Part
IV (deportation of criminal offenders) and Part IMApecial procedures in cases
involving security concerns) do not apply to refegielt is notable that bail may be
granted to those falling within Part Il (s79 (2)(D); it is not mandatory to detain
those falling within Part IV (s98(1) and by ss 98101 bail may be granted; while
in cases falling within Part IVA where others whasurity risk status has been
confirmed by the Minister is to have any visa ompié cancelled or revoked and to
be ordered to be removed or deported, refugeesstiimants receive the benefit of
s114K(4)(c):
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the chief executive must ensure that-

In the case of a person who is protected from reinby section
129X, the person is released from custody and igengithe
appropriate temporary permit

[59] Itis striking that in this last mentioned casefugee status claimant who is a
certified security risk is not only protected freemoval or deportation but is also to
be released from custody and indeed is to be giveappropriate temporary permit.
There could be no clearer pointer to a parliamgmuctance to imprison claimants
for refugee status — even if, as in this case, #reya security risk. The plaintiffs can
argue with force — if persons presenting clear des\go the community are to be
treated with such consideration, how can s128 bestogsed as applying to the

ordinary run of refugee status claimants?

[60] The plaintiffs argue in essence that Part VI (alsvand departures) has no
application to claimants for refugee status whosssitipn is dealt with

predominantly in Part VIA introduced by the Immigoa Amendment Act 1999 as
well as by the general Parts | and Il. The Crowntends that Part VI is equally to

be construed as of general application.

[61] Part | (exemptions of visas and permits) is heatlBasic Rules” and

includes:

4 Requirement to hold permit, or exemption, to be n
New Zealand

(1) A person who is not a New Zealand citizen may ib
New Zealand only if that person is—

(@) The holder of a permit granted under this Act;

(2) Any person who is in New Zealand in contravemtiof
subsection (1) of this section is deemed for thp@ses of this Act to
be in New Zealand unlawfully.
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[62] Itis unnecessary to examine the function of isgyi@rmits considered ia.

[63] Part Il is headed “Persons in New Zealand Unlawfulind includes the

following provisions:

45 Obligation of persons unlawfully in New Zealnd to leave
New Zealand

(1) From the moment that a person is in Newl&whunlawfully
until that person leaves New Zealand, he or sheahasbligation to
leave New Zealand unless subsequently grantednaitper

Liability for removal

53 Liability for removal

(1) A person unlawfully in New Zealand may be thibjsct of a
removal order, and is liable to be removed from Ne&xmland under
this Part, if—

(@ The person... has been unlawfully in New Zealand

(1) For a period of 42 consecutive days; or

(2) This section is subject to—

(b) Section 129X (which relates to refugee status
claimants).

[64] By s60(6) a person who having been served witnmeowal order then makes
a refugee status claim may not be bailed unless @@ exceptional circumstances:
s60(6). It is necessarily to be implied that thisreo such impediment in relation to
those who make their claim before being served witemoval order. The concept
of bailing those subject to removal orders is mate¢o the Crown’s submission that
no such power exists in relation to other non-peadiclaimants. The provision for

imprisonment, but with authority to grant bail @éning in relation to removal

orders, is presumably to avoid injustice by exaassletention. The absence of the
equivalent bail power in s128 is a pointer to igsnly of summary character and
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overridden without undue difficulty where inconsist with a context — here that of
those who are subject to Part VIA and who enjoypghaection of ss129X(2) and
129D (paragraph [13] above) and with the presumptiof the common law and of
the Bill of Rights.

[65] It is to be further noted that in cases falling hmt Part IVA “Special
Procedures In Cases Involving Security Concerns’[New Zealand Security
Intelligence Service], by s1l14Belevant Security Criteria subsection (1)(d)(iii)
and (e)(iii), there is contemplated the case ofedugee status claimant who is in
New Zealand unlawfully (having no permit or exerop)i The system for removal
from New Zealand is that of deportation. That isther pointer of assistance to the
plaintiffs’ argument on s128: if the summary tumamd provisions of s128
necessarily keep refugee status claimants in detenthy not refer to them?

[66] Then follows the crucial Part VI of which the maaéparts are reproduced in

Appendix 1.

The Regulations

[67] The Immigration (Refugee Processing) Regulation891provide for the
written confirmation of claims to refugee statusy fequests by refugee status
officers for information from the claimant; and fthre application of principles of
natural justice to the procedures.

The Manual

[68] Section 13A of the Immigration Act requires thatv@omment policy for
visas and permits be published. Accordingly thevNealand Immigration Service

Manual was published. Material provisions are aplpe as Appendix 2.
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The facts

The Operational Instruction

[69] An NZIS Operational Instruction of 19 September 20@hich does not in

law have the character of subordinate legislatiomas issued by the

General Manager, implementing new policy regardiveggdetention of refuge status
claimants. It was submitted on that date to thaistier for noting under cover of a
paper outlining its features. The Instructiontisehed as Appendix 3.

The Minister’s evidence

[70] The Minister of Immigration, the Hon Lianne Dalzidlad taken office
shortly after the Court of Appeal’s decisionAttorney-General v E She discerned
serious problems in the way in which refugee statasnants were dealt with in

New Zealand.

[71] She was advised that there were concerns abouitydesecurity and other
topics. NZIS were obliged either to grant suchnecémts a temporary permit or to
arrange for their detention in penal institutionShe considered that detention in
such conditions was acceptable only where theres \8erious concerns about a
claimant. She later learned of the Crown’s legaifion (that in cases under s128
following refusal of a permit bail could not be gtad unless the claimant had made
application for judicial review under s128A). Shas informed of a recent marked
increase of arrivals in New Zealand of refugeeustataimants who did not possess
travel documents or whose documents were quest®nalshe learned of the
prospect of arrivals of very large groups of refiggéatus claimants, particularly by
ship.

[72] As aresult of these concerns it was decided tteatangere centre, already
in use for the reception and resettlement of refagender United Nations High
Commissioner for Refugees (UNHCR) quota, shouldldesloped as an alternative
to detention in a penal institution for any refugsttus claimants presenting

security, identity or other concerns for whom agddnstitution detention was not
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appropriate. In August 2001 these processes wareleaated in response to the
New Zealand Government’s decision to receive aelamgmber of the refugee status
claimants who had been rescued near Christmasdiddgnthe MV Tampa (see
Victoria Council for Civil Liberties v Minister fobmmigration and Cultural Affairs
[2002] 1 LRC 189 (Federal Court of Australia)). eTklinister was of the view that
any claimant subject to detention should be accodateal at the Mangere centre
rather than imprisoned. Since these claimants dlaehdy been subjected to
significant publicity she instructed her officiais ensure that there was adequate

security at the Mangere centre to protect theirgmy as well as their safe custody.

[73] There followed soon afterwards the terrorist eveitSeptember 11 2001
which raised substantial concerns over security Ioattionally and internationally.
She asked the General Manager of the New Zealandgration Service to review
New Zealand security measures in relation to bometrols and immigration,
including the approach to refugee status claimaBise wished to be able to ensure
the public of New Zealand, and other governments wihom New Zealand was
co-operating, that the identity of all entrantsNew Zealand was known and that
security and other relevant concerns had beenvextdiefore they were granted
entry. There followed the NZIS report of 19 Sepbtem2001 together with the
Operational Instruction of that date. She copiedoi the Prime Minister in
accordance with the Government’s co-ordinated sigcomeasures. She considered
that the Operational Instruction addressed the emmiscshe had raised in respect of
spontaneous refugee status claimants (those makangs to refugee status upon
arrival at the border), namely that security consdve given due emphasis, and that
detention in penal institutions be used only inesagiving rise to serious concerns

and that provision be made for claimants arrivim¢prge groups.

[74] She was later informed that the Operational Insivnchad been provided to
and considered by the UNHCR. Questions were raibgdthe UNHCR
representative in New Zealand; following NZIS’spesse the UNHCR has raised
no further objection. Its Regional Office’s Newste 1/2002 noted without
comment the Government’s policy in relation to gefa status claimants following
September 11 and attached a accompanying discysap&r which, while critical of
the treatment of claimants in Australia, had ntasm of the New Zealand regime.

28



[75] The Minister stated that the Government’s refugee lzorder control policy
continues to develop in the light of recent natlcarad international developments.
In particular the Government has recently introduttee Trans-National Organised
Crime Bill, containing stringent controls on orgsed illegal transfer and
exploitation of migrants, in order to allow New Zaaad to ratify the United Nations
Convention against Trans-National Organised Crimd ds two protocols (the
Protocol Against the Smuggling of Migrants by La&@&a and Air and the Protocol
to Prevent, Suppress and Punish Trafficking In é¢texsEspecially Women And
Children). The conventions and protocols seekddress a world-wide increase in
commercial smuggling and exploitation of migran@lause 25 of the Bill includes
an amendment to the Immigration Act. It will, ihacted, provide additional
flexibility in dealing appropriately with personkagning refugee status at the border
upon arrival, in the light of their personal circstances and identity, security,
repatriation and other concerns. In particulargiteosed amendment provides that,
where appropriate, those detained under s128 maglbased by a District Court
Judge subject to conditions, including reportind eesidence at a specified address.

Evidence of officials

[76] Mr Lockhart, Chief Operating Officer of NZIS, dedmd the Service’'s
operation of s128 and compared the Operationatuictsdbn with previous policy
directions advised that factors leading to chanfjealicy were first increased

awareness of the concern about people smugglirgsaidi:

13. The first change was made on the basis thagl@esomuggling
was recognised as an increasing area of concerthandn additional
requirement of criminal offending was not necessary

14. The second, and more substantial change, wate nra
recognition of the increased risk to national siggdirom trans-border
movements following the terrorist events of 11 $egier 2001 and
particularly, of the Government’s view that refuggatus claimants
in respect of whom there were identification conseshould not, in
the absence of contrary factors, be allowed toreN®mw Zealand
without restriction. The change followed a teleph@onversation |
had with the Minister of Immigration shortly aftdrl September
2001, in which she asked that border security gearents be
reviewed.
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16. The differences between [an earlier instru¢tiand the
October 1999 Operational Instruction reflect a nambof
developments but the key distinction is the avditgb from
September 2001 of the Mangere centre as approveahiges for
detention under s128, including children and yopearsons, and, as a
consequence, the amelioration of humanitarian coscé¢hat had
previously outweighed other factors relevant tedgon.

17. In that regard, it should be noted that pematitution
detention is regarded as a last resort messagehédo)| UNHCRY].
Although, following the decision of the Court of pgal in
Attorney-General v E. the guidelines on detention of asylum
seekers... issued by the UNHCR are not binding iatéynal
obligations, NZIS regards thguidelinesas a helpful expression of
UNHCR views.

[77] The relevant portions of the UNHCR guidelines, datebruary 1999, are
attached as Appendix 4.

[78] Mr Lockhart stated that:

...NZIS has noted the preference expressed by UNHCRevelop
alternatives to penal institutions as a means stficing movement
of refugee status claimants in accordance witltlart31(2) of the
Convention. NZIS has explored the distinction mduoe the

Guidelinesbetween detention and other restrictions on freedd

movement, such as the provision for “open centire$uideline 4, in
considering the development of less restrictivalifees such as the
Mangere Centre. The Mangere Centre has been tespleyg officials
of UNHCR, who have raised no concerns.

[79] He advised that the number of refugee status cl#sndetained since the
adoption of the current Operational Instruction baen affected by the decision of
the Government in August 2001 to receive the IZ3Hmpa claimants. They
represented an instant increase of one-third innim@ber of persons claiming
refugee status upon arriving in New Zealand andaut having been assessed
previously by NZIS or UNHCR for that year, from 2&7418.

[80] It was expected from the limited information avhi&@in advance in respect
of theTampaclaimants that they were very likely to have cheeastics listed by the
19 September 2001 Operational Instruction as palgnjustifying detention at the
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Mangere Centre, notably that they had sought iweaas members of a group and
that many if not all were understood not to holdt@have destroyed their travel
documents. Planning and, particularly, logisteadl budgetary arrangements for the
reception of th&ampaclaimants were thus made on the basis of that ¢xjpec. In
particular, the decision required early completidthe development of the Mangere
Centre. The Minister had indicated in her reguataetings with officials during the
planning phase that she preferred that @agnpaclaimants subject to detention be
held at the Mangere Centre, rather than in persituions, to the extent that that
was possible. The Minister also sought assuratihasadequate measures had been

taken to ensure the security, safety and privacgmyf detainees from thEampa

group.

[81] Mr Lockhart deposed that both before and after #pt&nber 2001 the
detention of all those held under s28 has beenesulp periodic review. Such

review involves balancing a number of competingdecsuch as:

1. The length of detention to date, as longer pisriof detention
could be justified only be correspondingly seriqusblic interest
considerations;

2. Whether the detainee’s identity had been estaddi to the
satisfaction of the NZIS; and

3. Where spontaneous refugee status claimantscmeeimed, the
apparent strength of the detainee’s refugee stelim, both
because unsuccessful refugee status claimantsealetb be at a
greater risk of absconding if released and bectagters such as
the assessment of credibility by the Refugee Stataach is also
relevant to the continuing decision to detain @ncéant;

4. Whether the detainee remained within the tuowad provisions
of the Immigration Act and the obligations of aids under the
Annex 9 to the Convention on International CiviliAvon and the
Memorandum of Understanding between the airlinesNaIS...
as the need to turn-around becomes less of a fdetdonger that
a person remains in detention.

[82] It may be presumed that the review was to determihether a residence

permit should be granted, having previously beahlveid.
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[83] In December 2001 Mr Lockhart issued the Operatiohadtruction
formalising the informal policy of reviewing contiad detention (Appendix 5).
Mr Lockhart stated:

The 19 December Instruction reflected the existprgctice. In
particular, | note that the instruction directedttparticular attention
be directed towards the identity of a claimant #mat consideration
of releasing him or her from detention be given rghence identity
had been established, there were no longer anyaodiag concerns.
As the Operational Instruction indicates, the awmed detention of
those spontaneous refugee status claimants whdéawl detained
pursuant to section 128 is to be reviewed, ideallhe third week of
detention.

Three weeks is generally the minimum period in Wwha claimant
may be interviewed and information obtained. tdd be noted that
it is inherently difficult to establish the identiof refugee status
claimants because seeking information from claisiacduntries of
origin would compromise the confidentiality of thetlaims and
potentially expose unsuccessful claimants or claisiafamily

members to risk. Accordingly, identity often haslie established
indirectly and with particular care.

It should also be emphasised that there can benoss where
security or other concerns remain despite a pessiolentity having
been established or other initial concerns adddesBer example, the
identity of a claimant may be established but iyrhave in that time
become apparent that the basis of his or her claises from
involvement in terrorist activities. In such a eagven though
identity has been established, such additionalrggaoncerns would
warrant continued detention under section 128.

[84] Mr Curtis, a service manager in the refugee quadadh, is in charge of the
Mangere centre. He produced the Mangere accomiadatanual, a
comprehensive document almost an inch thick. Reeprovisions are contained at
pages 7-11, 22-3, 29, 71, 73 and 74, attached psrlix 6.

[85] The manual makes plain that those at the Mangentr&are detained. But
the policy that it be operated as an “open centrigh ample provisions for leave
(p7) suggest that a determined criminal or absconaelld have little difficulty in

escaping. While the Mangere regime no doubt casaplith the requirement of
s128(15) that bail should be prohibited to thos® vdil within that section, its use

cannot be said to satisfy the necessity test réedun paragraph [30] above. And
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while convenient it cannot be said to be necessagjlow the refugee status branch
to perform their functions. While no doubt in @ntcases it or the more restrictive
conditions of penal detentions may be “necessarygrevent a refugee status from
escaping with a view to committing crime or absdogdthere is no evidence to

establish that such regime is necessary for alven a great number.

[86] Ms Hodgins is an immigration officer in the Bordand Investigations
Branch stationed at Auckland International Airpd&bnfirming that New Zealand
experience is similar to the English described mgdd Brown LJ, she stated that it
is very rare for spontaneous refugee status cldsnamarrive with any genuine

immigration or identity documentation at all.

[87] As an officer of the NZIS Ms Hodgins was in law uegd to comply with
s129X(2) (paragraph [13] above. But it would beeahto suggest that she could do
otherwise than comply with the directions contaime®ZIS Operational Instruction
of 19 September 2001; no criticism could possildydirected at her for performing

what she was instructed was her duty.

[88] She recounted that by s4(1) of the Immigration Bgtwho was not a
New Zealand citizen, required a permit to enter Nemaland. She was required to
consider whether he should be granted a tempoemmipwhich would permit him
to enter New Zealand lawfully. If no permit isussl admission can be refused and
the passenger will not be permitted to leave thstarns controlled area of the

airport.

[89] She drew the Court’s attention to the 1944 Conwendin International Civil

Aviation known as the Chicago Convention. Sectl@b of the Immigration Act

imposes on the person in charge of an aircrafteBponsibility for ensuring that all
persons boarding the craft in another country heweropriate documentation for
immigration purposes, including a passport and,re/inequired, a visa. The carrier
is required to provide passage from New Zealartleatarrier's cost of anyone who
was on board the aircraft when it arrived in NevalZaed not being the holder of a
visa and being neither exempt from the requirerteehbld a permit or being granted

a permit on or before arrival in New Zealand. Arieat is also responsible in respect
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of such person to pay all costs incurred by then@rn detaining and maintaining

that person pending that person’s departure fromw Néealand [refer to

submissions]. She stated:

[90]

18. ...the obligation to remove a spontaneous refugiatus
claimants remains with the airline until the momémat person is

legally admitted for entry into the state. If ampé has been granted,

the airline is relieved of that obligation from theoment the permit is

issued, irrespective of the ultimate determinabbthe refugee status

claim. Similarly if refugee status is granted th#ects entry and the
turnaround obligation ends.

19. However, if a spontaneous refugee status chdirhas not
been admitted to New Zealand, i.e. no permit wased, the airline
will still be responsible in accordance with thei¢go Convention
and s125 of the Act for removal of that personhéit claim is
ultimately declined.

She recorded the practice adopted with spontanesfugee status

which was applied in D’s case:

24. Border and Investigations Branch immigratioficefs do not
process claims for refugee status. That is a mattérely for
the Refugee Status Branch (“RSB”). When confroraethe
border with a spontaneous refugee status claiménits,not
my function to take the claim or to determine it®rits.
However, | am required to notify the RSB so th®®%B case
officer can come out to the airport and take tleentl RSB
officers are on duty call and usually arrive at amport within
an hour of contact.

25. However, information that a spontaneous refugéstus
claimant gives to the RSB case officer in the cewftaking
his or her claim may have some bearing on my datitd
grant or decline a temporary permit. For examiplthe RSB
case officer discovers, in the course of taking dlaem, that
the claimant is a person prohibited from holdingpemit
under s 7 of the Act that would clearly affect mgciion.
Equally, if the refugee status claimant producegr@pmriate
documentation in the course of taking the clainmat ttbo
would affect my decision.

26. That is why the final decision to grant or s&fua temporary
permit to a spontaneous refugee status claimanobtisnade
until after the claim has been taken and the RS2 cdficer
has disclosed any further relevant considerationset taken
into account.
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27. The RSB claim process may also elicit inforomatielevant to
the terms of detention under s 128 of the Act feamit is
refused. In particular, if a spontaneous refugatis claimant
advises the RSB case officer that he or she isasrasmember
of a terrorist organisation or has previously cottedi a
violent offence, detention in a penal institutionowd
ordinarily be appropriate.

Detention under s 128

28. In practical terms, refusal to grant a permsiuits in detention
under s 128 of the Act because s 129X of the Aetlpdes
immediate turn around. The only possible altewsatd s 128
detention is to let the spontaneous refugee stelmismant
enter into New Zealand without a permit. The dffgfcsuch
an action would be threefold:

28.1 He or she would be unlawfully in New Zealand
28.2 The Chicago Convention would no longer apahd
28.3 Part Il of the Act would apply.

29. Therefore, if |1 decide to refuse a permit, Isimthen decide
whether to request the detention of the spontanesiugee
status claimant and the terms of that detentiandoling so, |
have regard to the Operational Instruction of 1pt&aber
2001 (“The Operational Instruction”).

[91] Ms Hodgins was rostered on duty at the airport bi®2tober 2001 when the
second plaintiff D arrived at 8.25 am on an incognitight. On arrival he
announced that he wished to claim refugee statusvas granted to him on
20 November 2001; in the interim he was detainéte did not have a permit to
enter New Zealand and was not exempted from theiresgent to hold one. She
declined to issue D with a permit to enter New @rdl She was responsible for his
detention pursuant to s128(5). She also applied favarrant to detain him at the
Mangere Accommodation Centre. When on 20 Noveribéd the Refugee Status
Branch notified the Border and Investigations Blati@at D’s claim to refugee status
had been granted she notified Mr Curtis and thekeiters that he had been granted

refugee status and must be released from custDaigt then occurred.
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[92] Ms Hodgins had taken D’s particulars on an Arrilderview Form. Since

his language was Farsi the interview was conduittexligh an interpreter. He gave
an account that he had used a false Iranian pagspescape from Iran and travel to
Thailand, from where he came in stages to New Zeatm the false passport of
another state. He spoke of being tortured in lad being liable to death as a

Christian convert who promoted that religion. Helsa

| came here to seek [asylum] not to be kept ingoridf | wanted to
stay in a prison | would stay in Iran, but in Irdrey wd kill me if |
stay. | am here to get help.

Ms Hodgins recorded on the NZZIS form:

e under the heading “My preliminary assessment of diteation
is:”

“No appropriate documentation for immigration pwse® nor any
I.D. docs. Claimant has used fraudulent documémt®rder to
mislead NZIS officials”

e under the heading “The reasons for this assessaneht
“no I.D. documents

ID cannot be ascertained to satisfaction of NZkKraot to be detained
in penal institution.

No valid travel/ID document. There may be delayddficulty in
obtaining these documents in the event the claidectined.”

[93] She explored at pages 4 and 5 of the interview finengrounds on which a
person may be declined a permit on the groundallifid within s7. D had recorded
that he had been previously imprisoned or detaitieak, he had previously been
removed or deported from a country; and that hepnadiously been investigated or
was under investigation for an offence. But thesoms for those answers appeared
to relate to religious persecution which, if cotregould not engage s7 or require
detention in a penal institution if the permit wekeclined. The focus there was on
criminal offences recognised in New Zealand andemidl danger to the New
Zealand public.
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[94] That note constituted her reasons for a prelimirga@gessment that a permit

should be refused.

[95] There followed a three hour interview with a refaggatus officer. That did
not give rise to any facts that might lead Ms Hodgio change her preliminary
assessment. She accordingly directed that D lz@neet and placed in custody by a
police officer (s128(5)) and made application fowarrant for his commitment
authorising his detention for a period not excegdi8 days (s128(7)). She

described the procedures:

55. Once D had been informed of the decision taseefhim a
permit and detain him, he was delivered into Potiustody
for detention without warrant in accordance with28(5) of
the Act. In practical terms, this involved writing the Police
and taking D over to the airport Police stationttaghed to
that letter were the standard forms (both completeche):

55.1 “Persons Seeking Refugee Status at Auckland
Airport”, which form relates to fingerprinting in the
event that a spontaneous refugee status claimant is
turned around; and

55.2 “NZ Immigration: NZ Police — Checklist”.

[96] Her conclusion was expressed in a formal note lasfs:

Permit assessment

1. Following an initial interview it has been detened that the
applicant has no appropriate documentation for ignation
purposes, nor does he have identity documents. s plrson’s
identity has not been ascertained to my satisfactio

2.  The claimant has no valid travel or identity diments and there
may be delay or difficulty in obtaining those docnts in the event
that his claim to refugee status is declined.

3. The claimant has used fraudulent documentsdardp mislead
NZIS officials.

4.  While determining whether or not to exercise pmvunder
section 128(5), | have been required to have retgatbe provisions
and the intent of the 1951 Convention to the stafuRefugees and |
accept that detention of persons who seek asylwuldtoccur only
when necessary.
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[97]

5. The humanitarian aspects of the applicant’'s dese been
considered and in all the circumstances, | do oosider that there
are circumstances of such an exceptional humaamtanature that
warrant the grant of a permit in this instance.

5. In considering the public interest, | must cdesithe integrity
of New Zealand’'s immigration laws and policies Ibaled against
New Zealand’s international obligations.

6. | am also required to have regard to the interekthe State in
determining who should reside within its bordersl dhe right to
regulate and control entry.

In making a decision | have considered the claifeamdividual
circumstances and New Zealand’s international abbgs. In all the
circumstances however, | do not consider that thatgf a permit is
warranted in this instance.

Given the information obtained from the interviewthnthe claimants
and information already known, and an assessmetiteofisk, in all
circumstances | do not consider that detentionBemal institution is
appropriate for the claimant. Residence in the d¢éae
Accommodation Centre is the only proper course adior for this
claimant.

Decision:

Permit refused, & Warrant of Commitment soughtré&sidence at the
Mangere Accommodation Centre.

There was no suggestion in her note or evidendethieae were grounds for

fearing criminal offending or clear risk of abscorgl that might have brought D

within s7 of the Immigration Act or qualified hinorf detention in a penal institution

in terms of the Operational Instruction (Append)x Jhe decisive factors appear to

have been:

...the applicant has no appropriate documentationirfonigration
purposes, nor does he have identity documents. s plrson’s
identity has not been ascertained to my satisfactio

2.  The claimant has no valid travel or identity diments and there
may be delay or difficulty in obtaining those docmts in the event
that his claim to refugee status is declined.

3. The claimant has used fraudulent documanasder to mislead
NZIS officials.

This is the situation to which Simon Brown LJ drattention inAdimi.
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The plaintiffs’ evidence

[98] The evidence of D illustrates the burdens and adveffects of even the
most benign form of detention. While the grantaopermit has made moot for
present purposes his challenge to the legalityioprevious detention, the evidence
of his distress at not being at liberty is a usefub on any notion that detention, if
benign, does not matter. | accept the Crown’s eawieé in response, that he was
treated with sensitivity. But that does not méet plaintiffs’ fundamental point that

any form of detention, unless necessary, is iliegite.

The practice in the District Courts

[99] In the Crown’s submissions filed and served prortiie hearing Crown
counsel relied heavily on the passage frattorney-General v Eeproduced at
paragraph [42] above. The plaintiffs tenderedhat iearing affidavits to challenge
that conclusion. The Crown objected to their admrs on the grounds that there
had been no opportunity to reply. | took the vithat the evidence was sufficiently
important to warrant admission on terms that thew®@r should have reasonable
opportunity to reply.

[100] The plaintiffs’ evidence included that of Ms McHgré&d member of a
voluntary group “justice for asylum seekers” whialorks with detained asylum
seekers. She deposed:

4. In my experience, all of the asylum seekers asteaware of
the need for identity documents have tried to abtaem. However,
some refugee claimants come from countries whichndb have
proper telephone systems so it is impossible femthto obtain
identity documents. Some come from countries whieegy do not
have identity documents or because of their refugemimstances
cannot approach their government or their family fdentity
documents.

5. For the refugee claimants who have provided tigen
documents, none detained under the Immigration Hete been
released with the following exceptions. These are:

i An Iranian man who had come to New Zealand with
his passport and it seems was mistakenly detained.
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il Three Iranian men from the same family wereased
right at the beginning when the New Zealand Imntigra Service
were detaining refugee claimants at the Mangerer€enrhey had
family members in New Zealand.

ii. Successful refugee claimants.

6. However, except for the above, no other refuaenant has
been released, even when they provide identity meots. In my
observation, it does not seem possible for refugaenants to get
released unless they get refugee status and pngvidientity
documents makes no difference.

7. It is extremely stressful for refugee claimattte detained,
both in Mt Eden Prison and the Mangere Centre. yThed it
difficult to find experienced lawyers in the refiegarea and to obtain
evidence from their home country in support of threfugee claim
and/or their identity. They feel as though theg areated like
criminals and find it humiliating to go to the Dist Court to get their
Warrants of Commitments extended.

8. Detention restricts refugee claimants abilitypi@sent their
refugee claims as they are so stressed out anidatadfects their
access to legal representation. They do not utaaerswhat they
need to do or what information they must provideget released.
The lawyers who are providing identity documents\aary frustrated
because they do not know what documents will satieE New
Zealand Immigration Service to release their ciently observation
Is that it is not possible for refugee claimantsboreleased unless
they get refugee status and that detention is reelyetraumatic for
the refugee claimants and it affects their abttypresent their cases.

[101] Ms MacLennan, a barrister practising in south Aanokl, described an
invariable practice over some 20 applications leyGnown for extension of warrants
of commitment issued under s128(7). In each daseDistrict Court Judges have
followed the decision of Judge Moore New Zealand Immigration Department v
Cindy Adu(District Court Otahuhu 13 October 1999), that&13B) which states:
“...the Judge may, if satisfied that the person ipeason to whom this section
applies, extend or further extend the warrantbi®é construed not as conferring a
discretion but as imposing an obligation to exténe warrant. The evidence is
confirmed by reference to the oral judgment of &ubitpore and the oral judgment
of Judge McElrea District Court Manukau MA 229/01 Qctober 2001.
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[102] Mr McLeod is a barrister and solicitor and a spkstian refugee law. He
deposed that on 5 November 2001 he attended angeeiih NZIS. Mr Lockhart
advised him that NZIS did not wish to use s128Bha&f Immigration Act 1987 to
detain people and preferred s128 as it was a lesddential standard. That
evidence is consistent with the answer to intetianyahat s128B has not been used.
He said that in his experience nearly all refugaeamants who arrive at the border
and claim refugee status do not have passporthes have travelled on false
passports or been advised by their agent to degstrey passport. Since the
19 September Operational Instruction all refugegnthnts who arrive at the border
without a genuine passport are being detained.eXpeessed the opinion that the
NZIS was refusing to release detained refugee @aisneven when they provided
identity documents. Mr McLeod deposes that ther@ma legal aid available for

counsel to attend these hearings. He said:

In virtually all of the cases | have witnessed,iwwdlial applications

take 1-2 minutes to be considered by the DCJs... ykmowledge,

only once has a DCJ refused to extend the warrmamipplication for

extension. This was because the claimant hadhmdta baby and
was in hospital and was not present in the cokdr this reason the
DCJ refused to extend the warrant.

In my view, and the view of all counsel | have spokwith who

practice in this area, it is futile to ask the Dt Court to refuse to
extend the warrant of commitment. Refugee claisiant effectively
detained until the New Zealand Immigration Sendegides to issue
them with a permit and that decision rests wite@a New Zealand
Immigration Service official. From my own obseineats and from

the discussions of professional colleagues, therselay review in
my opinion is a “rubber stamping” exercise and &ffeo procedural
protection to detain refugee claimants.

[103] The evidence of another refugee status claimantoivhgeing detained at the
Mangere detention centre on 10 January 2002 amuykeken to court on four
occasions until he was granted a work permit alehsed on 26 February 2002. He
said:

“3. On each occasion, my name was called and | bvagght

before the Judge... the Immigration Service lawyeuldaell the

Judge that there was not yet a decision in my ca$e. Judge would
then say that | would be detained for a furtheaysd
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4. | do not want my detention to continue, my ne ewer asked
me if | wanted to say something to the Judge drvifanted to be
released.

5. Each time | went to court, | was before the &utly a few
minutes only.”

[104] On 24 May 2002 the Crown filed an affidavit by Mr K Woolford, a
barrister and solicitor of high standing who isatper of the Crown Solicitor. His
characteristically helpful and candid account oé throcess of applications for
extension of warrants of commitment essentially ficors both the plaintiffs’
evidence and what is to be expected, given the tajbre of the members of the
District Court bench. To the extent that s128 pexrine Judges will keep a tight
rein on extensions, declining in two cases to gmarthree month extension and
insisting that the extensions be for only sevensdayhe Judges have expressed
interest in the place of detention, clearly prefgrthe use of the Mangere
Accommodation Centre in suitable cases to the AunekiCentral Remand Prison.

[105] But plainly they approach their task on the bdsi they have no capacity to
do other than make a seven day remand in detenliba.expression with reasons of
an immigration officer’s belief that detention isllgustified will lead to a decision
that the Judge is prevented by subsection (15yotider bail. While | do not
propose in this judgment to determine the s128tpthe evidence of a practice of

detention is compelling.

[106] The Crown response to the challenge to its chadgéehtion policy is that,

in the case of all those refugee status claimahts ave declined a temporary permit
and are detained under s128, there is doubt abeutitientity because they have no
papers or have false papers and it is “necessarygrms of article 31.2 to detain

them while appropriate inquiries are made.

[107] Such argument proves too much. The same logicdvapply to the very
same claimants once they have applied for judigialew; yet once application for
review has been filed they can apply for bail und&28A, just like those who
present clear danger to the community as suspeetseatists and those who have
been made the subject of a removal order and tiwese cases involve security
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concerns (paragraphs [64-5] above). If it is “wessary” invariably to detain such
people, a fortiori that must be the case with retugtatus claimants of whom a good
percentage will later secure resident permits. plesumption that New Zealand
will comply with article 31.2 adds further weigltt the argument. The fact that the
Crown has introduced the amendment to permit bmikuch cases empties the
argument for automatic detention of any force.sitply does not follow that just
because some refugee status claimants should deetbttherefore all must be. So
their invariable automatic detention cannot be assary”.

[108] The benign conditions at Mangere are not calcultdeichpede terrorism or
other crime or to prevent flight. Unless thereigk rof flight there is no prospect of
unreasonable interference with the due performaricthe work of the Refugee
Status Branch, which by s129D(1) must be perforrrecompliance with the
Convention, including Article 31.2. Yet these wére only arguments for necessity
which the Crown advanced. There was no evidenat ttite previous pattern of
detention of only 5% had resulted in any problenasrohinal conduct or flight by the
95%; nor any basis for a submission that the ineglias to refugee status could not

be performed if the refugee status claimants wailed rather than in detention.

[109] It may be noted that ifFernandez-Roque v Smif67 F.Supp 1115 (1983)
Shoob J in the United States District Court AtlaDtaision observed:

Once an excludable alien’'s detention can no longerjustified
merely as a means to his exclusioa,, once detention is no longer
justifiable simply on the basis of excludabilitthenh a legitimate
expectation arises that the detention will end ssllsome new
justification for continuing the detention is edished. The basis for
this expectation is simply the fundamental pringipiherent in our
constitutional system that all persons are entitiedtheir liberty
absent some legally sufficient reason for detairiimgm. An alien’s
excludability provides such a reason so long as diegention
reasonably serves as an aid to the alien’s exclusidter this initial
period of time, however, the individual's basicigement to liberty
once again comes to the fore. Thus, even thouglgternment is
authorized to detain excludable aliens indefinitelyere immediate
exclusion is impracticable, the excludability deteration itself
provides the essential predicate for the exerdighi® authority only
for an initial, temporary period of time. Thereafta liberty interest
arises on behalf of the alien detainee requirirat the continued
exercise of the detention power be justified on tesis of a
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procedurally adequate finding that the detainersldased, is likely to
abscond, to pose a risk to the national securityp @ose a serious
and significant threat to persons or property witthie United States.

Although New Zealand conditions and perhaps awitudre very different from
those of the USA two decades ago, it may be nthtatlthe only relevant grounds

for detention stated are those which were idewtifireargument in the present case.

[110] While the Bail Act 2000 has no application to redagases its very carefully
drafted scheme, dealing with suspected and comvioteninals, would prevent the
detention of the overwhelming majority of refugeatss claimants. Mr Butler
argued that there is a sharp distinction betweah slaimants about whom little
may be known for certain other than their apparace and age, might include
serious criminals or terrorists. But the Mangergponse is no answer to that class
of person, who should be detained in a maximum rggcprison. The essential
point in my view is that the fact of limited or mmcumentation of the claimant’s
background is a factor to be taken into accounawnndividual appraisal of each.
Where claimants’ characteristics, such as sex, lagguage and appearance bring
them within a category of real risk in the lightwhatever information is possessed
by NZIS, to impose whatever may be the minimumriegins necessary in the
circumstances to protect the public and preventrigaof absconding or of practical
inability to process claims methodically is essantiIn some cases detention in
prison will continue to be necessary. It followsttin considering bail under s128A
and, it is to be hoped, under an amended s128 tedkie extent that NZIS possesses
specialist knowledge, to which a court will natlyajive weight in considering an
application for bail, the Court’s function is nategtly different from that currently

performed regularly by the judiciary in other codge

[111] The necessity test should be, but under the cumegitne is not, applied
meticulously.  The exceptions to the current wkale policy of detention are
insignificant; what the law callsde minimis Detention is essentially
undiscriminatory. If as | provisionally consider28A applies, such policy not only
infringes Article 31.2 but falls outside the legiaite range of executive discretion

available in terms of th&/ednesburyand proportionality tests that engage judicial
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review: seeMcLenna v Bracknell Forest B(2002] HRLR 303 at 334-5. It
probably also infringes the Bill of Rights.

Options for relief

[112] The present interim judgment identifies severaluess including the

application of s128A, that require further consadiem. Counsel agreed that it
should not extend to questions of relief. It may that, with the benefit of the
sustained and able arguments presented on eachargldée opportunity to consider
this judgment, the need for further recourse toGoert will be unnecessary. The
fact that there is a resource available at Mangalien any event be of benefit (1)

where there is proper justification for detentiam an application of the necessity
test; and possibly (2) in conditions not involvidgtention if that can be achieved

with the consent of the claimant.

[113] If not, there are various options to consider asduld appreciate counsel’s

help on the practicalities, having regard not léashe limitations on legal aid.

[114] One may be to give final judgment that the procesluof s128A are
available and to direct that they be given effectaccordance with the principles
stated in this judgment. It may be doubted wheitheould be possible, in the final
judgment, to bring future refugee status claimavithin its ambit so that they may
utilise s128A without filing further proceedings.eW Zealand practice does not
permit judicial oversight of the kind seen in th& Bussing schedules that followed
Brown v Board of Education of TopeRd7 US 483 (1954); 349 US 294 (1955): see
Thames Valley EPB v NZFP Pulp & Paper [[1994] 2 NZLR 641 at 648. So
during the interim period while Parliament is calesing the Bill it might be
necessary to consider how, if legal aid is notlabée, systematic recourse to s128A

may be achieved.

[115] A second is to declare that Part VIA and s128 havepplication. | have
proposed that the claimants be consulted as to that
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[116] That for which the Crown contends is that s128 iegphnd subsection (15)
prohibits bail.

[117] Other matters for consideration could include retmieo the Registrar for
waiver of filing fees; costs; perhaps the use3%4s of the Judicature Act 1908 to
appoint counsel to assist the Court through thecge® of dealing with these

important matters. All these require further cdesation.

[118] I invite the plaintiffs and the Crown to confer aled me have as soon as
possible memoranda, or if possible a joint memawamdvith timetable proposals.

[119] I reserve to the parties leave to apply and avaaihsel’s submissions.

[120] Costs are reserved.

Signed at noon on 31 May 2002

W. D. Baragwanath J
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