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STATEMENT OF DECISION AND REASONS

APPLICATION FOR REVIEW

1.

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantapplicant a Protection (Class XA)
visa under s.65 of thdigration Act 1958 (the Act).

The applicant, who claims to be a citizen of Indoagarrived in Australia and applied
to the Department of Immigration and CitizenshipddProtection (Class XA) visa. The
delegate decided to refuse to grant the visa atifieabthe applicant of the decision
and her review rights by letter.

The delegate refused the visa application on teeslibat the applicant is not a person
to whom Australia has protection obligations unitier Refugees Convention.

The applicant applied to the Tribunal for reviewtloé delegate’s decision.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid
application for review under s.412 of the Act.

RELEVANT LAW

6.

Under s.65(1) a visa may be granted only if thasilec maker is satisfied that the
prescribed criteria for the visa have been satistie general, the relevant criteria for
the grant of a protection visa are those in forbemthe visa application was lodged
although some statutory qualifications enactedesthen may also be relevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the
applicant for the visa is a non-citizen in Austal whom the Minister is satisfied
Australia has protection obligations under the 1@shvention Relating to the Status
of Refugees as amended by the 1967 Protocol Rglatithe Status of Refugees
(together, the Refugees Convention, or the Coneeti

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

9.

Australia is a party to the Refugees Conventiongertkerally speaking, has protection
obligations to people who are refugees as definektticle 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

owing to well-founded fear of being persecutedr&asons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtogsuch fear, is unwilling to avalil
himself of the protection of that country; or wimomt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.



10.

11.

12.

13.

14.

15.

16.

The High Court has considered this definition muanber of cases, notalbBhan Yee
Kinv MIEA (1989) 169 CLR 37%pplicant Av MIEA (1997) 190 CLR 225MIIEA vV
Guo (1997) 191 CLR 559Chen $hi Hai v MIMA (2000) 201 CLR 293VIIMA v Haji
Ibrahim (2000) 204 CLR 1IMIMA v Khawar (2002) 210 CLR IMIMA v Respondents
S152/2003 (2004) 222 CLR 1 andpplicant Sv MIMA (2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes
of the application of the Act and the regulatioms tparticular person.

There are four key elements to the Convention defin First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and
discriminatory conduct (s.91R(1)(c)). The expressierious harm” includes, for
example, a threat to life or liberty, significarftysical harassment or ill-treatment, or
significant economic hardship or denial of accedsatsic services or denial of capacity
to earn a livelihood, where such hardship or dahiagatens the applicant’s capacity to
subsist: s.91R(2) of the Act. The High Court haslaxed that persecution may be
directed against a person as an individual orrasmber of a group. The persecution
must have an official quality, in the sense that afficial, or officially tolerated or
uncontrollable by the authorities of the countrynafionality. However, the threat of
harm need not be the product of government poliapay be enough that the
government has failed or is unable to protect q@ieant from persecution.

Further, persecution implies an element of motoratn the part of those who
persecute for the infliction of harm. People arespeuted for something perceived
about them or attributed to them by their persesutdowever the motivation need not
be one of enmity, malignity or other antipathy tossathe victim on the part of the
persecutor.

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to

identify the motivation for the infliction of thegpsecution. The persecution feared need
not besoldly attributable to a Convention reason. However,geergon for multiple
motivations will not satisfy the relevant test \sdea Convention reason or reasons
constitute at least the essential and significastivation for the persecution feared:
s.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aa@@mtion reason must be a “well-
founded” fear. This adds an objective requiremerthé requirement that an applicant
must in fact hold such a fear. A person has a “feelhded fear” of persecution under
the Convention if they have genuine fear foundeahug “real chance” of persecution
for a Convention stipulated reason. A fear is i@llnded where there is a real
substantial basis for it but not if it is merelysased or based on mere speculation. A
“real chance” is one that is not remote or insulttsthor a far-fetched possibility. A
person can have a well-founded fear of persecet@m though the possibility of the
persecution occurring is well below 50 per cent.



17.

18.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lkseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hisesrféar, to return to his or her country
of former habitual residence.

Whether an applicant is a person to whom Austfras protection obligations is to be
assessed upon the facts as they exist when th&ale made and requires a
consideration of the matter in relation to the osably foreseeable future.

CLAIMS AND EVIDENCE

19.

20.

The Tribunal has before it the Department’s filatiag to the applicant. The Tribunal
also has had regard to the material referred thdrdelegate's decision, and other
material available to it from a range of sourcdse Tribunal also has before it her
application for review.

Theapplicant appeared before the Tribunal to give@we and present arguments. At
the conclusion of the hearing, it was adjournetthatapplicant’s request in order to
enable applicant to further respond to the inforomathat had been put to her during
the hearing by the Tribunal. The Tribunal alscereed oral evidence from the
applicant's partner, Mr A The applicant was repnésd in relation to the review by her
registered migration agent. Her adviser attended#aring.

Claims made in her protection visa application

21.

22.

The applicant came to Australia for a holiday Hatros she then learnt that an
arranged marriage was being made for her in Indanges she did not wish to return.
She claims that if she returns to Indonesia, hail§awill force her to marry, as there is
a tradition of arranged marriages in the familyd ao consideration is given to her
feelings in the matter. She claimed she does aat o marry the man chosen by her
parents. The applicant also claims that she featser safety in marrying this man,
and has genuine concerns about it. She claimsiigaloves her fiancé in Australia,
and she doesn't want her human rights to be takag ftom her by being forced to
return to Indonesia where she will not have anyidygor be able to make any of her
own decisions. She claimed she genuinely fearedohealth and safety if she is
forced to return to Indonesia.

The applicant claims that her family in Indonesiayrharm or mistreat her as they are
extremely disappointed in her and will force hecomnply with their wishes, including
the arranged marriage. She claims that her faandwery resentful, hurt, and
embarrassed about her “freedom” in Australia aiad, ihshe returns to Indonesia, they
will take all steps possible to prevent her fromning to Australia. She claims if she is
forced into an arranged marriage in Indonesiayghédave no right or human dignity
as a female there. She claims the authoritiesnetlbe able to assist her in any way as
arranged marriages are common there, and womghts are generally diminished.
She claimed she will have no rights whatsoeverfasnale in Indonesia and it would
be an abuse of her basic rights as a human beiog flarced back to Indonesia into an
arranged marriage, where her health and safetyoeidit risk.

Claims made to the Department



23.

The applicant was interviewed by the departmentthé interview, the applicant
claimed that she had had divorced her husband strélia. She stated she is now
engaged to Mr A. She claimed that, prior to comméustralia, she lived alone in
City A for several years, and her mother lived @ty She has had little contact with
her mother since her marriage in Australia Shenddner mother was not happy with
the fact that she was married in Australia but dugsknow about the divorce or her
decision to remarry. She claimed inter alia tihat did not want to be hassled by her
mother to marry someone in Indonesia, and she el@dsie had to marry a Muslim
named Mr B shortly before she came to Australiaskel how her mother could force
her to marry someone, she claims that her familyldvtrack her down and she could
not go anywhere and she cannot work if her mothdrdonfiscated her papers, and
would deny her any freedom and she would be withmiprotection of the State. The
adviser undertook to provide a further submissioregard to the applicant's claims.

Subsequent submission

24,

25.

26.

Later the department received a fax from the apptis adviser which attached a
submission about the applicant. In this, he suleahithat the applicant has a genuine
fear and significant concern about her personaitgdfshe was forced to return to
Indonesia, due to the fact she has wholly embré#uedustralian attitude and
philosophy to life, particularly in regard to wombeing treated as equal. Itis
submitted that physical intimidation and contraet allowed in Muslim culture and she
fears for her physical safety and feels she shooide forced into an arranged
marriage or should live with the man purely duenmnetary or unjust family or other
pressures. He submits that, if she returned torlasia, she would face a long life of
persecution with a lack of safety and no enforceréany rights, either as an
individual or as a woman.

It is further submitted that the applicant is a coitted Christian who was raised by her
father, who was a Christian, but her mother is &lMu a faith which she has not
followed as she believes it “devalues” women gdherdt is submitted she does not
wish to convert to the Muslim religion or have aferior capacity in her life, but wants
to share her future with her fiancé. After outligithe position of Muslim men in
marriages, the adviser submits that the applicfiatisé suffers from an illness
requiring the applicant to care for him and theyanersing in a genuine and loving
relationship. He also submits that the State woolkdenforce any rights for the
applicant is she is a woman.

The adviser submits that the applicant is not ggttin well with her mother; the only
reason her mother allowed her to remain in City @wecause the applicant supported
her mother financially; if she had to return hostee would not have freedom or
money; the applicant used to regularly visit hetmeoand support her emotionally and
financially; she wants to have own personal liféhva person she loves and not spend
her life in a restricted society; and she doeswsh her mother to decide her personal
matters such as marriage.

Claims made in her application for review

27.

No claims were made in the application for review.



Claims made at the hearing

28.

29.

30.

31.

32.

33.

In reply to questions put to the applicant by thidnal, the applicant claimed that
everything she had stated in her protection vigdieion, application for review, and
all other statements was true and correct; she lategothe protection visa application
form herself; and there were no changes she wighethake. The applicant stated that
her passport had been legally issued to her im&were with her photograph and other
details in it. She claimed she had never beenymther country; she spoke, read and
wrote Indonesian and English; was born in City Beve her mother still lives, which

is several hours drive from City A; and she livaddity A for about several years, prior
to coming to Australia.

The applicant claimed that she was formerly engdgethe first time in Indonesia; she
then became engaged to Mr C in Indonesia a yeaxr, laho she subsequently married;
and she was now engaged for a third time to Mrl&gagh, in response to further
guestioning about when she actually divorced Mslt& stated that the divorce was still
being finalised so she was still married to Mr @ aras not yet formally engaged to Mr
A).

The applicant claims the she completed high scimolmldonesia and then completed
diplomas. She claimed that, after finishing hexaadion, she worked and was
employed until she came to Australia.

The Tribunal put to the applicant that, at the bagig of the hearing, it had read to her
the UN Refugee Convention definition and its crierAccordingly, it asked her to tell
it why she believed she was a refugee. In repl applicant claimed she could not go
home as her family will force her to marry someo&ée claimed that even if she
stayed in City A, she will still have to care fagrimother and support her family. She
claims that, if she goes home, she will be foreedharry a Muslim man and her mother
and grandfather want her to marry a Muslim. Befliseussing these claims, the
Tribunal asked the applicant if there were any iothasons why she believed she was a
refugee, and she replied that, if she returned hsheewill be forced to marry a
Muslim and then she could not do anything and waeldinder the control of her
husband and have to live in accordance with hissrul

The Tribunal put to the applicant that she clairhedmother will force her to marry.
However, she had already been married once anghlaasing to be engaged again;
she was no longer a dependent, she was well-edi)cate had a good work
background; and the Tribunal could find no legabthrer basis indicating that her
mother had the power to force her to marry soméoedonesia without her
agreement. She replied her mother could. Asked Bbe replied her family’s rule is
that the parents and grandparents can arrangeagesrand she received a call from
the mother about this, and previously, when shet@ghto go to school and to study,
her family had told her she could not study buteashe had to look after her husband.
She claims that, if she returned Indonesia, shieaggidin be in this situation.

The Tribunal also put to her that she had not Iw&t her mother for several years,
and she claimed to be somewhat separated fromowerand so it did not understand
how her mother could pressure her to get marriesioeone she did not wish to marry



34.

35.

36.

In reply, the applicant claimed that, if she staye@ity A, she will still have to look
after her mother. The Tribunal said that this hathappened since she had been in
Australia, and the applicant acknowledged this, @ihded she had not been in contact
with the mother for several months.

The Tribunal put to the applicant that she clairsled was a committed Christian, but
her mother is a Muslim, a religion she thinks daealwomen generally. She also
claimed that if she returned Indonesia, she wiieh@ convert to become a Muslim in
order to marry a Muslim man. The Tribunal put & that it did not understand this
claim: indeed, it appeared contradictory to her ewmation where her mother was a
Muslim but her father was a Christian and she wasdht up as a Christian in
Indonesia. The applicant replied that the fattaer o longer support her, and her
mother says she has to do as she is told. Theallasked the applicant why she
thinks she would be persecuted if she returneddoriesia because she was a
Christian, and she replied because she will beetbto marry a Muslim and follow his
rules, so she will feel she would not be free tadgthing any more.

The Tribunal put to the applicant that Indonegp@pulation is now over 240 million
people and, while Muslims comprise 86.1% of theypaipon, Christians nevertheless
comprise 8.7%, so are a very large minority. Thedral put to her that the US State
Department report on Religious Freedom in IndoniesZ008 states that “The Ministry
of Religious Affairs estimates that 19 million Restants (referred to locally as
Christians) and 8 million Catholics live in the otiy” -- which means that there are
some 27 million Christians in Indonesia. It alsates that “The Government generally
respected religious freedom”. It also states thie"Constitution provides for freedom
of religion” and “all persons have the right to sbip according to their own religion
or belief.” The Constitution states that “the natis based upon belief in one supreme
God.” Further, the Tribunal put to her that it bfind no evidence that Christians are
persecuted in Indonesia. In view of this, the Uinal again asked the applicant why
she claimed she was a refugee because she wasstaabhand she to because her
mother lives in City B and is Muslim.

The Tribunal referred to her claims that womendiseriminated against in Indonesia;
as a woman, she lacked personal freedom; womematesated as equals; she will be
forced into an arranged marriage by her motherywghéave no rights or human
dignity as a female in Indonesia; and that the gawent would not enforce her rights
as a woman. However, the US State Department Hurigirts report dated 25
February 2009 states that “The law prohibits doroediuse and other forms of
violence against women. Although not explicitly rtiened, sexual harassment is
against the law and actionable under the crimiodec The law states that women
have the same rights, obligations, and opportsagemen”. The Tribunal put to her
that, while accepting the Indonesian culture isame ways different to that of
Australia, the above-mentioned country informaiimicates that women are not in
fact discriminated against in Indonesia, let alpaesecuted. Accordingly, it asked her
on what basis she claimed to have a well foundaddéserious harm amounting to
persecution for these reasons. In reply, the egpliclaimed that the place she was
born in Indonesia has arranged marriages, and sbkl\lave to respect the family.
She claimed she could not work anymore as, onceag®over a certain age, it was
very hard to get a job, and she will be “put dowfrghe is not married.
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38.

39.

40.

41].

The Tribunal referred to her claim that she hachlnied freedom in Indonesia and
she feared for her personal safety there, but ggdito her that it could find no
evidence to support this claim. The Tribunal astkedapplicant to elaborate on this
claim and to say what she feared. The applicatiectthat she feared that she was
now older and, as she is not married, she wouldeaespected due to her age and, as
an unmarried woman, so would be put down. Shensldi she went home, she will
have to enter into an arranged marriage and haslkaioge her religion, and she feels it
unsafe and does not want to be told what to do.

The Tribunal put to the applicant that she arriveAustralia but did not apply for a
protection visa until a year later. It put to hieat, if she had a well-founded fear of
persecution because of her gender; fear of beirmgdanto an arranged marriage,
because of her religious beliefs; or for any otieason; then she would have applied
for a protection visa on or immediately after heival in Australia It asked her why
she did not do so. In reply, the applicant clairtied, at the time, she was in a
relationship with Mr C and came to Australia withé&er mother's knowledge in order
to meet his family, so there was no need to stayg anarry. However, when her
mother found out she was in Australia, she becargeyaso Mr C said they should get
married. Asked why her mother was upset becauseaie to Australia, the applicant
replied because she was attached to her and dependeer for her financial support.
She claimed the mother also does not like westernghe claims in Indonesia it is the
custom that children should support their famiysked if she had sent any money
back to her family since she had been in Austréi@ applicant replied in the
affirmative -- but has not done so for the lastidnths.

The Tribunal asked the applicant why it would netrbasonable for her to return to
Indonesia and again live in City A, or indeed sornexe else in Indonesia, if she did
not want to return to City B where she had notdifer several years. The applicant
replied that she couldn't return and she doesué& haything there; does not have any
money to support you or to pay rent; and claimedoitild be hard to find a job as it is
difficult for women who are her age and single ¢oso.

The Tribunal asked the applicant what she thoughtldvhappen to her if she went
back to Indonesia. The applicant replied thatwbeld be forced to marry and change
her religion, and she would not feel safe and solevoot be happy. Asked again why
she could not live elsewhere in Indonesia, theieapl replied that she lived in
Australia and had lost contact with her friends &andily in Indonesia. Asked if there
were any other claims or other matters she wisbgulit before the Tribunal before the
hearing closed, the applicant replied in the negati

The witness, who appeared on behalf of the applistated he had never been to
Indonesia. Asked, therefore, on what basis hedcomnment on what would happen to
the applicant if she returned to Indonesia, theedgs replied he was not aware of the
situation in Indonesia, other than from what halrea the Internet and in newspapers.
However, he was aware that they still have childds there and some men have
several wives. Asked if there was anything elseveted to say in support of the
applicant's refugee claims, the witness statedelieved the applicant was sincere and
telling the truth, so should not be sent into aarsged marriage where she was not
comfortable. Asked if he had anything else to e witness said that they were in
love and he didn't want to see her forced into lagrotelationship. He also has medical
problems, which she assists him with.
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43.

Prior to the commencement of the hearing, the adwiad stated that he had
misunderstood the purpose of the hearing, and titatigyas purely convened to
schedule the hearing, not to conduct the hearsalfjtand requested time to arrange for
a barrister to be present. The adviser also réggdiesore time in order to be able to
submit details of the witness’s medical conditidrhe Tribunal explained that the
purpose of the hearing was to explore the appleagtugee claims directly with her,
and commented it was rare for barristers to at¥ermnal hearings. However, it
mentioned that, after going through the formalibéboth the purpose and what was
involved in hearing, and then putting some questiorthe applicant in order to explore
her claims, it would then provide the opportunity €ither the hearing to be adjourned
to enable the applicant to further respond to tifi@mation that had been put to her at
the hearing, or to receive a further written sulsiis from her on this matter.

Asked if he had any questions to put the applicanif, he wanted to put any further
points to the Tribunal on top of those he had alygaade in his submission, the
adviser said he had nothing to say other than tdpehad not expected the hearing to
be the actual hearing, but rather understood ifgqse as being to set the date for the
hearing. After some discussion between the apgliaad her adviser, the applicant
requested that the hearing be adjourned, whichageeed to by the Tribunal.

Resumed hearing

44,

45,

46.

After reminding the applicant and the witness tha was a resumption of the hearing
that commenced the month before, and that they stéréoth under oath, the Tribunal
explained that the purpose of the adjourned heavagyto enable the applicant to have
an opportunity to respond to or comment on anyrimédion that it had put to her at the
hearing. The Tribunal said that it was not gomgad through all its questions again,
but rather asked her if she wanted to respondetanfiormation it had put to her. The
applicant's adviser intervened and said that tipéiggnt had indicated that she wanted
to address the Tribunal herself, without the presef both the witness and her
adviser, and the Tribunal agreed to this.

Asked again if there was anything she wanted tdoyayay of response or comment
on information that had been put to her, the appliceplied that she had been looking
for proof to support claims, but had not been &blget any evidence to say what had
happened to her life. She wanted to say she hew lbeking for proof but could not
find any and she did not have any plans for whppbaed for her life. She was not
[happy] crying or being angry, and showing how f&ieto everybody, but it was too
much and she could not say how she will respostiefhas to go back to Indonesia as
she cannot eat or sleep. She claimed she didavetdanyone, and everything was with
her family, but her situation is very hard and sheot used to crying in front of
everyone, especially after a family tragedy, whiblanged her life, and she tried to be
strong and support her family.

The Tribunal reminded the applicant that the hegwas an opportunity to be able to
respond to the information that had been put todreat the objective was to explore

why she thought she had a well-founded fear ofqmerson and was a refugee. She
replied that she did not know how to get the evaggiso the Tribunal asked her how
she had been persecuted in Indonesia.
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51.

In reply, the applicant claimed that every time sleat there, they spoke about her
being alone without a husband so said she had tmgeied, and they did not like her
response. She claims they always said they wdwddse husband for her as it would
be good for both her and the family, but she kepsaying that she did want them to
choose a husband for her or to do what they wamtedb do.

The Tribunal said that, as it had mentioned ahtering, she had already been married
once; she was now older and was well educatedit @odld find no legal or other

bases to indicate that her mother had power t@fber to marry someone in Indonesia
without her agreement. Moreover, she had not Iwgld her mother for several years
and the Tribunal put to her it was having diffigult understanding how her mother
could possibly force her to marry against her whkked if there was anything further
she wanted to say in response to this, she reglia@dwhen she had married Mr C, she
thought this would be good but she became afraidhse left him. Asked if she was

still married to Mr C, she initially claimed thevdirce had come through, then said it
was still being processed, but they have been aggghfor more than a year.

The Tribunal put to the applicant that she clairslee was a committed Christian but
her mother was a Muslim, and she thought thatri@fion devalues women generally.
She also claimed that, if she returns to Indoneasia,will have to convert to become a
Muslim in order to marry a Muslim man. The Tribupat to the applicant that, as it
had mentioned before, it did not understand tlasrchs it appeared to be contradictory
to her own family situation where her mother waduwslim but her father was a
Christian and she was brought up as a Christiamdonesia. The Tribunal therefore
asked her why she thought she would be persedutée returned to Indonesia
because she was a Christian, and she repliediédtazl to live with her mother before,
and all her papers were with the family, so sh&'tlitave anything.

The Tribunal put to the applicant that she claimednen are discriminated against in
Indonesia and, as a woman, she would lack perda®om, women are not treated as
equals, she will be forced into an arranged magtiage would have no rights, and the
government would not enforce any rights in her tavzecause she was a woman. The
Tribunal again put to her that independent coumtigrmation states that “The law
prohibits domestic abuse and other forms of vicdesmgainst women. Although not
explicitly mentioned, sexual harassment is agdhestaw and actionable under the
criminal code. The law states that women haves#imee rights, obligations, and
opportunities as men” (US State Department hungirigireport dated 25 February
2009). The Tribunal put her that, while acceptimgt Indonesian culture is somewhat
different to that of Australia, this informationdicates that women are not in fact
discriminated against in Indonesia. It therefaskea her on what basis she claimed to
have a well-founded fear of serious harm amourtbngersecution for these reasons,
and she replied she was brought up under the Istlomeulture where there are lots of
arranged marriages and women get beaten by th&lbahd and had to keep quiet.

The Tribunal put to her that she claimed she haxah lokenied freedom in Indonesia and
feared for her personal safety, but again it cdinld no evidence to support this claim.
On the contrary, the Tribunal put to her that slas well educated and had had a good
and successful job in Indonesia for a number ofsyeAsked if she had anything she
wished to say, the applicant replied that she presty had to work in Indonesia to
support her mother and her family, who relied on Aed they had to live day by day
and put aside their personal lives to make thelfanaippy and survive.
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57.

The Tribunal put to the applicant that she arriveAustralia, but did not apply for a
protection visa until a year later. The Triburaibdsit had put to her that if she had a
well-founded fear of persecution because of hedgerear of being forced into an
arranged marriage, because a Christian religiofgrany other reason, then she would
have applied for a protection visa immediately osloortly after her arrival in
Australia. However, she did not do so. Askedh# svanted to comment or to add to
anything to what she had said, the applicant rdg@ree did not have any intention of
applying for a protection visa but, once her mofioend out she was married, this
made her family angry and they want her to comé& laadhey did not know she was
married. Asked when she last spoke to her mosiherreplied a few months ago, and
her mother had told her to come home as it woulddmal for her, but she questioned
how it could be good for her.

The Tribunal again asked the applicant why it waudtl be reasonable for her to return
to Indonesia, and again live in City A or indeesesthere in Indonesia, if she did not
wish to return to City B, recognising that she hathct not lived in City B for several
years. She claims that they would come to knowathos straight away. Asked how,
she replied that her ID documents are still withflaenily. The Tribunal put to the
applicant that she could apply for new documentkiahad difficulty in accepting that,
after not living with her mother for several yedrsr family would be able to find her
in a country of 240 million people. The applicagplied that she was still in contact
with them and they had her ID documentation, sovahield have to go back to City B
to get a letter if she wanted to live elsewhermdonesia. The Tribunal repeated its
guestion, and she replied that she would needttoaye papers and this would need the
approval of the family.

The Tribunal asked the applicant if there were @imgr claims or other matters she
wished to put before the Tribunal before invitihg tvithess and the adviser to return to
the hearing, and she replied that she had nothsegte add.

The Tribunal put to the witness that it understbedvanted to raise some medical and
special circumstance issues. It emphasised oraie #gvas examining the applicant's
claim to be a refugee, and therefore asked him Whatished to say that related to the
applicant's refugee claims. In reply, the witngmisl that the applicant was helping him
medically as he had an illness and there was n&lseevho was able to do this. The
adviser said that the importance of this was thatapplicant was in a true and caring
relationship with the witness and, for his parg titness financially supported the
applicant. Asked if he had anything further to dtié witness replied in the negative.

Invited to comment, the adviser said that whereAMives is a regional city which

meant that it did not have the medical supportisesvavailable elsewhere, and the
witness is not able to receive medical supporths@pplicant was not just a spouse but
also a carer. The adviser said he would be fas@wgral pages to the Tribunal today

on women in Indonesia and also the applicant's motes.

In concluding, the advisers said that he appretitte Tribunal's position but
maintained it was hard to comprehend the exterglafious differences between
Australia and Indonesia, but he felt her fearsnaet founded. He submitted that, if
she is forced to return to Indonesia, she woulcehawsubmit to the requests of her
mother and be forced into an arranged marriagerekiggnized that she had been
independent and worked for herself in City A, batdubmitted she has no choice other
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than to report back to her mother and submit tonh@ther's requests. He submitted
that this is a different situation from an indepenidwoman in Australia as she would
be forced into a marriage with a man, who she doé&now, and there will be
multiple spouses as this is very common in Indayeagien that there is a dowry
situation which has been arranged and they areawjting the applicant's return, so
for the applicant it was a genuine case of safétly aealth issues.

The Tribunal received by fax the information thatllbeen promised by the adviser
during the hearing. This included a closing sulsiois by the applicant's adviser
summarising her claims and stating inter alia ghdowry had already be arranged with
the applicant's mother for her marriage to a Muslimd who she does not know; two
pages of notes by the applicant; an article on dtimeiolence in Indonesia from “The
Berkley Electronic Press”; and an article titledif@@inalising marital rape in

Indonesia” by Leah Riggins

FINDINGS AND REASONS

59.

60.

61.

Based on the photocopy of her passport provideld avjirotection visa application,
certified to be a true and correct copy of an oafjidocument, the Tribunal accepts that
for the purposes of Article 1 of the Conventiore #ipplicant is a citizen of the

Republic of Indonesia.

The applicant's claims in her protection visa aggtion are very general and vague.
Importantly, the applicant does not claim that sag ever been subject to serious harm
or persecution in Indonesia for any reason whatsgévcluding her claimed religious
belief as a Christian and her situation as a yaungarried female in Indonesia.

Rather, she claims that, if she returns to Ind@dwr family (and particularly her
mother) will force her to marry a Muslim male agaiher will, as there is a tradition of
arranged marriages in the family, and no consideras given to her feelings in the
matter. She also claims that she fears for hetysaf marrying this man, and has
genuine concerns about it and does not want heahuights to be taken away from
her by being forced to return to Indonesia, whéeewsill not have any dignity or be

able to make any of her own decisions. She claimsgenuinely fears for her health
and safety if she is forced to return to IndoneStze also claims that her family in
Indonesia may harm or mistreat her as they aremely disappointed in her and will
force her to comply with their wishes, including thrranged marriage; her family are
very resentful, hurt, and embarrassed about heetiom” in Australia; and that she

will have no rights whatsoever as a female in Iresier and it would be an abuse of her
basic rights as a human being to be forced batkdimnesia into an arranged marriage,
where her health and safety will be at risk. Shans the authorities will not be able to
assist her in any way as arranged marriages arenoorthere, and women's rights are
generally diminished.

In the statement provided by her adviser, he eltbsron her claims and states that the
applicant has a genuine fear and significant canabout her personal safety if she
was forced to return to Indonesia, due to theghethas wholly embraced the
Australian attitude and philosophy to life, partanly in regard to women being treated
as equal; that physical intimidation and contraetalowed in Muslim culture and she
fears for her physical safety and feels she shooide forced into an arranged
marriage or should live with the man purely duenmnetary or unjust family or other
pressures; if she returned to Indonesia, she wiagkla long life of persecution with a
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lack of safety and no enforcement of any rightsitteer an individual or as a woman,;
the applicant is a committed Christian who wasagilsy her father, who was a
Christian, but her mother is a Muslim: a faith whghe has not followed as she
believes it “devalues” women generally and she daésvish to convert to the Muslim
religion or have an inferior capacity in her lifetlwants to share her future with her
flancé The adviser submits that the applicardisdé (Mr A) suffers from an illness
requiring the applicant to care for him and theyanesing in a genuine and loving
relationship and she was his carer. He also sshmat the State would not enforce
any rights for the applicant, as she is a womad,slie wants to have her own personal
life with a person she loves, and not spend heritifa restricted society; and she does
not wish mother to decide her personal matters agaharriage. And at the end of the
resumed hearing, the adviser submitted that, iagq@icant was forced to return to
Indonesia, she would have to submit to the requddier mother and be forced into an
arranged marriage. He recognized that she hadibdependent and worked for
herself in City A, but he submitted she has no @haoither than to report back to her
mother and submit to her mother's requests. Hengida that this is a different
situation from an independent woman in Australigtas would be forced into a
marriage with a man, who she does not know, ane tvél be multiple spouses as this
is very common in Indonesia, given that thered®wary situation (which he repeats in
his post hearing submission) which has been arthage they are only awaiting the
applicant's return, so for the applicant it wagaune case of safety with health issues.
However, notwithstanding these claims, the apptipaovided absolutely no third-
party evidence whatsoever to support them. Fomele she provided no evidence of
her claimed engagement to Mr B or pressure frommiaher to marry him, such as a
letter from a family member or friend about thisttea Nor does she claimed that she
has been persecuted in the past for any reasorsedver but rather attributes her
potential persecution as coming from her mothergraddfather who live in City B,
several hours drive from City A where the applicargd prior to coming to Australia.

The Tribunal accepts that the applicant is an ahdtis still married to Mr C, although
proceedings for a divorce are under way. It atsepts that the applicant intends to
become engaged to Mr A once her divorce is findlidgdowever, and as was put to the
applicant at the hearing, the Tribunal does no¢picthat as a well educated English
and Bahasa speaking person, who has had a goad wanking in City A and for
several years had lived several hours drive fronmieher's village, that there is a real
chance that she could be forced to marry a persbaranother's choosing. Nor does
the Tribunal accept the applicant's claim that ffoewn this including that she would be
forced to give up her religion and comply with rela rules which would impinge on
her safety and freedom. In revisiting these qoastat the adjourned hearing, the
applicant claimed that she was brought up undemmith@nesian culture where there are
lots of arranged marriages; women get beaten byltheband and had to keep quiet;
she previously had to work in Indonesia to suppertmother and her family, who
relied on her, and they had to live day by day jpmidaside their personal lives to make
the family happy and survive. The Tribunal accepéd the applicant's mother may
like her to marry a Muslim man and to continue ¢oshipported by her. It also accepts,
however, that the applicant has not been regusanbporting her mother financially
since her arrival in Australia. And while the askui stated at the resumed hearing that
a dowry had been paid, and he repeated this ipdssshearing submission, the
Tribunal is satisfied that the applicant is an aduld an independent female who has
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spent several years living apart from her mother@uld not be forced to marry
someone against her will.

And while the applicant has provided in the advsspost hearing submission some
information about domestic violence in Indonessawall as about marital rape and
sexual abuse, as the Tribunal has not been abbgisdy itself that the applicant would
be forced into an arranged marriage to a Muslim mdndonesia (polygamous or
otherwise) by her mother and grandfather if shernetd to Indonesia, and the Tribunal
does not accept these claims, it follows that thieuhal is further satisfied that the
applicant would therefore not be in a position vehgne would be subject to domestic
violence or rape, or a polygamous relationshipaf@onvention related reason. It also
follows that the Tribunal does not accept the ctathat flow from this including that
she has a well founded fear of persecution onbiisss or that, as she believes the
Muslim religion “devalues” women generally, her sety, lifestyle, and liberty would
be put at risk, she will be forced to change hkgimn, she would lose her rights, and
she will be exposed to grievous bodily harm. Noeslthe Tribunal accept that, just
because some Muslim men have several wives, thitgievent that at some stage in
the future she freely chose to marry a Muslim ntlae fact he may or may not have
another wife does not mean that the applicant hesllfounded fear of serious harm
amounting to persecution for a Convention reasothisbasis

Further, the Tribunal has already accepted thaapipdicant has lived for several years
away from her mother prior to coming to Australidaich raises the matter of whether
it would be reasonable for her to return to Citprrelsewhere in Indonesia without
there being a real chance that she would be suigjsetrious harm amounting to
persecution for a Convention reason. When theuhabasked the applicant why it
would not be reasonable for her to return to Indanand again live in City A, or
indeed somewhere else in Indonesia, if she didvaot to return to City B where she
had not lived for several years, the applicantieeihat she couldn't return and she
doesn't have anything there; does not have any yrtorsupport her or to pay rent; and
claimed it would be hard to find a job as it isfidifilt for women who are her age and
single to do so. However, the Tribunal does noeptthat the essential and significant
reason for any difficulties the applicant may hawereturning to live in Indonesia (if
any) would be Convention related. And when agaked about this at the resumed
hearing, she claimed that her mother and familyld/aame to know about her return
straight away. Asked how this would be possildie, ieplied that her ID documents
are still with her family. The Tribunal put to tagplicant that she could apply for new
documents and had difficulty in accepting thatemaftot living with her mother for
several years, her family would be able to findihea country of 240 million people.
The applicant replied that she was still in conteith them and they still had her old

ID documentation, so she would have to go backity Eto get a letter if she wanted
to live elsewhere in Indonesia. The Tribunal répedts question and she replied that
she would need to get new papers and this would theeapproval of the family. In
regard to these claims, and while accepting treaafiplicant may need to obtain new
ID documentation, the Tribunal does not acceptinsupported claim that there is a
real chance that she would be subject to serioim fram her mother or other family
members if she sought new documentation, or tambir old ID from them. Indeed,
and having already accepted that the applicantived for several years away from
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her mother prior to coming to Australia, and wlateepting she would like to again
receive financial support from the applicant, sdrimgj the applicant has not been
providing for the last several months in Australiee Tribunal is satisfied that, if for
any reason she did not wish to return to stay withear her mother in City B, then it
would be reasonable for her to return to City Aelsewhere in Indonesia without there
being a real chance that she would be subjectrimuseharm amounting to persecution
for a Convention reason.

The applicant claims that she is a Christian. Wpioviding no evidence to support
this claim, it is accepted by the Tribunal. Howewand as was put to her at the
hearing, the Tribunal accepts that there are sohmailion Christians in Indonesia and
there is no evidence to suggest that they are Iseibgpct to serious harm amounting to
persecution from the Indonesian authorities orathgr group or agency. Importantly,
the applicant does not claim that she has expexteany difficulties in the past
because of the Christian religion, notwithstandiaging lived in Indonesia for several
years prior to coming to Australia. For examples does not claim that she was not
allowed to go to church or participate in her Ciits religion or that she ever
experienced any harm from any other elements inh@nesian community because
she was a Christian, such as being in a churchwhatournt down or attacked. On the
contrary, the applicant claimed that her fathers w&hristian and that she has been a
Christian all her life and was raised in the Claistaith. While accepting that her
mother may not like westerners and would preferdagighter to marry a Muslim, the
Tribunal also accepts the fact that her motherheaself willing to marry a Christian
and allowed their daughter (the applicant) to bmught up as a Christian. Nor has the
Tribunal been able to find any independent couimigrmation that indicates that there
is a real chance that the applicant may be sutgpess#rious harm amounting to
persecution for a Convention reason on this bastsordingly, and based on the
claims made by the applicant, the Tribunal doesacoéept that the applicant has a well-
founded fear of serious harm amounting to persegttr a Convention reason
because she is a Christian.

The applicant makes a number of wider assertiodckims, including that women
are discriminated against in Indonesia; as a womamdonesia, she would lack
personal freedom; women are not treated as equatslonesia; she will have no rights
or human dignity as a female there; the governmemnid not enforce any rights in
favour of her because she is a woman; she would hayreedom or safety as a
woman in Indonesia; and, as an older single worsia@would be put down and, she
would not be able to find a job if she returnedndonesia and so would have no
money to support herself and her family No evideisgprovided to support these
claims nor has the Tribunal be able to find any tke contrary, independent country
information put to the applicant at the hearinggates that there is no discrimination
against women of any age in Indonesia. Accordintlg Tribunal does not accept
these claims, and is satisfied that the essenmtéhkagynificant reason for any difficulties
the applicant may have in returning to Indonediarfy), including any possible
difficulty in finding a job, would not be Conventiagelate.

Further, the Tribunal accepts that the applicanteal in Australia but did not apply for
a protection visa until a year later. The Tribupald to her at the hearing that, if she
had a well-founded fear of persecution for a Cotieaerreason (including because of
her gender, fear of being forced into arranged iager because of her Christian faith,
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or for any other reason), then she would have aggbr a protection visa immediately
or shortly after her arrival here. In response,dpplicant claimed that at the time she
was engaged to Mr C (who she later married), seth@s no need for her to apply for
a protection visa at that time. The Tribunal impgthetic to the applicant's argument,
and indeed can understand that having married Bm€Omay have gained a general
sense of security about her being able to remafustralia, even though she did not
have an appropriate long-term visa to be ablertane here.

That said, however, the Tribunal is neverthelesisfg that, if the applicant had
genuine concerns about her safety and well-beimgdanesia for Convention related
reasons she claims, including because of her faatjitude and demands, then she
would have immediately taken the necessary staps@ato explore the possibility of
remaining here so she would not be forced to retuthe country from which she
claimed she feared serious harm amounting to patisec In short, as the applicant
did not apply for a protection visa until a yeaeaher arrival in Australia, the Tribunal
is satisfied that the reason for this is becaused#h not have a well-founded fear of
serious harm amounting to persecution for any reagwtsoever, and the Tribunal
does not accept these claims.

The applicant claims on a number of occasions adnumber of different ways that
she has adopted the Australian attitude and plplosto life, particularly about women
being treated as equals, and would not have freedwhindependence in her decision-
making in the Indonesia, but rather would be sulieber mother’s influence and
demands. While the Tribunal has already foundtt@gpplicant is not a refugee for
these or any other Convention related reason,tadwkes not accept the claims that flow
from these claims, it is of course possible to takeider interpretation of this claim to
be that she is objecting to the more generalisédral political and religious freedom
in Indonesia that she may believe currently lirhitsnan rights, political freedom, and
free speech. However, other than such very geaadhlinsubstantiated assertions, the
applicant does not make any more specific clairastiave not already been dealt with
by the Tribunal and of a kind that one would expé#c person who had a genuine
belief in, and commitment to, political and religgofreedom. Nor does she claim that
she has ever experienced any form of discriminatiogven difficulties in Indonesia

for these reasons, let alone serious harm amoutttipgrsecution, because of her
political beliefs or for any other Convention reldtreason not already dealt with by the
Tribunal. Nor does the applicant claim any otleason why she has a well-founded
fear of persecution on this basis (for example,d¥es not claim to have been involved
in any protests or demonstrations for freedom egesp, workers’ rights, or political or
religious freedom, either in Indonesia or during tie in Australia). Nor does the
applicant provided any evidence whatsoever thahshas genuine anti-Indonesian
government beliefs or is an active supporter o&tmepolitical or religious freedom in
Indonesia, or has in any way at all expressed batibfs either privately or in public in
Australia, let alone in Indonesia Accordingly, amdlile accepting that the freedom to
express political and religious views and the appihao human rights are somewhat
different in Australia to Indonesia, the Tribunalsmot been able to satisfy itself that
the applicant has a well-founded fear of seriousmh@mounting to persecution for a
Convention reason on this basis, or that theregéalbchance that she would experience
serious harm amounting to persecution for a Conmemeason on this or any other
basis, if she were to return to Indonesia, nowndhe foreseeable future.
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The applicant has also claimed she is in a truecandg relationship with Mr A, and
acts as his carer. This was supported by Mr A attended the hearing. However,
from both the claims made by the applicant ancethdence provided by the witness,
the Tribunal has not been able to satisfy itself thecause of this relationship there is a
Convention nexus, or that the applicant has afeghded fear on this basis, including
for example because the applicant's mother dickmotv that she had divorced her first
husband or intended to remarry Mr A in Australiag ghe Tribunal does not accept
these claims.

The Tribunal then considered her claims cumulagivélowever, even when put
together, the Tribunal has not been able to saits®yf that she has a well founded fear
of persecution for a Convention reason becausern¢laims considered on a
cumulative basis.

Accordingly, and given all the above, and havingsidered all the claims made by the
applicant, both individually and collectively, thieibunal is satisfied that there is not a
real chance that she would be subjected to senhiaum amounting to persecution for a
Convention reason if she returns to Indonesiageitiow or in the foreseeable future,
and finds that she is not a refugee.

CONCLUSIONS

73.

The Tribunal is not satisfied that the applicaniperson to whom Australia has
protection obligations under the Refugees Convanfitierefore the applicant does not
satisfy the criterion set out ;:136(2)(a) for a protection visa.

DECISION

74.

The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA)
visa.

| certify that this decision contains no informativhich might identify the
applicant or any relative or dependant of the appili or that is the subject of a
direction pursuant to section 440 of tegration Act 1958.

Sealing Officers ID: PMRTO1




